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ABSTRACT  

 

“Reforming Investor-State Dispute Settlement (ISDS): European Union Flexing its Normative 

Power?” 

 

Alexandra Alice Sophia Born, Juris Doctor (Law) 

 

Queen’s University Belfast (UK) 

 

June 2021 

 

This dissertation examines whether the European Union (‘EU’) is acting as a normative power in 

its pursuit of reform of Investor-State Dispute Settlement (‘ISDS’) in the form of the European 

Commission’s (‘Commission’)  proposals on the Investment Court System (‘ICS’). The EU has 

emerged as a major player in international investment, and the EU is pursuing reform of ISDS in 

its new generation of trade and investment agreements. The Commission has proposed an ICS 

that is “a new fully transparent system for resolving investment disputes with publicly appointed 

judges the highest ethical standards and the possibility to have errors corrected through an appeal 

instance.”1 This dissertation seeks to contribute to Normative Power Europe (‘NPE’) literature as 

proposed by Ian Manners2 by incorporating normative ethics of the EU analysis to the novel case 

of ICS at the bilateral and multilateral levels. It examines the virtue, deontological and 

 
1 Commission, ‘Why the new EU proposal for an Investment Court System in TTIP is beneficial to both States and 
Investors’ (Memo) (2015) <https://ec.europa.eu/commission/presscorner/detail/en/MEMO_15_6060> 
2 Ian Manners, ‘Normative Power Europe: A Contradiction in Terms?’ (2002) 40 JCMS 235. 
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consequentialist ethical positions that the EU takes in relation to the speeches, policies, and 

papers it has made in relation to ISDS reform.  

 

The project is presented in two parts.  Part A contains the literature review and the dissertation.  

The literature review provides an overview of international investment law and EU investment 

law and policy. The dissertation argues that the EU appears to be largely acting in a normatively 

ethical manner with its proposal for reform of ISDS. The area in which the EU appears to be less 

coherent is when it comes to the impact and participation of third countries and raises further 

questions of the relationship of economic norms and interests.  Part B contains the Case Note and 

Statute Report to further explore the topic of ISDS reform. The Case Note is on the Opinion of 

AG Sharpston on Opinion 2/15.3 The Court of the European Union (‘CJEU’) was asked to 

determine boundaries of exclusive competence held by the EU in relation to concluding trade 

and investment agreements unilaterally. The Statute Report looks at the 2016 Indian Model 

Bilateral Investment Treaty as it provides an alternative perspective on the ISDS reform debate. 

 

  

 
3 Request for an Opinion pursuant to Article 218(11) TFEU – Conclusions of the Free Trade Agreement between the 
European Union and the Republic of Singapore –allocation of competences between the European Union and the 
Member States (Opinion 2/15) [2017] ECLI:EU:C:2016:992 Opinion of AG Sharpston 
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LITERATURE REVIEW 

 

 

1.0 Introduction 

In 2015, the European Commission (‘Commission’) proposed a new strategy for delivering 

strong economic results without compromising European values and transparency in ‘Trade for 

All’.4 The Commission's vision for the new generation agreements focused on protecting 

regulatory autonomy as the EU prepared to reshape the trade and investment deals it made with 

its third-country partners. At the time, the Commission stated its commitment to multilateralism 

(and the World Trade Organisation) as it "provides a unique framework for dispute settlement."5 

Since then, the EU’s approach to Free Trade Agreements (‘FTAs’) has changed significantly. 

One of the main changes has been the systematic inclusion of ISDS chapters in EU FTAs. 

Moreover, the EU has aspired to lead the change multilaterally and shape the future of ISDS 

through the creation of a permanent court. This dissertation aims to examine and conceptualise 

the EU’s attempts to reform ISDS in the international sphere and understand how the EU’s 

norms shape the reform that the EU hopes to undertake. 

 

ISDS has become more controversial because of public fears that trade and investment 

agreements will be used to undermine states’ sovereignty and right to legislate to protect 

 
4 Commission, ‘Trade for all: Towards a more responsible trade and investment policy’ (Communication, 2015) 
<https://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf 
5 ibid 4.2. 
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consumer health and welfare when companies are given the right to sue governments.6 In 

Europe, opposition to ISDS is part of a broad protest movement against free trade agreements 

and this has shaped economic policymaking to respond to these criticisms.7 This contestation has 

manifested in the context of EU FTAs with both Transatlantic Trade and Investment Partnership 

('TTIP') and Comprehensive Economic Trade Agreement ('CETA') negotiations being marred by 

the debates surrounding ISDS.8  

 

 This dissertation comes about at particularly uncertain times for the state of ISDS. On the one 

hand, there has been the collapse of the TTIP.9 Envisioned as “an ambitious, comprehensive, and 

high-standard trade and investment agreement [negotiated] between the United States and the 

European Union.”10 The Agreement was intended to create greater compatibility and 

transparency in trade and investment regulations whilst maintaining protection of health, safety 

and environmental standards between some of the greatest economic powers. Conversely, the 

provisional application of CETA between Canada and the European Union (EU) suggests that 

new generation trade and investment agreements are a crucial development in the EU's external 

investment policy.11     

 

 
6 Edward Alden, ‘Investor-State Arbitration in Trade Agreements: A Bad Idea?’ (Council on Foreign Affairs Blog, 5 
March 2014) <https://www.cfr.org/blog/investor-state-arbitration-trade-agreements-bad-idea> 
7 Alexsia T Chan and Beverly K Crawford, ‘The puzzle of public opposition to TTIP in Germany’ (2017) 19 
Business & Politics 683; Elvire Fabry, ‘France: A Hotbed of Opposition to the TTIP?’ (2015) Jacques Delors 
Institute Policy Paper 136 10 June 2015 https://institutdelors.eu/wp-content/uploads/2020/08/francettip-fabry-
jdidgap-june15.pdf; v 
8 Paul Ames, ‘ISDS: The Most Toxic Acronym in Europe’ Politico (New York, 17 September 2015). 
9 Molly Scott Cato, ‘People power is ending TTIP and other unpopular EU free-trade deals’ The Guardian (London, 
19 October 2016) < https://www.theguardian.com/commentisfree/2016/oct/19/people-power-ending-ttip-eu-free-
trade-deals-ceta> 
10 USTR, ‘Transatlantic Trade and Investment Partnership (T-TIP)’ (USTR Archive) < https://ustr.gov/ttip> 
11 Luca Pantaleo, ‘The provisional application of CETA: Selected Issues’ (Questions of International Law, 31 July 
2017) < http://www.qil-qdi.org/provisional-application-ceta-selected-issues/> 
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In response to growing opposition to ISDS, the EU has sought to push for internal reforms of 

ISDS. The aspiration to be a global leader has been expressed in negotiating a new generation of 

trade and investment agreements, UNCITRAL ISDS reform agenda, and other activities. 

Internally, there have been both developments in the law and policy of the EU that support this 

external action. Changes brought under the Treaty of Lisbon have brought foreign investment 

within the EU’s powers, which formerly resided with Member States. Part of the Commission’s 

strategy was to bring international investment policy within its powers as part of long-term 

formal European integration. In addition, if international investment grew to be an exclusive EU 

power, this would strengthen the EU’s negotiating position as international investment looked as 

though it might play out in multilateral fora.13 Despite the desire of the EU to modernise the 

ISDS regime, it has faced extraordinary levels of resistance and criticism both at the domestic 

and international level.14  

 

This raises a considerable paradox that revolves around the EU wanting to deliver an ambitious 

reform agenda of ISDS despite the resistance as apathy or criticism of ISDS by Member States 

and third countries. The current resistance raises two questions about the EU's motivations for 

reform.  Firstly, what are the driving factors for the EU to pursue this reform of ISDS in the face 

of institutional and political obstacles?  Secondly, do these driving factors help explain the EU's 

position on how it proposes broader international agendas for reform like that at UNCITRAL?  

 

 
13 Johann Robert Basedow, The EU in the Global Investment Regime: Commission Entrepreneurship Incremental 
Institutional Change and Business Lethargy (Kindle edn, Routledge 2018) 236. 
14 ibid 75.  
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One way to conceptualise the EU’s attempts to reform the ISDS system is to view these efforts 

through the prism of Normative Power Europe (‘NPE’).15  Normative power describes the 

uniqueness of the European Union as an entity within global politics that pursues a value-based 

foreign policy whilst shaping what is considered 'normal' in the world through the diffusion of its 

own norms. According to NPE, the diffusion of norms is done altruistically and does not serve 

the interests of the EU.16 It can be argued that, as a normative power, the EU's approach to 

international investment law and ISDS reform are the results of its adherence to particular norms 

like multilateralism and the rule of law. 

 

Nevertheless, there has been little research on the intersection of EU investment law and policy 

and the values that the EU purports to embody.  This has resulted in a research gap in which the 

normative considerations of the EU 's evolving responsibility for investment policy and ISDS 

reform has been neglected by academia.  However, studies have applied NPE to analyse many 

domains of external European action like Common Foreign and Security Policy (‘CFSP’), the 

European Neighbourhood Policy (‘ENP’), environmental leadership, and trade policy.17 

Insufficient attention has been paid to the application of NPE to investment policy and the EU’s 

 
15 Manners, ‘Normative…Terms?’ (no 2) 235 
16 Richard Rosecrance, ‘The European Union: a new type of international actor’ (1997) European University 
Institute Robert Schuman Centre Working Paper RSC No. 97/64, 10 and Manners, ‘Normative…Terms?’ (no 2), 
240. 
17 Annicka Bjorkdahl, ‘Normative and Military Power in EU Peace Support Operations’ in Richard G. Whitman (ed) 
Normative Power Europe: Empirical and Theoretical Perspectives (eBook edn, Palgrave Macmillan); Elisabeth 
Johansson-Nogues, ‘The Non-Normative Power EU and the European Neighbourhood Policy: An exception policy 
for an exceptional actor?’ (2007) 7 Eur Pol Econ Rev 181; Robert Faulkner, ‘The political economy of ‘normative 
power’ Europe: EU environmental leadership in biotechnology regulation’ (2007) 14 JEPP 507; Arlo Poletti and 
Daniela Sicurelli, The Political Economy of Normative Trade Power Europe (Kindle edn, Palgrave Macmillan 2018) 
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agenda for reform of ISDS.18 Given the recent development of ICS at bilateral and multilateral 

levels, it is imperative that we start to investigate the normative nature of ICS. 

 

However, even if the EU adheres to these norms, it remains to be examined whether the EU is a 

global actor driven by said norms. The dissertation will look at the EU’s ISDS agenda to 

examine the extent to which it fits with the idea of the EU as a normative power. This can be 

broken down into two questions. Firstly, is the EU projecting its norms? Secondly, is the EU 

acting normatively? In the case of ISDS, its reform has yet to materialize. For this reason, this 

project will look at how the EU talks about the EU's position on ISDS reform. If the EU fails to 

act as a normative power, it may be that the EU is a contradiction in terms of international 

investment law and policy.  

 

Whether the EU is a normative power concerning international investment law and ISDS reform 

is far from being settled, it is equally important to consider alternative explanations for its 

dominance in international investment law and policy. These include the EU being an 

international standard-setter and global legal pluralism. Envisioning the EU as a standard setter is 

plausible in other fields but remains elusive for international investment, a field that has seen 

many failed attempts at creating a multilateral system or rules. Global pluralists focus on the 

complex nature of FDI, which has led to a system of problematic actors pursuing own interest 

rather than pursuing the public good. These alternative perspectives reveal how the EU is a 

 
18 See Jessica C. Lawrence, ‘The EU in the Mirror of NPE: Normative Power Europe in the EU’s New Generation 
of Trade and Investment Agreements’ in Csongor Istavan Nagy (ed) World Trade and Local Public Interest: Trade 
Liberalization and National Regulatory Sovereignty (Springer 2020) 33-50 for an analysis of the EU’s inclusion of 
non-economic values and trade and sustainable development chapter in the EU’s new generation of trade and 
investment agreements; see also Szilard Gaspar-Szilagyi, ‘Quo Vadis EU Investment Law and Policy? The Shaky 
Path Towards the International Promotion of EU Rules’ (2018) 23 Eur Foreign Affairs Rev 167 for their analysis of 
the analysis of the convergence of EU norms with international investment law norms. 
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dominant force in the reform of ISDS.19 They fail, however, to explain why the EU has chosen 

its path and offers little help to justify the EU's actions relating to its reform of ISDS.  

 

These accounts fail to address the ideological motivations of actors in relation to ISDS. 

Standard-setting does not account for the strong ethical justification for the EU’s programme of 

reform. Equally, global pluralists remain unconvinced that ICS will result in different and less 

problematic outcomes, particularly concerning arbitrators and the structure of the ICS.  An NPE 

analysis seeks to understand how the EU projects its ideas about ISDS reform beyond its own 

borders to change the global consensus on reform. This dissertation proposes an NPE analysis of 

the external economic actions of the EU that recognises that the pursuit of the EU’s norms 

benefits the economic interests of the EU. To focus on a one-sided analysis would necessarily 

result in a crude dichotomy that categorises EU action as strictly normative and altruistic or 

interest-based and self-serving. By blending this false dichotomy, an analysis of the extent to 

which the EU is motivated by norms and interests is possible. This research project analyses how 

the EU and the European Commission have rationalised their actions in relation to ISDS reform 

as being value-driven in the statements, speeches and reports produced by the EU.  

1.1 Outline 

1.1.1 Part A 

The project proceeds as follows: Part A includes a literature review and the dissertation. This 

literature review aims to introduce international investment agreements and how the EU has 

 
19 Alexis Galan, ‘The Seearch for Legitimacy in International Law: The Case of the Investment Regime’ (2019) 43 
Fordham Int’l LJ 79; Leif Johan Eliasson and Patricia Garcia-Duran, ‘Norm Contestation in Modern Trade 
Agreements: Was the Transatlantic Trade and Investment Partnership a “One-off”?’ in Elisabeth Johansson-Nogues, 
Martijn C Vlaskamp and Esther Barbe (eds) European Union Contested: Foreign Policy in a New Global Context 
(eBook edn, Springer 2020) 153 
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become a significant player in the field. Section 1.1 provides an overview of the rise of this 

relatively recent area of international law. Section 1.2 defines who and what is protected under 

BITs and IIAs: investors and investment. Section 1.3 highlights some of the most favourable 

policy conditions for investors and the reasons why investors may invest abroad. Section 1.4 

highlights the scholarly debate around IIAs and ISDS as the impact of investment agreements is 

far from settled. Section 1.5 covers the process through which the EU became competent for FDI 

and the EU’s program for reform of ISDS. Section 1.6 discusses different theoretical 

perspectives to describe the nature of EU power and action. These include the EU as a global 

standard setter, Normative Power Europe and global legal pluralism. Section 1.7 concludes the 

literature review. 

This project intends to fill a significant gap in the NPE literature by applying a normative ethical 

analysis to the things the EU has said about its ISDS reform agenda. Chapter 1 outlines the 

research question, methodology and sources for the dissertation. Chapter 2 delves deeper into 

the background knowledge about international investment law, ISDS and its most controversial 

features. I set out Ian Manners' theory of the normative ethics of the European Union in Chapter 

3. Chapter 4 revisits normative ethics but from the perspective of how Manners' tripartite 

analysis evaluates the EU's actions from virtue, deontological and consequentialist ethical 

positions. Applying my formulation of normative ethics of ICS, each ethical perspective is 

explored and my position that the EU succeeds or fails as a normative actor in its external 

actions. Chapter 5 concludes that the EU appears to be largely acting in a normatively ethical 

manner with its proposal for reform of ISDS. The area in which the EU appears to be less 

coherent is when it comes to the impact and participation of third countries and raises further 

questions of the relationship of economic norms and interests.  
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1.1.2 Part B 

The Case Note looks at Opinion 2/15 in which the CJEU discusses the extent to which Foreign 

Direct Investment ('FDI') and arbitration issues are or are not the legal boundaries for the EU to 

act unilaterally, without the involvement of the Member States ('MSs').20 

The Statute Report is a move away from the EU investment landscape. Instead, the Statute 

Report looks at the 2016 Indian Model BIT (‘2016 Model BIT'), representing an alignment of 

Indian economic interests and accelerating national development as part of its relations with 

other countries.  This alignment raises more questions about the relationship of norms and 

interests and their compatibility.  

 

1.2 Background  

The history of international investment law predates the often-cited BIT between Germany and 

Pakistan concluded in 1959.21 Dolzer and Schreuer point to the agreements made between the 

United States and France in 1778, which primarily covered trade issues, including rules for 

compensation in cases of expropriation.22 The period of treaties from the 18th and 19th centuries 

rarely had specific rules on investment. It was not until 1945 when trade treaties were negotiated 

separately from friendship, commerce and navigation (‘FCN’) treaties.23 The conclusion of the 

Germany-Pakistan BIT marked a shift in international investment law, as Germany set out to 

 
20 Opinion 2/15 (no 1)  
21 Kenneth J Vandeveld, ‘A Brief History of International Investment Agreements’ (2005) 12 UC Davis J of Int’l L 
& Pol’y 157.  
22 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (2nd edn, OUP 2012) 6. 
23 ibid. 



 

 17 

'protect companies' foreign investors made in accordance with the laws of the host state.'24 The 

first generation of BITs lacked dispute settlement mechanisms, opting to submit disputes to the 

International Court of Justice ('ICJ') or ad hoc state-to-state arbitration.25 

 

The General Agreement on Tariffs and Trade ('GATT') was primarily in response to the 

protectionism of the 1930s, the New York Stock Exchange crash of 1929 and post-WWII 

reconstruction efforts.26 Led by the United States and the United Kingdom, the Bretton Woods 

Agreement sought to establish a global framework for the legal and economic aspects of 

international trade and investment.27 GATT 1947 provided for extensive rules for trade in goods 

but failed to produce a secretariat or mechanism for enforcement, which resulted in a 'makeshift' 

framework for the international trading system until the creation of the World Trade 

Organisation (‘WTO’) in the mid-1990s.28 In the post-war period, the US concluded 21 FCN 

agreements with many carryover provisions regarding property from the colonial era.29 These 

FCNs guaranteed equitable treatment and the protection and security of the property of foreign 

nationals. Among other innovations, these agreements included dispute resolution provisions 

submitting disputes to the ICJ.30 This meant that investors were obliged to exhaust local 

remedies and have their home state bring their case if they were to have a remedy under 

international law.31  

 
24 ibid. 
25 Bilateral Investment Treaty concluded between Germany and Pakistan on 25 November 1959, UNTS (1963) 24 
art 11and see Dolzer and Schreuer (no 21) 7. 
26 David A Gantz, Liberalizing Trade after Doha (CUP 2013) 11. 
27 Michael D Bordo, The Operation and Demise of the Bretton Woods System; 1958 to 1971 (2017) Hoover 
Institution Economics Working Paper 16116, 3. 
28 Gantz,, ‘…After Doha’ (no 25) 12. 
29 Vandevelde, ‘A Brief…Agreements’ (no 20) 163. 
30 ibid 165. 
31 ibid. 
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In the broadest of terms, the decades after the establishment of GATT focused on eliminating 

barriers to trade (particularly import tariffs and quotas) with a liberalizing effect on much of the 

world's economy until the 1980s.32 The creation of the WTO and the Uruguay Round of 

Multilateral Trade Negotiation resulted in a change of focus to regulatory cooperation.33 The 

General Agreement on Trade in Services ('GATS') was intended to mirror GATT, but attaining 

consensus was difficult and increasingly fleeting to achieve new agreements in the multilateral 

system.34 The conclusion of the International Centre for the Settlement of Investment Disputes 

(ICSID) in 1965 was designed to provide a forum in which investors could seek out arbitration 

against host states and was agreed multilaterally. The ICSID Convention was innovative in the 

realm of investment disputes because it meant that investors were no longer dependent on their 

home state to bring their claim, and many BITs did not require the exhaustion of local 

remedies.35 

 

The number of BITs exploded in the 1980s and 1990s as a tool to ensure market liberalisation of 

developing countries to bring about the political, administrative and economic conditions needed 

for Foreign Direct Investment ('FDI').36 The creation of the North American Free Trade 

Agreement ('NAFTA') model was based on capital flows from the developed signatory state to 

the developing signatory state and almost exclusively protected developed state investors 

 
32 Annmarie Elijah, Donald Kenyon, Karen Hussey and Pierre van der Eng (eds) Australia, the European Union and 
the New Trade Agenda (Australia National University Press 2017) 5. 
33 ibid. 
34 ibid 6. 
35 Vandevelde, ‘A Brief…Agreements’ (no 20) 175. 
36 Tim Buthe and Helen V. Milner, ‘Bilateral Investment Treaties and Foreign Direct Investment: A Political 
Analysis’ in Sauvant and Sachs (eds), The Effect of Treaties on Foreign Direct Investment (OUP 2009). 
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interests in the developing state.37 GATS had expressed coverage of foreign investment in 

service industries. In the years that followed NAFTA, the dissatisfaction with the treaty system 

was evident and departed from the principles central to BITs.38 

 

Capitalizing on the Dispute Settlement Understanding ('DSU'), WTO deepened its reach and 

legitimacy to arbitrate with little legislative oversight from the WTO members.39 The Doha 

Round of WTO negotiations failed to produce a new multilateral global trade agreement. This is 

primarily attributed to the resistance of developing states to accept Trade Related Aspects of 

Intellectual Property Rights ('TRIPs') concerning the restrictions and barriers to access TRIPs 

placed on small developing countries from accessing medicine during the height of the 

HIV/AIDS pandemic.40 More fundamentally, globalization had changed where multinational 

corporations were operating with increasingly complex and diffuse global value chains where 

developing states offer specialised labour in exchange for inclusion. These factors require 

international trade and investment to work in closer proximity.41 

 

1.3 Definitions 

 
1.3.1 Foreign Investment  
 

 
37Tod Weiler, ‘NAFTA Investment Arbitration and the Growth of International Economic Law’ (2002) Bus L Intl 
158. 
38 Jurgen Kurtz, The WTO and International Investment Law: Converging Systems (CUP 2016).  
39 Sherzod Shadikhojaev, ‘Checking RTA Compatibility with Global Trade Rules: WTO Litigation Practice and 
Implications from the Transparency Mechanisms for RTAs’ (2011) Journal of World Trade 529, 529-551. 
40 Kenneth C. Shadlen, ‘Resources, Rules and International Political Economy: The Politics of Development in the 
WTO’ in S Joseph, D Kinley and J Waincymer (eds) The World Trade Organization and Human Rights: 
Interdisplinary Perspectives (Edward  Elgar 2011) 109-132. 
41 UNCTAD, Global Value Chains and Development: Investment and Value Added in the Global Economy (United 
Nations 2013). 
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There is a wide range of foreign investment definitions within EU and international law, which 

demonstrates that there are so many sources of law on foreign investment.  So vast is the 

diversity of definitions that there is no consensus on the definition.  The United Nations 

Conference on Trade and Development ('UNCTAD') defines FDI as "an investment reflecting a 

lasting interest and control by a foreign direct investor, resident in one economy, in an enterprise 

resident in another economy."42 However, under IIAs, the definition gives rise to rights and 

responsibilities to foreign investors and contracting states.  Typically, investment agreements 

provide an illustrative or exhaustive list with categories like real estate and other direct property 

rights over tangible assets, shareholding and participation in local companies, claims to payment 

or performance under contracts of a financial value, intellectual property, and other intangible 

rights and concession agreements.43 

 

The most sophisticated IIAs limit the scope of investment by assets that need specific 

characteristics to qualify as an investment. This most frequently happens with contractual rights 

and concessions. For example, the US-Singapore FTA defines assets will not be considered 

investments unless they incorporate investment characteristics, including a commitment to 

capital, the expectation of profit, and the assumption of risk.44 The idea of investment has 

normative content beyond a descriptive list. The jurisdiction ratione materiae of the ICSID 

 
42 UNCTAD, ‘Factsheet #9: Foreign Direct Investment’ (UNCTAD Handbook of Statistics 2020 – Economic 
Trends) available at https://unctad.org/system/files/official-document/tdstat45_FS09_en.pdf  
43 Angelos Dimopoulos, EU Foreign Investment Law (Kindle edn, OUP 2011) 22.  
44 Agreement between the Government of the United States and the Government of the Republic of Singapore Free 
Trade Agreement (entered into force 1 January 2004) art 15 
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Convention states that the Centre's jurisdiction extends to any dispute arising out of an 

investment45 without defining investment.46 

 

Concerning EU law, investments are classified as one type of financial transaction included 

under the concept of capital movements. The EU had been formulating its approach to FDI 

through a patchwork of limited competences.47 Additionally, when the MSs were competent for 

FDI, MSs were hesitant to use the term 'FDI' in Community law. This was perceived to risk the 

delineation of competence between them and the EC should a clear definition of FDI exist in 

Community law.48 The general orientation of EU regulation on foreign investment towards entry 

and establishment rather than protection impacted the language used like capital movement and 

establishment, a term used in investment liberalisation internationally.49 

 

European law conceptualises investment in two ways: first, as an activity such as a transfer of 

assets or the establishment of an undertaking; second, as an economic asset illustrated by direct 

investment in the framework of capital movement and codified in TFEU.50 There is the 

additional concern of establishment, which is the activity relating to the creation, acquisition or 

maintenance of an investment. Dimopoulos concludes that "EU law defines investment in terms 

of the form that capital has before and after its transfer across national borders, while 

 
45 Convention on the Settlement of Investment Disputes Between States and Nationals of Other States (International 
Centre for the Settlement of Investment Disputes [ICSID]) (entered into force 14 October 1966) 575 UNTS 159, art 
25(1).  
46 Dimopoulos, EU…Law (no 42) 23.  
47 Luis M. Hinojosa-Martinez, ‘The Scope of the EU Treaty-Making Power on Foreign Investment: Between 
Wishful Thinking and Pragmatism’ (2016) 17 J World Investment & Trade 86  
48 Joakim Reiter, ‘The EU-Mexico Free Trade Agreement: Assessing the EU Approach to Regulatory Issues’ in 
Gary Sampson and Stephen Woolcock (eds) Regionalism, Multilateralism and Economic Integration: The Recent 
Experience (United Nations University Press, 2003) 88-90.  
49 Dimopoulos, EU...Law (no 42) 36. 
50 Consolidated version of the Treaty for the Functioning of the European Union [2012] OJ C326/01 arts 63 – 66.  
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international law refers only to assets after establishment in the host country."51 EU law has also 

adapted to include new forms of property rights like shares, real estate, the rights associated with 

them, securities and contractual rights named in law.52 

 

1.3.2 Investor 
 
International law considers foreign-controlled undertakings as foreign investment. Investors can 

be either individuals (natural persons) or companies (juridical persons), and in a majority of 

cases, investors are companies.53 Investors may also include Sovereign Wealth Funds ('SWF') 

and State-Owned Enterprises ('SOE'). Their nationality determines the foreignness of an 

investor.54 The nationality of an investor becomes important because it determines from which 

treaties it may benefit. For example, if the investor intends to rely on a BIT or regional treaty, the 

investor must show that it has the nationality of one of the states party to the treaty. Should the 

investor wish to rely on the ICSID Convention, the investor must show that it has the nationality 

of a state party to the convention.55  

 

Determining the nationality of juridical persons is more complicated than that of natural persons. 

The nature of globalization makes it very difficult to determine where juridical persons may be 

located. Arbitration tribunals have developed the test of incorporation or seat rather than control 

when determining the nationality of a juridical person.56 Given that this leaves discretion to 

 
51 Dimopoulos, EU…Law (no 42) 47.  
52 ibid.  
53 Dolzer and Schreuer (no 21) III.1(a) 
54 Robert Wisner and Nick Gallus, ‘Nationality Requirements in Investor-State Arbitration’ (2004) 5 Journal of 
World Investment & Trade 927. 
55 Dolzer and Schreuer (no 21) III.1.(a) 
56 Anthony C Sinclair, ‘The Substance of Nationality Requirements in Investment Treaty Arbitration’ (2004) 20 
ICSID Review 357 
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tribunals, the inclusion of objective criteria to define juridical persons in IIAs is critical. In 

addition to the criteria defining a juridical person, IIAs may include a denial of benefits clause, 

which excludes investors in certain categories.57  

 

In EU law, the definition of investor builds on the standard definitions for both natural and 

juridical persons found in EU FTAs.58 This means that natural persons are those who have the 

nationality of one of the Contracting Parties. In cases of dual nationality, effective nationality is 

the standard that will prevail. In order for a juridical person to be considered an investor, it must 

have “substantive business operations”59 in the territory of the party. Article 54 TFEU has 

enshrined the equivalent concept of an effective and continuous link with the economy of a MS 

into EU law.60 Having inherited MSs' BITs with third countries, the EU is in a position to build 

on that practice and respond to public debate about the limit of EU investment policy. By 

crafting substantive standards more narrowly, the EU is attempting to shape how ISDS/ICS is 

used in a more limited way by investors. These changes may do little to change the wave of 

public distrust of ISDS and move to public support for ICS.61  

 

1.4 Investment Policy and Liberalisation 

The following section looks at the trajectory that investment policy has taken in the last 40 years 

through a brief exploration of investment liberalisation. Liberalisation is one of the main 

 
57 Suzy H Nikiema, ‘Definition of Investor’ (IISD Best Practices Series, March 2012) 4.2 – 5.2.4.  
58 For example, look at Article 1.2 of the draft EU-Vietnam Investment Protection Agreement for use of standard 
language and definition of natural and juridical persons.  
59 This term appears in Article XXVIII (m) of the GATS and it is used for defining juridical person of a WTO 
member.  
60 Frank Hoffmeister and Gabriela Alexandru, ‘A First Glimpse of Light on the Emerging Invisible EU Model BIT’ 
(2014) J World Investment & Trade 379, 385. 
61 ibid.  
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objectives of a host country's investment policy.62 However, many scholars argue that investment 

liberalisation has run its course and other elements of investment policy are more critical to 

attract foreign investors.  The section concludes with alternative explanations for why foreign 

investors go abroad. This section helps identify the policy conditions favourable to investors and 

may drive their decision to invest abroad.  

 

 Investment policy generally refers to: 

 

[A] country's laws, regulations and practices that directly enable or discourage 

investment and that enhance public benefit from investment.  It covers, for instance, 

policies for transparent and non-discriminatory treatment of investors, expropriation and 

compensation laws and dispute settlement practices.63 

 

Some of the most important concerns for investors relating to a host country's investment policy 

include transparency, property protection and non-discrimination.64 Four key considerations of 

investment policy in any given country are investment liberalization, promotion, facilitation, and 

protection.  Investment liberalization and protection are enshrined in IIAs on bilateral, 

multilateral and plurilateral levels.  

 

 
62 UNCTAD, ‘Investor Nationality: Policy Changes’ (World Investment Report 2016) < chrome-
extension://oemmndcbldboiebfnladdacbdfmadadm/https://unctad.org/system/files/official-
document/wir2016_en.pdf> 
63 OECD, ‘Chapter 1: Investment Policy’ (Policy Framework for Investment User’s Toolkit, 2011) 
64 ibid.  
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Investment liberalisation is the term given to a broad range of policies intended to enhance the 

flow of foreign direct investment to spur an increase in economic growth.  There is the 

expectation that foreign investment with raise employment, exports, or tax revenue or create 

knowledge brought by foreign companies will spill over to the host country private sector.  The 

shift from State-directed, inward-facing economic strategies towards accepting a global economy 

had been underway since the 1980s. 65  The liberalisation of developing countries was critical in 

the face of economic crises, the collapse of communism and the rise of aid with Structural 

Adjustment Programs that obliged neoliberal policies.66 For the EU, liberalisation of investment, 

providing EU nationals access to third-country markets, and increasing competition internally are 

significant objectives in signing investment agreements with third countries.67 

 

The exact nature of 'investor-friendly' policies is difficult to narrow down in the literature as 

"there is no single best-practice FDI policy or strategy."68 This is partly due to the pre-conditions 

like local capabilities, production factors, labour, natural resources, capital, economic size and 

ideologies about the degree of state intervention that will shape any host country's FDI strategy.69 

Financial and fiscal incentives offered by host governments, such as discretionary grants to 

foreign investors (often linked to performance)  and tax holidays or special tax rates on profits 

made in the host country, may induce foreign investors to set up in a particular location.70 

However, the impact of incentives is less pronounced for developing countries to attract more 

 
65 UNCTAD, ‘The Triad in Foreign Direct Investment’ (World Investment Report 1991) 9-29 
66 Helen V Milner, ‘The Political Economy of International Trade’ (1999) 2 Annual Rev Pol Sci 91 
67 Dimopoulos, EU…Law (no 42) 19.  
68 Dirk Willem te Velde, ‘Policies towards Foreign Direct Investment in Developing Countries: Emerging Best-
Practices and Outstanding Issues’ (March 2001) Overseas Development Institute, 13. 
69 ibid.  
70 ibid.  
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FDI.71 Investment promotion involves promoting agencies that market a location or industry of a 

host county to get investors on the ground. By providing information on the host country, 

governments reduce FDI costs when they help investors cut through bureaucratic procedures and 

offer incentives.72  

 

More recently, as investment liberalisation has run its course, which is to say that countries have 

opened and liberalised sectors to foreign investors.73  As such, investment facilitation is 

becoming increasingly important. Investment facilitation can take the form of improvements to a 

host country's administration as administrative procedures and barriers can frustrate the 

establishment and daily running of businesses on the ground. It takes the form of:  

 

[A] broad range of measures, such as increased transparency of investment-related laws 

and regulations and easy access to competent authorities through electronic systems. 

Furthermore, it can involve establishing a national focal point that provides investment-

related information, assists investors and addresses problems they encounter.  

Furthermore, it can involve establishing a national focal point that provides investment-

related information, assists investors and addresses problems they encounter. Investment 

 
71 Rashmi Banga, ‘Impact of Government Policies and Investment Agreements on FDI Inflows’ (Working Paper No. 
116, Indian Council for Research on International Economic Relations 2003); Emmanuel Cleeve, ‘How effective are 
fiscal incentives to attract FDI to Sub-Saharan Africa?’ (2008) J of Developing Areas 135 
72 Torfinn Harding and Beata S Javorcik, ‘Developing economies and international investors: Do investment 
promotion agencies bring them together?’ (World Bank Policy Research Paper 4339, 2007) 2 
73 Larry Elliot, ‘Of course there’s globalisation backlash. It has failed billions of people’ The Guardian (London, 13 
February 2020) < https://www.theguardian.com/commentisfree/2020/feb/13/globalisation-backlash-open-markets-
borders-climate-populism-coronavirus> 
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facilitation also promotes better cooperation between relevant agencies, domestically as 

well as internationally.74  

 

Investment liberalisation has its detractors, which point to a lack of evidence that investment 

liberalisation systemically increases FDI or growth in emerging markets.75 The drawbacks 

associated with investment liberalisation include deterioration of the balance of payments as 

profits are repatriated, a lack of positive linkages with local communities, potentially harmful 

environmental impact of FDI in extractive and heavy industries, social disruptions of accelerated 

commercialisation in developing countries and effects on competition in national markets.76 If 

developing countries are to benefit from FDI flows due to investment liberalisation, policies have 

to be put in place that strengthen political stability, institutional quality and attract FDI that will 

improve the local economy. The expectation of FDI inflows from investment liberalisation is 

therefore highly contextual and country specific.  

 

1.4.1 Reasons why Investors go Abroad to Invest 
 

This section has primarily focussed on investment policy as a tool of the host country.  However, 

a substantial body of literature deals with why investors go to particular host countries to invest. 

John Dunning proposes an 'OLI framework' which outlines three categories of factors that 

 
74 Axel Berger, Sebastian Gsell and Zoryana Olekseyuk, ‘Investment facilitation for development: A new route to 
global investment governance’ (Briefing Paper No. 5/2019, Deutsches Institut für Entwicklungspolitik (DIE), 2019)   
75 Fernando A Broner and Jaume Ventura, ‘Rethinking the Effects of Financial Liberalization’ (IGC Working Paper 
F-4005-NOC-1, March 2011) available at https://www.theigc.org/wp-content/uploads/2011/03/Broner-Ventura-
2011-Working-Paper.pdf 2.  
76 OECD, ‘Foreign Direct Investment for Development: Maximising Benefits, Minimising Costs’ (2002) available at 
<https://www.oecd.org/investment/investmentfordevelopment/1959815.pdf> 6. 
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transform a domestic firm into one that seeks to invest abroad.77 Firms need to have an 

ownership-specific advantage (technological, managerial, economies of scale, etc.) over those 

firms in the host country.78 The firm also needs a location-specific advantage (good 

infrastructure, cheaper labour cost, scarce raw materials) to decide to set up in any given 

location.79  Finally, forms must perceive an internalization advantage that would be more 

beneficial than minimally engaging via the markets. Internalization advantage is influenced by 

the protection of intellectual property, licenses or lack of information of competitor firms.  If a 

firm has all three advantages (ownership, location and internalization), they are more likely to 

invest abroad.80  

 

1.5 The Debate about IIAs and ISDS 

Academics hotly debate the relationship between foreign investment and economic development. 

The empirical evidence is weak in demonstrating the relationship between IIAs (and ISDS 

provisions) and FDI flows. Nevertheless, IIAs and ISDS are still vital to the globalised 

economy.81 

 

1.5.1 Supporters of IIAs and ISDS  
 

 
77 John H. Dunning, ‘Explaining the International Direct Investment Position of Countries: Towards a Dynamic or 
Developmental Approach’ in John Black and John H Dunning (eds) International Capital Movements (eBook edn, 
Palgrave Macmillan 1982). 
78 John H. Dunning and Sarianna M. Lundan, Multinational Entreprises and the Global Economy (2nd edn, Edward 
Elgar 2008) 5.2.2-5.2.3.  
79 ibid.  
80 Geoffrey Jones, Multinationals and Global Capitalism: From the Nineteenth to Twenty-First Century (eBook edn, 
OUP 2005) 12.  
81 Yoram Z Haftel, Soo Yeon Kim and Lotem Bassan, ‘High-Income Developing Countries and the IIA Regime: 
The Role of Capital Flows, Democracy and Investment Arbitration’ (Annual Conference on the Political Economy 
of International Organizations, Salzburg, 7-9 June 2019).  
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The most substantial support for IIAs and ISDS is that ISDS provides a neutral, independent and 

efficient dispute settlement mechanism. Providing recourse to ISDS is traditionally celebrated 

because it has been seen as depoliticising investment disputes and enhancing the rule of law in 

investor-state relations.82 Foreign investment decisions involve significant amounts of economic 

and political risks such as nationalisation, arbitrary restrictions on capital, withdrawal of licenses, 

discriminatory and arbitrary regulatory action by the host state and dependence on national 

courts, which can be biased against foreign investors.83 ISDS was also viewed as providing 

crucial safeguards to foreign investors to sanction illegitimate government conduct in countries 

with weak government and judicial institutions.84  

 

The empirical evidence favouring IIAs and ISDS tend to emerge in the early 2000s, mainly 

before the explosion in ISDS cases seen in the 2010s. The empirical evidence tests the impact of 

IIAs and ISDS in many ways, so it is difficult to have a clear systematic view on the relationship 

between IIAs, ISDS and FDI. Neumayer and Spess argue that there is a statistically significant 

relationship for developing countries that sign more BITs and more FDI inflows.85 Further, their 

quantitative analysis shows some evidence that BITs function as a substitute for institutional 

quality and that those with poor domestic institutions stand to gain the most from signing BITs.86 

 
82 Ibrahim FI Shihata, ‘Towards a Greater Depoliticization of Investment Disputes: The Roles of ICSID and MIGA’ 
(1986) 1 ICSID Review 1. 
83 Christian Tieje and Freya Baetens, ‘The Impact of Investor-State Dispute Settlement in the Transatlantic Trade 
and Investment Partnership’ (Study prepared for the Ministry of Foreign Trade and Development Cooperation, 
Ministry of Foreign Affairs, The Netherlands 2014) available at 
<https://www.eumonitor.eu/9353000/1/j4nvgs5kjg27kof_j9vvik7m1c3gyxp/vjn8exgvufya/f=/blg378683.pdf>  
84 Stephan W Schill, ‘Investor-State Dispute Settlement (ISDS): Conceptual Framework and Options for the Way 
Forward’ (E15Initiative 2015) available at 
https://pure.uva.nl/ws/files/2512304/163092_E15_Investment_Schill_FINAL.pdf  
85 Eric Neumayer and Laura Spess, ‘Do Bilateral Investment Treaties Increase Foreign Direct Investment to 
Developing Countries?’ (2005) 33 World Dev 1567.  
86 ibid.  



 

 30 

Busse, Konger and Nunnenkamp also found that BITs promote FDI inflows for developing 

countries regardless of the source country of the foreign investment.87 Additionally, they found 

that BITs can offset the impact of weak institutions but not "unilateral FDI-related liberalization 

measures."88 

 

1.5.2 Critics of IIAs and ISDS  
 
The most common criticisms of IIAs tend to cluster in three camps: substantive provisions, ISDS 

and that IIAs are ineffective at attracting FDI. The following section will take each in turn to 

provide an overview. The main point of the criticism of substantive provisions is that older 

generation BITs contain very broad and vague definitions and investment protection provisions, 

leading to inconsistent interpretations by arbitral tribunals.89 The international investment system 

is perceived to be highly unpredictable for host states and investors. The lack of predictability 

has left many host states constrained to regulate in the public interest.90 The heightened risk that 

host states may be deterred from adopting regulation in the public interest or 'regulatory chill' 

remains elusive to prove empirically.91 There is also the criticism that IIAs oblige the state to 

provide foreign investors with rights that are not available to domestic ones.92 

 

 
87 Matthias Busse, Jens Koniger and Peter Nunnenkamp, ‘FDI promotion through bilateral investment treaties: more 
than a bit?’ (2010) 146 Rev World Econ 147. 
88ibid 171. 
89 Susan Frank, ‘The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law 
through Inconsistent Decisions’ (2004) 73 Fordham L Rev 1521.  
90 Julia G Brown, ‘International Investment Agreements: Regulatory Chill in the Face of Litigious Heat’ (2013) 3 
UWO J Leg Stud 1 
91 Stephan W Schill, ‘Do Investment Treaties Chill Unilateral State Regulation to Mitigate Climate Change?’ (2007) 
24 J Int’l Arb 469; Kyla Tienhaara, ‘Regulatory chill and the threat of arbitration: a view from political science’ in 
Chester Brown and Kate Miles (eds) Evolution in Investment Treaty Law and Arbitration (CUP 2011).  
92 Jonathan Bonnitcha, Substantive Protection under Investment Treaties: A Legal and Economic Analysis (Kindle 
edn, CUP 2014). 
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The ISDS regime commonly has two points of criticism levelled against it. Firstly, the ad hoc 

nature of the arbitral tribunals tends to create a system that is mandated to resolve individual 

disputes, lacks the doctrine of precedent, leads to inconsistent decisions sometimes from either 

the same dispute or facts.93 Secondly, the lack of diversity of the pool of available arbitrators is 

problematic. The public perceives arbitrators as an elite group with similar professional 

experience in international commercial arbitration, operating behind closed doors and assuming 

roles of arbitrator and council concurrently in different cases.94 Finally, there is the belief that 

foreign investors should not have the right to bring legal action against a host state in arbitration 

for violation of an IIA.  

 

The empirical data does not support any general claims to be made between the relationship 

between BITs/IIAs and FDI. Taken together, the totality of the evidence suggests that BITs 

probably have some influence on FDI flows. However, this is qualified by several conditions like 

host country legal environment, treaty design, host country perception and investment type. 

Therefore, it is impossible to conclude that IIAs and ISDS directly or indirectly affect FDI flows 

based on the available evidence.  

 

1.6 The European Union and FDI 

 
 
FDI is at the heart of this debate.  Unlike trade policy which has always been the exclusive 

competence of the EU since its inception, FDI was a Member State competence for much of the 

 
93 Julian Ararto, Chester Brown and Federico Ortino, ‘Parsing and Managing Inconsistency in Investor-State 
Dispute Settlement’ (2020) 21 J World Investment & Trade 336. 
94 Gus Van Harten, ‘Arbitrator Behaviours in Asymmetrical Adjudication (Part Two): An Examination of 
Hypotheses of Bias in Investment Treaty Arbitration.’ (2016) 53 Osgoode Hall L J 540.  
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EU's existence in which MSs had an extensive network of BITs with third countries.95 The 

exclusive competence for the CPP pursuant to now Article 207 TFEU96 included the common 

customs tariff and import and export framework for goods. Given that the scope of the CCP and 

EU competences were vague and unclear, the European Court of Justice ('ECJ') stepped in with 

Opinion 1/7597 , which the Court determined that the competence relating to export and related 

measures is an exclusive competence of the EU as it falls under the CCP. The Court gave three 

reasons: firstly, mixity would undermine the EU's ability to defend the common interests; 

secondly, with no uniform external trade policy, competition could be distorted and deflect trade 

in the internal market; and finally, the MSs were required to be loyal to the EU and its 

institutions. The Court was asked to determine the scope of exclusive Community competences 

in Opinion 1/78 in which it answered whether the EU was competent to negotiate and conclude 

an International Agreement on Natural Rubber.98 The ECJ took a dynamic view of the CCP and 

that it was necessary that the CCP's scope ought to keep pace with the changing nature of 

international trade. However, the MSs contributed financially to the buffer stock, and therefore it 

had to be concluded as a mixed agreement.  

 

MSs were free to determine their own policies relating to both inward and outward FDI.99  Since 

the 1980s, MSs have, on occasion, empowered the EU to participate in international investment 

negotiations. Before the Lisbon Treaty, the patchwork approach to FDI resulted in incoherence 

in the trade policy at the EU level with uneven contributions by MSs. Without questioning the 

 
95 Sophie Meunier, ‘Divide and conquer? China and the cacophony of foreign investment rules’ (2014) 21 JEPP 996, 
996. 
96 TFEU (no 49) 
97 Opinion 1/75 re Understanding on a Local Cost Standard [1975] ECR 1355 (ECLI:EU:C:1975:145) 
98 Opinion 1/78 re International Agreement on Natural Rubber [1979] ECR 2871 (ECLI:EU:C:1979:224) 
99 Joachim Karl, ‘The Competence for Foreign Direct Investment: New Powers for the European Union?’ (2004) 5 J 
World Investment & Trade 413. 
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MSs’ competence, the Commission built a foreign investment policy that was "complimentary" 

to MSs power which entailed the insertion of provisions not covered by MS BITs like capital 

movements and investment promotion. Over time as the scope of the Community competence for 

the CCP and the internal market expanded, the EU foreign investment policy was expanded in 

other areas of foreign investment regulation (for example, the Trade-Related Investment 

Measures ('TRIMs') and General Agreement on Trade in Services ('GATS')).100 

 

During this time, the EU did not have either express or implied exclusive competence, "as none 

of the express treaty provisions or the measures adopted under such provisions covered the entire 

field of international investment.101 In Opinion 1/92, the Court found that Article 113 TEC 

(concerning the CCP and the application of NT) could only partially apply to third countries and 

therefore not form the basis for EU exclusive competence for FDI.102 However,  

 

the gradual strengthening of EU external powers was followed by an indirect but 

continuous questioning of the scope and exercise of Member State power in the field of 

foreign investment, indicating the ongoing internal power struggle between the EU and 

its Member States over foreign investment.103 

 

There have been several initiatives at the supranational level to coordinate or supervise the 

quality and source of FDI coming into the EU. For example, there was the 2006 European 

 
100 Dimopoulos, EU…Investment (no 42) 19.  
101 Wenhua Shan and Sheng Zhang, ‘The Treaty of Lisbon: Half Way toward a Common Investment Policy’ (2011) 
21 Eur J Int’l L 1049, 1050 
102 Opinion 2/92 Competence of the Community or one of its institutions to participate in the Third Revised Decision 
of the OECD on national treatment [1995] ECR 521 (ECLI:EU:C:1995:83) 
103 Dimopoulos, EU…Law (no 42) 19.  
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Programme for Critical Infrastructure Protection, which in its origin was an initiative to fight 

terrorism.104 The programme in practice allowed the EU to vet sources of foreign investment in 

the name of ensuring national security interests105 and allow the Commission to gain experience 

with some aspects of FDI. 

 

Building on competence creep into the FDI field,106 the Treaty of Lisbon explicitly mentions 

foreign investment as part of the exclusive competence of the EU. Articles 206 and 207 TFEU 

provide that "the Union shall contribute, in the common interest, to the harmonious development 

of world trade and on foreign direct investment" and that the CCP shall be based on uniform 

principles with regard to foreign direct investment and other policies.107 

 

FDI came under the exclusive competence of the EU when it was inserted in the CCP under 

Article 206 and Article 207(1) TFEU. Read in conjunction with Article 3(1), which states that 

the CCP is the exclusive competence of the EU, MSs can only act if they are empowered to do so 

by the EU. In order to increase the democratic legitimisation of the Commission in the 

negotiating and conclusion of IIAs, the European Parliament ('EP') was empowered with the 

Ordinary Legislation Procedure and Article 217(6) TFEU requires the consent of the EP.108  

 

 
104 Commission, ‘Communication from the Commission on a European programme for critical infrastructure 
protection’ COM (2006) 768 final, available< http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=LEGISSUM:l33260>. 
105 ibid.  
106 See Sophie Meunier, ‘Integration by Stealth: How the European Union Gained Competence over Foreign Direct 
Investment’ (2017) 55 JCMS 593 for deeper discussion on institutional creep on the part of the EU over MS 
competences.  
107 TFEU (no 49) art 206-207 as construed by Dimopoulos, EU…Law (no 42) 19. 
108 Dimopoulos, EU…Law (no 42) 127. 
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The transfer of competence from MSs to the EU for FDI happened under puzzling circumstances 

in which almost all MSs opposed the shift.109 The transfer was neither the result of 

intergovernmental bargaining nor a rationally designed delegation by the MSs designed to 

increase bargaining power in international investment negotiations. Meunier argues that the 

competence shift “occurred by stealth as a result of Commission entrepreneurship and historical 

serendipity.”110  

 

In contrast to the Commission’s clear preference for a competence shift, MSs were dominated by 

concerns of “costs of relinquishing sovereignty” more than the costs of MSs remaining divergent 

on FDI.111 Certain MSs like the UK, Germany, France, Italy and the Netherlands have been 

massive foreign investors outside of the EU whilst other MSs had virtually no outward FDI. The 

outbound-FDI MSs “want to open external markets for their own investments and obtain 

maximum protection for these investments.”112 In terms of inward FDI MS preferences, the 

landscape is more diverse. However, MSs wanted to retain regulatory control of who invests 

what, and European countries are largely the most open in the world.113 MSs adopted varying 

degrees of rules regulating inbound investment to respond to backlash toward multinationals, 

then globalisation and national security concerns over the decades.114 

 

Whilst a few smaller and more liberal MSs had supported the expansion of the CCP to include 

FDI during the 1996 Intergovernmental Conference where the amendments made under the 
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Treaty of Amsterdam were considered,115 the largest MSs (Germany, France and UK) fiercely 

opposed the supranational shift.116 In terms of inbound FDI, MSs had wanted to preserve 

differences in strictness or laxness of screening mechanisms as regulatory competition. In 

addition, MSs did not want to risk losing this authority to the EU as it might compromise their 

ability to screen on national security concerns. Other MSs feared the competence shift would 

result in a protectionist investment regime. Regardless, no MS “took up the cause of competence 

shift as the European Constitutional Treaty was being drafted in 2003.”117 

 

Business groups had a convoluted stance when it came to giving their support to unifying EU 

investment policy. On the one hand, business groups like Business Europe and European 

Services Forum demanded that the EU develop of single investment policy when it came to 

China to improve European business.118 On the other hand, these groups did not support a 

unified policy as there were concerns that an EU policy would be overly restrictive and 

cumbersome for vetting foreign M&A activity.119 

1.6.1 Treaty of Lisbon and the inclusion of FDI in the CCP  
 
 
The Treaty of Lisbon is an important development in trade and investment law and policy as it 

concluded a long-running debate that confirmed all key aspects of external trade, services, 

Trade-Related Intellectual Property Rights, and FDI would become under the EU’s exclusive 

competence.120 Exclusive competence means that decision-making is done on a qualified 
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majority voting in the adoption of agreements in the General Affairs and External Relations 

Council, excluding some sensitive policy areas121 and TRIPS like in the past. With these new 

spheres of exclusive competence, a simple majority in the European Parliament will replace the 

ratification process in MSs’ national parliaments.122 The inclusion of FDI to the CCP happened 

relatively quickly in a meeting of the Praesidium123 that FDI should be added to the CCP 

provision to operationalise the removal of obstacles to foreign investment.124  

 

The most significant reform to the CCP has been the empowerment of the European Parliament 

in the form of changes to co-decision powers applying to domestic framework legislation and the 

right to consent to or reject trade and investment agreements with third countries. The Treaty of 

Lisbon expanded the EP’s role in many policy areas like external trade and investment, monetary 

policy, energy, personal data protection, public health and immigration. Article 207(2) TFEU 

grants co-decision power to EP in the arena of framework legislation for the EU’s external trade 

and investment policy.  

 

Legislation to implement the CCP is conducted under the Ordinary Legislative Procedure 

(‘OLP’) codified in Article 294 TFEU. Under OLP Rules, the Council and the EP need to agree 

on and adopt regulations proposed to them by the Commission.125 Article 294(2) TFEU 
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preserves the Commission’s right to legislative initiative and involved at every stage of 

proceedings to provides its opinion on amendments made by Parliament and the Council.126 

Should the case arise that the Council and Parliament cannot agree on a position after receiving 

amendments during the first two legislative readings, the Commission acts as a mediator 

pursuant to Article 294(10) TFEU.127 A regulation is only adopted if it is agreed and voted upon 

by both institutions with a maximum number of readings of 3, as per Article 294(13) TFEU. 

Regulations that set out EU FDI policy are subject to the OLP rules. EP’s International Trade 

Committee (INTA) has been empowered to comment on commercial framework legislation to 

the same extent as MSs represented in the Council.128 Consequently, INTA holds considerable 

power to shape commercial legislation.  

 

Another significant development to come out of the Treaty of Lisbon is the EP’s powers in EU 

bilateral trade negotiations is its veto power, subsequent to Council signature.129 Article 218(6) 

requires the EP to consent to agreements which OLP applies (CPP and FDI included) and are 

now subject to parliamentary consent by simple majority.130 Given that EU external agreements  

 

[h]ave always included provisions falling under shared or member states’ exclusive 

competence, which allowed the member states to insist on their participation in their own 

right and to opt for the mixed modus of treaty-making. The veto rights held by [27] 

member state governments and their national (and even regional parliaments) in the 
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modus operandi applicable to the signing and conclusion of “mixed” agreements, 

dramatically decrease the effectiveness and efficiency of the overall institutional 

architecture in the process of the CCP governance if compared to a scenario of “EU-

only” (non-mixed) signature and conclusion of said agreements. At the same time, they 

increase the likelihood of successful capture of veto points through efficiently organized 

special or diffuse interest advocacy.131 

 

The mixed mode of treaty-making has become a real threat to the EU in relation to the 

investment policy agenda. This is most evident when there was a negative vote in Wallonia’s 

regional government, and the threat of not ratifying CETA became a real possibility for current 

and future trade and investment agreements.  

 

Article 207(4)132 introduces changes to the decision making in the Council and the role and 

powers of the EP. In relation to the negotiation and conclusion of international agreements, 

Article 207(4) TFEU requires the Council to use Qualified Majority Voting, a rule that existed 

before the Treaty of Lisbon. As previously discussed, there are exceptions to this requirement set 

out in subparagraphs 2 and 3, including politically sensitive areas. Article 207(4)(2) TFEU 

requires unanimity for the negotiation and conclusion of agreements concerning trade in 

services, commercial aspects of intellectual property and most importantly for this thesis, foreign 

direct investment “where such agreements include provisions for which unanimity is required for 

the adoption of internal rules.” This means that the EU can act in all areas of the CCP to the 
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extent that it is competent to legislate internally, even if the EU has not acted so far in the field, 

such as property expropriation.133 Additionally, this parallelism “reflects the sensitivity 

of…foreign direct investment for national regulatory autonomy and shows that Member States 

were reluctant to lose control over international agreements in the field.”134 However, unanimity 

is only required if internal legislation requires it; otherwise legislation can be adopted, and 

international agreements can be concluded by a qualified majority.  

 

Pursuant of Article 218(3) TFEU,135 the Council receives recommendations by the Commission 

in which the Council authorizes the opening of negotiations and nominates the EU as the 

negotiator.136 Further, the Council may instruct the negotiator by addressing directives to them 

based on Article 218(4) TFEU.137 The issue of competence regarding investment has changed 

with the changes brought to the Common Commercial Policy under the Lisbon Treaty. The 

conferral of exclusive competence over investment was inconsistent and was brought about by 

Article 207(1) TFEU.138 It was inconsistent to the extent that the EU was required to contend 

with mixed agreements. The EU’s exclusive competence over FDI is enshrined in Article 3 

TFEU 139 , which states that the Common Commercial Policy (‘CCP’) is within the exclusive 
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competence of the EU. Further, Article 207 TFEU defines FDI and the ability of the EU to 

negotiate and conclude international agreements covering FDI within CCP.  

 

The "cacophony"140 of investment policy between MSs for inbound and outbound FDI has 

resulted in an interesting paradox. When MSs with heterogeneous preferences towards FDI 

negotiate as a whole, there is strength derived from the internal constraints because they can 

derive greater external concessions.141 Meunier points to a surge of Chinese FDI and the Chinese 

strategy of "divide and conquer" in relation to MS investment preferences as a telling example of 

the difficulty the EU faces when developing a coherent policy to support their then-newly 

acquired competence.142 "Divide and conquer" is a strategy in which the Chinese exploit the 

divisions within Europe based on the type and size of MS economies and bypass EU institutions 

in favour of MS governments.143 For example, China continues to 'divide and conquer' Europe to 

the extent that: 

[a]ccess to the gigantic Chinese consumer market is crucial for the export-dependent 

German economy.  Some fear that Germany will prioritize economic access at the 

expense of gains in labor or environmental standards, typically included in all the EU 

investment agreements.144 

There are concerns that the fear of reciprocity with China will have the effect of constraining 

European investment in China.  A protectionist stance may happen should Chinese investors face 
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excessive measures to avoid distorting practices and adhere to European norms concerning social 

justice and sustainable development goals when investing in Europe.145 

 

In its first test since becoming exclusively competent for FDI, the Commission launched 

negotiations for a standalone investment agreement with China in late 2013. However, since the 

inclusion of FDI in the amendments made during the Treaty of Lisbon, it appears that the EU has 

failed to take advantage of increased bargaining leverage and shape the international context.146 

Meunier argues that it is the cacophony that has prevented the EU from imposing its norms, 

values and rules on the rest of the world despite being the world leader in inbound and outbound 

FDI.147In relation to normative power, the cacophony is problematic because it suggests that 

norms may not be widely shared and a deeply imbued as NPE would suggest. Further, the pursuit 

of MSs’ national interest through international investment policy evidences the importance of 

national interest above the pursuit of the norms enshrined in the foundational texts of the EU.   

 

 

1.6.2 The European Commission's Vision for ICS under TTIP, CETA and EUSFTA 
 

In 2015, the European Commission released a concept paper to reform ISDS to introduce a 

permanent Investment Court System. While the Commission recognized that traditional ISDS is 

important to the EU as nearly half of such agreements involved MSs and that ISDS has 

contributed to the economic prosperity of the EU. Despite the embeddedness of ISDS in EU 
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investment  policy, the EU decided to pursue reform that encouraged investment without 

restraining MSs' ability to pursue public policy objectives.148  

 

Under ICS within CETA, the Commission attempted reform on several controversial areas of 

ISDS. Most interesting of those include closed definitions of "fair and equitable treatment" and 

"indirect expropriation" as a means to exclude the "unwelcome discretion [of] arbitrators."149 In 

an attempt to increase transparency, UNCITRAL rules are to be adopted, and all hearings are to 

be open to the public. It is for the governments of Contracting Parties to issue binding 

interpretations of any decisions made by arbitrators as a safety valve against errors by tribunals. 

There is a commitment of trading partners to create a future appeals mechanism, the first of its 

kind in which the US is not a party. Finally, unlike most IIAs ISDS provisions, CETA explicitly 

prohibits parallel proceedings in national courts.150 

 

The third Commission commitment is to lay out a proposal for the role, set-up and operation of a 

bilateral appellate mechanism for ISDS. This is intended as a means of ensuring consistency of 

application, thereby increasing the legitimacy of TTIP. The appellate mechanism would be 

modelled on the WTO Appellate Body with additional adaptions for ISDS. The fourth 

Commission commitment prohibits parallel proceedings by proposing 'fork in the road' or 'no U-

turn' options to investors. Additionally, the Commission commits to ensuring the independence 

of the EU legal order by emphasizing in any resultant text that the tribunal does not interpret 
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domestic law, domestic law is a factual matter for the tribunal's consideration and that the 

tribunals' findings are not binding on domestic courts.151 The concept paper concludes with a 

reiteration of the EU's commitment to pursuing a multilateral system. This will be achieved by 

including the bilateral appellate mechanism in all future EU trade and investment agreements. 

Due to the institutional and pragmatic difficulties that a permanent roster of arbitrators poses, the 

Commission sees the establishment of ICS as a worthwhile objective.152 

 

1.7 Themes in the Literature  

1.7.1 EU as a global standard-setter 
 

When discussing EU external trade, Young and Peterson's understanding of the 'deep trade 

agenda' captures international trade as qualitatively different in terms of content and process than 

ever before.153 This has resulted in the EU's developing common multilateral disciplines on 

making domestic rules', including areas like an investment.154 The EU's economic heft and 

concentration of inbound and outbound FDI render the EU's role in international trade 

significant.155 Young and Peterson point to the legalization of the multilateral trading system, 

which has allowed for greater participation of new actors like NGOs and developing country 

governments to change the way trade policy is made.156 Young and Peterson argue that the 

inclusion of new trade actors gives a partial account of the EU trade agenda concerning 
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competition policy, government procurement and investment. Instead, it is the EU's internal 

experience with these issues that have driven the direction of the external trade policy.157  

 

The deep trade agenda is attuned to regulatory harmonization as a means of reducing barriers to 

trade.158 Newman and Posner make several important contributions to the literature on the EU as 

a global standard setter, in particular as a regulatory standard setter. International standards are 

set through formal organizations like the WTO but also transnational regulatory regimes and the 

application of the law.159 Within the regulatory sphere, disputes give rise to overlapping 

jurisdictional claims and competing regulatory regimes, all attempting to shape the global 

market.160  

 

However, a significant body of literature focuses on the EU's failure to substantively shape 

global rules on this study's focus: preferential trade agreements. 161 Young proposes that there are 

broadly two types of regulatory interaction: the convergence of policy amounting to aligning one 

state's policies with another and regulatory cooperation, which is alignment through 

negotiation.162 The most common approach is regulatory competition as a process of trading 

up.163 This involves foreign firms altering their practices to gain access to the EU's internal 

market, which may involve lobbying third-country firms to adopt compatible regulations to 
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reduce costs of compliance.164 If the EU has existing rules, the EU will push for greater 

regulatory cooperation. There is no consensus between MS, and it is difficult for the EU to push 

for external regulatory cooperation.165  

 

1.7.2 Europe as a Normative Power 
 
In order to better understand the EU's international role, the literature on Europe as a normative 

power focuses on the projection of power through ideals rather than military or political means. 

Normative power Europe ('NPE') builds on the ideas of Francois Duchene, who argued that the 

European Community represented a fundamental shift in international relations as it represented 

civilian rather than military power.166 In response, Hedley Bull critiqued the idea that the military 

power of Europe was displaced by civilian and political power. Rather, military strength enabled 

the then-Community to become an international actor.167  

 

Manners builds on this debate as the developments of the 1990s in international relations suggest 

that the Community has moved beyond the distinctions between civilian and military power. 

Manners argues that normative power "is an attempt to refocus analysis away from the empirical 

emphasis on the EU's institutions or policies, and towards including cognitive processes, with 

both substantive and symbolic components."168 Manners contends that there are norms that 

comprise the acquis communautaire and the acquis politique of the EU.169 These norms have 

 
164 ibid 1240. 
165 ibid 1241. 
166 Francois Duchene, ‘A New European Defense Community’ (1971) 50 Foreign Affairs 69. 
167 Hedley Bull, ‘Civilian Power: A Contradiction in Terms?’ (1982) 21 JCMS 149. 
168Manners, ‘Normative…Terms?’ (no 2) 239. 
169 ibid 242. 



 

 47 

been developed through declarations, treaties, policies, criteria and conditions.170 The 

development of minor norms, some of which are important for this research project and include: 

social solidarity, sustainable development and good governance.171 

The EU is transformed into a normative power when the EU's norms are diffused beyond itself. 

The diffusion is accomplished in six ways, of which I discuss the most relevant to this research 

project.172 Firstly, contagion denotes the unintentional diffusion of norms in which others 

replicate the EU's regional integration.173 Secondly, informational diffusion involves using 

strategic communication in the form of new policy initiatives or declaratory communications.174 

Thirdly procedural diffusion is the institutionalization of EU-third party relationships such as 

inter-regional cooperation agreements. Finally, transference is the diffusion that occurs with the 

exchange of goods, trade or technical assistance with third parties through substantive or 

financial means.175 This exchange results in the exportation of norms and standards. Should 

parties not comply, they risk economic sanctions.176 Both procedural and transference diffusions 

are "facilitated the by conditionality which is required in all [EU] agreements with third 

countries."177 These diffusions allow the EU to normalize an area of international relations by 

projecting the EU's vision of an area.  

Orbie and Khorana argue that normative power intersects with market power in their analysis of 

the EU-India trade agreement. Orbie and Khorana argue that the integration of market power in 
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NPE ought to move beyond the 'norms versus interest debate' and scrutinize the substance of 

norms promoted by the EU.178 Their analysis of the EU-India trade talks reveals that with 

varying levels of success, the EU can project its norms around market liberalization in the field 

of government procurement and stronger labour standards. This largely reflects MSs' desire to 

inject socially sensitive politics into the trade talks in labour standards.179 However, the Indian 

counterpart has rejected these norms, a position shared by businesses and government elites. 

This, Orbie and Khorana argue, is a clear divergence from EU norms and 'rests on the 

widespread conviction that the EU's negotiating position would hurt India's economic 

interests.'180 

 

1.7.3 Global Legal Pluralism 

At its core, global legal pluralism provides a coherent theoretical framework to explain the 

nature of international trade in our contemporary world. Snyder comments: "international trade 

today is regulated by changing relations between a multiplicity of sites of governance, constitute 

a new, global form of legal pluralism."181 It provides a framework that focuses on the multi-

layered nature of power and sovereignty. For the purposes of this project, it provides critical 

language that describes the underlying principles of international trade and links those principles 

with operations of power that is no longer exclusively held by the state.  

Muthucumaraswamy Sornarajah is a prominent critic of ISDS as he argues that it consolidates 

power and wealth in the developed world, ignores the influence of multinational corporations 
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and non-governmental organizations in shaping international law.182 Regarding the establishment 

of ICS, Sornarajah argued that ICS does not address any institutional problems with ISDS.183 Of 

paramount importance is whether IIAs should exist at all. Second-order concerns are whether 

ICS is more effective at resolving disputes than the current system. As proposed under TTIP, 

ICS does little to address concerns about the legitimacy around arbitrators' pro-corporation bias.  

Sornarajah's work is important because it is critical of the power asymmetries in international 

investment law. ICS is at the time was described as a panacea to the chaos of traditional ISDS; 

Sornarajah points out the consolidation of power and the antidemocratic nature of enshrining a 

permanent court, often to the detriment of developing states. ICS, as proposed by the EU, has 

primarily been between relatively wealthy economic states.184 This raises further areas of inquiry 

regarding Sornarajah's critique of power imbalances between relatively equal trading partners. 

However, in light of such strong opposition from several MSs, there is discontent with ICS, and 

perhaps it concerns what MS perceive as removal of sovereignty and empowering of neoliberal 

agents at the cost of the State.  
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Van Harten concludes that the ICS proposal in both CETA and the Europe-Singapore FTA was 

unresponsive to ISDS critique.185 For Van Harten, the Commission has pursued reform not that 

different from current and problematic versions of ISDS.186 In particular, Van Harten argues:  

 

ICS "judges" would continue to have a financial interest in future claims because they are 

still paid a (lucrative) daily fee in a context where only one side –foreign investors—can 

bring claims, they would continue to operate under the usual ISDS arbitration rules, they 

would not have to meet the requirements of judicial appointment in any country, and they 

would not even be barred from working on the side as ISDS arbitrators. I am prompted to 

say that, if ISDS is "dead", as some officials have claimed, then the EC's ICS proposal 

reminds me of a zombie movie.187 

This critique stands in contrast to the often overly optimistic tone of the Commission's proposal 

and academic reception of reform of ISDS as pursued by the executive branch of the EU. Van 

Harten focuses on the same issues of contention and repeatedly demonstrates that the 

Commission is not addressing some of the most common and potent critiques of ISDS.  

In addition, Van Harten evaluates the ICS in terms of fairness and balance in allocating rights 

and responsibilities in ISDS provisions in IIAs.188 In terms of independence, ICS, as proposed in 

CETA and EU-Singapore FTA, only propose a code of conduct for arbitrators, which complaints 
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brought by disputing parties would enforce.189 Van Harten is supportive of the introduction of a 

roster of arbitrators190 but argues that there are loopholes that permit the appointment of non-

rostered arbitrators when parties do not agree with the roster's membership.191 Van Harten also 

addresses the concerns of MS around labour standards, environmental protection, which ICS 

does not address.192  

 

1.8 Conclusion 

This literature review has shown that the question of ISDS reform is hotly debated and 

controversial. The lack of empirical evidence does little to settle the debate. The EU finds itself 

amid these debates as it contemplates the best way to reform ISDS and bring ISDS more firmly 

within the EU’s exclusive competence. ICS demonstrates that the EU is committed to ISDS but 

wishes to institutionalise and formalise it into a two-tier standing court. Given that ICS is a 

bilateral and multilateral project, questions about the EU’s power over third countries come to 

the fore. Normative Power Europe defines Europe’s ability to shape what is expected in global 

politics as an indication of the strength of its ideas and norms. However, the desire to reform 

ISDS consistently with the EU’s norms and values is not without its detractors.  

 

The next section in Part A is the main component of the project: the dissertation. It focuses on 

two aspects of the EU’s actions to reform ISDS. Firstly, to examine whether the EU is acting in a 

manner that is consistent with normative ethics. Secondly, to interrogate what the EU says about 
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its normative external action by analysing speeches, policy papers and other documents relating 

to ICS.  

 

Part B follows the dissertation and comprises the Case Note and Statutory report, as required by 

the Juris Doctor program. The Case Note delves further into Opinion 2/15 in which the Court of 

Justice profoundly shaped the Commission’s new competence for unilaterally concluding 

investment agreements. The Statutory Report contrasts the EU’s approach to ISDS reform by 

analysing India’s reform of ISDS with the 2016 Model BIT. The EU is wading through contested 

waters with its program of ISDS reform and ICS. The EU has opted to make ISDS practice more 

coherent with the norms and values of the EU and to do so on a bilateral and multilateral basis. 

This is a tremendous undertaking ripe for academic study.  
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DISSERTATION 

Chapter 1: Introduction  

 

The ability of the European Union to promote its values and norms globally is an essential 

objective of the EU’s external action. These norms and values are enshrined in Article 21 TEU, 

which states that the EU  

 

[s]hall be guided by the principles which have inspired its own creation, development and 

enlargement, and which it seeks to advance in the wider world: democracy, the rule of 

law, the universality and indivisibility of human rights and fundamental freedoms, 

respect for human dignity, the principles of equality and solidarity, and respect for the 

principles of the United Nations Charter and international law [emphasis added]. 

 

These principles constitute a “silver thread,” the term used by the former EU Representative for 

Foreign Affairs Catharine Ashton, that runs through every aspect of external action.193 

 

This becomes the point of departure for Ian Manners’ theory that Europe’s normative power is 

exercised through its “ability to change the concept of ‘normal’” in international affairs by the 

diffusion of the actor’s norms and principles externally.194 Manners’ theory of Normative Power 

 
193 Catharine Ashton, ‘Speech to European Parliament on human rights’ (European Parliament, 16 June 2010) 
SPEECH/10/317 
<https://eeas.europa.eu/sites/default/files/catherine_ashton_speech_to_the_european_parliament_on_human_rights.p
df >  
194 Ian Manners, ‘Normative…terms?’ (no 2) 251. 
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Europe (‘NPE’) started an intensive scholarly debate of whether the EU can be conceptualised as 

a normative power.195 However, until now, studies have applied NPE to analyse many domains 

of external European action like Common Foreign and Security Policy (‘CFSP’), the European 

Neighbourhood Policy (‘ENP’), environmental leadership, and trade policy.196 Insufficient 

attention has been paid to the application of NPE to investment policy and the EU’s agenda for 

reform of ISDS.197 Given the recent development of ICS at bilateral and multilateral levels, it is 

imperative that we start to investigate the normative nature of ICS. The thesis suggests that such 

analysis demonstrates that the EU appears to be acting in a normatively ethical manner but that 

in doing so, the EU appears to be acting in furthering its economic interests. 

 

Therefore, the key research question for this thesis asks whether the European Union is acting as 

a normative power in its pursuit of reform of Investor-State Dispute Settlement (‘ISDS’) in the 

form of the European Commission’s proposals on the Investment Court System (‘ICS’)? This 

research question begins from the premise that the European Union is a normative actor 

described by Ian Manners198 and acts in pursuit of normative ethics. This dissertation uses the 

reform of ISDS and ICS as a case study to examine the claim that the EU is acting as a normative 

power.  

 

The evaluation of the EU’s normative ethics of ISDS reform and ICS is based on the 

Commission’s outward projection of its action in the field. This dissertation will look at the 

 
195 Richard Whitman, ‘Introduction’ in Richard G. Whitman (ed) Normative Power Europe: Empirical and 
Theoretical Perspectives (eBook edn, Palgrave Macmillan) 1, 2-17.                                                                                                                                                                                                                    
196 See (no 16) 
197 See (no 17) 
198 Manners, ‘Normative …Terms’ (no 2). 
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normative ethics of the EU from three angles: virtue ethics, deontological ethics and 

consequentialist ethics. It is applying Manners’ tripartite normative ethics analysis to the novel 

case of the reform of ISDS and the establishment of bilateral and multilateral ICSs. This 

dissertation adds to the literature on Normative Power Europe (‘NPE’) with this analysis of the 

EU’s reform of ISDS and ICS.      

 

1.1 Structure of the Dissertation  

As discussed above, the purpose of this thesis is to firstly examine whether the EU is acting in a 

manner that is consistent with normative ethics. Secondly, to interrogate what the EU says about 

its normative external action by analysing speeches, policy papers and other documents relating 

to ICS. To achieve those objectives, we turn to the outline of the thesis.  

 

Chapter 2 investigates what is protected in investment agreements, critical investment 

protections in investment agreements, and those agreements’ history. From there, the chapter 

explores investment arbitration with the description of two key arbitration institutions: ICSID 

and UNCITRAL. Lastly, the chapter outlines the European Union’s role in investment law and 

policy. This is done in relation to ISDS reform and the ICS. The chapter sets out the EU’s legal 

basis to act on such matters, selecting important and relevant case law and some of the features 

of their programme of reform.  

 

Chapter 3 explores NPE in some detail because it is central to the thesis’ analysis, pulling out 

what it means to be a normative power and what norms are important to the EU. Ian Manners’ 

theory of the normative ethics of the European Union is the analytical framework for the thesis. 
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It is the analytical framework from which the EU’s external actions can be judged concerning the 

norms it embodies and aspires to embody. NPE is often critiqued for downplaying the capitalist 

motivations behind its external actions and “heroic depiction” in world politics.199 The chapter 

explores the economic dimensions of NPE, which tends to challenge traditional distinctions 

between norms and interests and emphasises the EU’s market power. Based on the preceding 

analysis of these accounts of normative power, abandoning the norms/interest dualism whilst 

retaining a normative evaluation by applying a normative ethics analysis is the best 

methodological approach for this topic.  

 

Chapter 4 sets up the thesis’ analysis using Normative Ethics to evaluate and judge the EU’s 

narrative about ISDS reform and the establishment of ICS. Firstly, the chapter revisits normative 

ethics but from how Manners’ tripartite analysis evaluates the EU’s actions from virtue, 

deontological and consequentialist ethical positions. Secondly, having distilled each of those 

positions down to their key elements, I propose a series of questions for each part of the tripartite 

analysis. My questions reflect the core concerns of each ethical position and reflect the particular 

context of ISDS reform and ICS.  

 

The thesis argues that the EU is acting in a consistent manner with virtue and deontological 

ethics as evidenced by the proposals, speeches and documents the EU has published about ICS. 

The thesis argues that it is less clear whether the EU is acting in a manner consistent with 

consequentialist ethics in relation to ICS. This complexity reflects how the normative aspirations 

 
199 Mark A. Pollack, ‘Living in a Material World: A Critique of ‘Normative Power Europe’’ (2015) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1623002  
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of the EU can be clouded by the economic interests and an overly inward-looking narrative about 

ICS.  

 

Chapter 5 concludes the key findings and theoretical implications of the thesis. It also outlines 

the significance of the research and future research agendas. It suggests that the thesis 

contributes to the normative power scholarship through in-depth doctrinal analysis of the EU’s 

proposal for ICS. The thesis makes important policy implications by demonstrating that the EU 

falls short of acting in a consistent manner with consequentialist ethics. It paves the way for 

future studies to examine the normative power of other aspects of EU investment law and policy.   

 

1.2 Methodology and Sources 

 

I will use methodology borrowing International Relations to explore the issues of NPE within the 

realm of ISDS reform and ICSs. Consequently, this dissertation is interdisciplinary in its scope. 

The conception of the EU that I am analysing is based on Normative Power Europe. So, on the 

one hand, there are the doctrinal methods of looking at the letter of the law and analysing how 

the Commission’s proposals and papers relating to the EU’s Treaties and constitutive norms. On 

the other hand, I will be taking the content of that analysis and relating it to ICS and whether the 

EU acts as a normative power and meets its own ideational aspiration of being a normative actor 

in world politics. 

 

Primary sources for this dissertation include documents from the European Commission about 

ISDS reform, the establishment of bilateral ICSs and the negotiation of a Multilateral ICS under 
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the auspices of the United Nations Commission for International Trade Law Working Group III 

(‘UNCITRAL WGIII’). These documents were found on the Commission’s website using the 

search function and the term “investment court system”. Of the 109 search results, I selected 13 

documents for analysis. The documents were selected based on their relevance to the research 

question. Many documents were press releases which presented short summaries of 

developments on ICS to the public. Other frequent results pertained to the procedural work of the 

Commission, such as Recommendations for Council Decisions which are very narrow in scope. 

The documents selected for analysis are a mix of discussion papers, policy proposal pieces and 

other explanatory material produced by the Commission. I selected documents from 2010 to 

October 2019 as this is a rapidly developing area of policy and law.  

 

Other texts used in the analysis of the documents include investment treaties, institutional rules 

and the relevant cases from the Court of Justice of the European Union. Secondary sources will 

be used to comment on ISDS reform, and ICS include books, book chapters, journal articles and 

blogs.  
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Chapter 2: International Investment Landscape  

 

2.0 Introduction 

 
The main aim of this chapter is to outline structures that shape international investment law and 

policy. This includes a discussion of common investment protections included in IIAs. The 

historical evolution of investment agreements is presented with a brief discussion of recent 

trends in investment treaties. The controversy surrounding the rise in the number of arbitration 

cases is presented with a look at key arbitration institutions. The chapter also examines how the 

EU has become competent in ISDS reform and the establishment of ICS.  

 

2.1 Standards of Treatment: National Treatment and Most Favoured Nation 

 

National Treatment (‘NT’) differs from that of Most Favoured Nation (‘MFN’) to the extent that 

it is “a contingent standard based on the treatment given to other investors.”200 This is to say that 

NT whereby a host country extends foreign investors that is as favourable as the treatment given 

to national investors.201 Providing an ‘equal footing’ to investors is the objective of NT. NT 

“should encourage a healthy economy overall because it emphasizes quality and price of goods 

and services rather than regulatory favouritism.” 202NT gained prominence in the 19th century 

 
200 UNCTAD, ‘National Treatment’ (1999)UNCTAD/ITE/IIT/11 (Vol. IV) 
<https://unctad.org/en/Docs/psiteiitd11v4.en.pdf> 3. 
201 ibid.  
202 David Collins, An Introduction to International Investment Law (Kindle edn, CUP 2017) 4.2.1.  
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with the Calvo doctrine, which states that foreigners should not be treated better than 

nationals.203 However, NT remains relatively unchanged.  

 

NT is recognised as encompassing two types of discrimination. Firstly, it encompasses de jure 

discrimination (direct or formal) and de facto (indirect or material) discrimination on the basis of 

nationality. Despite the recognition of the distinction by tribunals, most NT provisions in IIAs do 

not address the distinction between de jure and de facto discrimination.204 In addition to most NT 

provisions prohibiting nationality-based discrimination, some provisions will go further to 

prohibit ‘arbitrary and discriminatory’ treatment other than nationality-based discrimination.205 

MFN clause has a long history that traditionally binds States “to treat investors of the other Party 

at least as favourably as investments or investors of any third country.”206 The treatment 

accorded under MFN is that any favour or advantage given to investments must be extended to 

investments of the contracting State.207 There are often exceptions made, including “accidental 

multilateralization of trade or tax preference granted privileged members of an economic 

integration area or to strategic economic partners.”208 Many States are distrustful of MFN 

provisions used in investment disputes. Since Maffezini,209 tribunals have generally interpreted 

 
203 See Patrick Jaillard, ‘Calvo Doctrine/Calvo Clause’ (2007) Oxford Pub Int’l L. Jaillard states: “rests upon one 
core proposition: aliens should not be entitled to any rights or privileges not accorded to nationals. The consequence 
inevitably follows that, since nationals are entitled to seek redress for their grievance only before local authorities, 
aliens should not be entitled to seek redress for their grievances before authorities other than local authorities.” 
204 Andrea K. Bjorklund and Lukas Vanhonnaeker, ‘National Treatment’ in Makane Moïse Mbengue and Stefanie 
Schacherer (eds) Foreign Investment Under the Comprehensive Economic and Trade Agreement (CETA) (eBook 
edn, Springer 2019) 48. 
205 ibid.  
206 Claire Crépet Daigremont, ‘Most Favoured Nation Treatment’ in Makane Moïse Mbengue and Stefanie 
Schacherer (eds) Foreign Investment Under the Comprehensive Economic and Trade Agreement (CETA) (eBook 
edn, Springer 2019) 73. 
207 ibid 72. 
208 Suzy H. Nikièma, ‘The Most-Favoured-Nation Clause in Investment Treaties (February 2017) IISD Best 
Practices Series, 3.2. 
209 Emilio Agustin Maffezini v Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction (25 January 
2000). 
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MFN to represent a State’s consent to arbitration even in the absence of such a provision in an 

investment agreement.  

 

2.2.1 EU’s approach to NT and MFN  
 

From the EU’s perspective, the EU relies on the principle of non-discrimination in its substantive 

investment rules.210 This principle is most commonly implemented through NT and MFN, which 

do not set out an absolute standard of treatment.211 The EU says that:  

 

While non-discrimination should continue to be a key ingredient of EU investment 

negotiations, BITs employ other standards as well, such as “fair and equitable treatment” 

after admission and “full security and protection” treatment. These standards do not imply 

a comparison to the manner in which comparable investments are treated.212 

 

The NT provision in CETA has an unprecedented number of exception clauses which are likely 

to render its interpretation and application more complex.213 The practice has evolved, and in 

current EU investment treaties, MFN has become heterogeneous with a number of provisions 

whose aim is to tack on the EU’s values concerning intellectual property protection, investment, 

competition and sustainable development.214 In its formulation in CETA, MFN only concerns 

 
210 Commission, ‘Towards a comprehensive European international investment policy’ (Communication) COM 
(2010) 343 final, available at < https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0343:FIN:EN:PDF pt 3(c). 
211 ibid.  
212 ibid.  
213 AK Bjorklund and L,Vanhonnaeker ‘National Treatment’ in Makane Moïse Mbengue and Stefanie Schacherer 
(eds) Foreign Investment Under the Comprehensive Economic and Trade Agreement (CETA) (eBook edn, Springer 
2019) 66-67. 
214 European Parliament cited by the Court of Justice of the European Union (CJEU), Opinion 2/15 (on the 
EU/Singapore FTA), 16 May 2017, para 17 as construed by Crépet Daigremont (no 205) 73.  
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‘like situations’, which means that in order for MFN to be applied, those investments made by 

third-country investors must be in like situations. 215 The EU’s investment treaty is evolving to 

limit the scope of application by tribunals. However, commentators question whether these 

changes are sufficient to curb arbitrators’ discretion.216 

2.3.2 Recent Trends in IIAs 
 

Mega-regional trade and investment agreements have been defined as “deep integration 

partnerships between countries or regions with a major share of world trade and foreign direct 

investment (FDI)…the deals aim [is] to improve regulatory compatibility and provide a rules-

based framework for ironing out differences in investment climates.”217 The agreements began to 

appear in the early 1990s. Both the EU and the United States would negotiate agreements with 

sets of partners and add some disciplines beyond the simple tariff barriers, which had been the 

focus of the GATT/ WTO system.218  

 

This new type of agreement is attributable to several factors, according to Griller, Obwexer and 

Vranes.219 Firstly, the Doha Round's failure was intended to reform the WTO system by 

lowering trade barriers and amending rules. The nature of decision-making at the WTO made 

consensus-building impossible to achieve.220 Secondly, is a general dissatisfaction with WTO 

 
215 Crépet Daigremont (no 205) 76.  
216 See Lawrence Herman, ‘Who Else Benefits form CETA? Some Implications of “Most-Favoured Nation” 
Treatment (19 December 2013) The CETA Briefings 
<http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.683.1402&rep=rep1&type=pdf> 
217 Tomas Hirst, ‘What are mega-regional trade agreements?’ (World Economic Forum, 9 July 2014) 
<https://www.weforum.org/agenda/2014/07/trade-what-are-megaregionals/> 
218 Chad P. Brown, ‘Mega-Regional Trade Agreements and the Future of the WTO’ (2017) 8 Global Policy 107 
219 Stefan Griller, Walter Obwexer and Erich Vranes (eds), Mega-Regional Trade Agreements CETA, TTIP, and 
TiSA: New Orientations for EU External Economic Relations (Kindle edn, OUP 2017) 1.II. 
220 ibid.  
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rules and their inability to address the global nature of trade in goods.221 Thirdly, the WTO was 

an inappropriate venue to discuss regulatory issues and non-tariff barriers.222 The push to mega-

regionals was also a reaction to the  

 

[i]ntransparent web of bilateral trade agreement, which similar to the maze of bilateral 

investment treaties (BITs)…some countries, in particular in the Asia-Pacific region, have 

felt the need to ‘plurilateralize’ these bilateral obligations in order to increase the 

consistency of their trade [and investment] commitments on a regional level.223 

 

This push is set against a trend in the EU and the United States where deep and integrated trade 

and investment agreements have been discussed for over a decade.  

 

In the context of the EU, Deep and Comprehensive Trade Agreements (‘DCTA’) relate to mega-

regionals in the types of commitments pursued in new generation EU FTAs. DCTAs: 

 

[G]o beyond tariff liberalisation, specifically targeting “behind the border” measures, 

commonly referred to as non-tariff measures (NTMs). For example, EU DCFTAs address 

sanitary and phytosanitary (SPS) requirements and technical barriers to trade (TBT) but 

also market conditions for capital investment and services.224  

 

 
221 ibid.  
222 ibid.  
223 ibid.  
224 Marie-Luise Rau, ‘Conquering the EU market with new comprehensive trade agreements – Simulating DCFTAs 
between the EU and neighbour countries’ (Conference Paper, 2014) No.727-2016-50415.  
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Investment is a part of this approach, although this has proven to be a stumbling block to both 

the negotiation, signature and application of this new generation of EU FTAs.225  

 

In practice, the Commission has embraced the idea that there is no one-size-fits-all approach to 

investment agreements with third countries and that it “neither feasible nor desirable.”226 Further, 

the primary concern of the 2010 comprehensive European investment policy is that the interests 

of stakeholders and development partners should guide the EU as to the standards it uses in each 

negotiating context.227 In 2010, the changes made under Treaty of Lisbon  to the EU’s exclusive 

competence for FDI prompted the following:  

 

[t]he nature of the existing agreements of Member States with any given third country need 

to be taken into account. While BITs recently concluded by Member States have largely a 

similar structure and content, there are some variations. These might equally determine the 

objectives to be pursued in a specific negotiating context.228  

 

Finally, the Commission states that CETA (which was in negotiation in 2010) pursued a 

comprehensive trade approach and expanded this to include investment. The Commission may 

also pursue this approach when particular trading and investment partners request 

 
225 David Kleimann and Gesa Kübeck, ‘The signing, provisional application, and conclusion of trade and investment 
agreements in the EU: the case of CETA and Opinion 2/15’ (2018) 45 LIEI 1. The authors explore how Opinion 
2/15 and the functional failures the drafting of the relevant Treaty provisions have seriously constrained the ability 
of the Commission to operate to its fullest capacity in the negotiations of the new generation of EU comprehensive 
trade and investment agreements.  
226 Commission, ‘Towards…policy’ (no 209) pt. 3.  
227 ibid.  
228 ibid.  
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comprehensiveness in negotiations.229 The comprehensive approach to agreement negotiation has 

not materialised as the Commission has anticipated in light of the findings of the CJEU.230 

 

2.4 Controversy and the Rise of Arbitration  

 

The rise of arbitration is set against a virulent opposition to ISDS. Opponents argue that ISDS is 

biased towards large corporations, looking to obtain large sums of compensation at the expense 

of everyday citizens and taxpayers.231 Many cases have highlighted the controversial awards 

sought by investors. In 2011, Australia was the first country to enact plain packaging legislation 

on tobacco, forcing manufacturers to sell their products with health warnings and brown 

packaging. After failing to overturn the legislation in domestic courts, Philip Morris created a 

subsidiary to sue the Australian government with a 1993 Australia-Hong Kong BIT. The arbitral 

tribunal found that it lacked the jurisdiction to decide the claim, and Philip Morris was 

unsuccessful.232 However, Philip Morris sought the legislation overturned or to be financially 

compensated for the impact of the legislation “in the order of billions of Australian dollars.”233 

Another infamous case involves Swedish energy company Vattenfall suing Germany for their 

decision to phase out nuclear power after the Fukushima disaster of 2011.234 Under the Energy 

Charter Treaty, the company claimed that the phase-out and the permission granted for a coal 

 
229 ibid 3(a).  
230 See 2.6.1.4 below for Opinion 2/15  
231 Gus Van Harten and Pavel Malysheuski, ‘Who Has Benefited Financially from Investment Treaty Arbitration? 
Evaluation of the Size and Wealth of Claimants (2016) Osgoode Legal Studies Research Paper No. 14/2016 
232 Philip Morris Asia Limited v The Commonwealth of Australia, PCA Case No. 2012-12, Award on Jurisdiction 
and Admissibility (17 December 2015) 
233 Philip Morris Asia Limited v The Commonwealth of Australia, PCA Case No. 2012-12, Notice of Arbitration (21 
November 2011) 8.3. 
234 Vattenfall AB and others v Federal Republic of Germany, ICSID Case No. ARB/12/12. 
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power plant made their investment not viable. The case was settled, Vattenfall received €1.4 

billion and a pledge for the German government to lessen the environmental legislation.235 

 

2.4.1 Regulatory Chill 
 
 
Another concern of according stronger rights to investors and the threat of investment arbitration 

is that of “regulatory chill.” This phenomenon is described as “regulators might refrain from 

taking certain regulatory actions (e.g. environmental regulations) for fear of a legal challenge 

under Investor-State dispute mechanisms…”236 Foreign investors challenge regulations, 

particularly in the sensitive fields of environmental, labour, health and safety, which constrains 

the legislation and policy space of States.237 More recent evidence on regulatory chill seems to 

point to a more complex picture than cases having an attributable effect on regulatory activities 

of host states.238 There may be observable regulatory chill of environmental policy in those states 

with robust regulatory regimes and effective governments. Conversely, those states facing an 

increased caseload of ISDS cases and weaker regulatory environments tend to regulate more and 

have the effect of regulatory heating.239 

 

 
235 Nathalie Bernasconi-Osterwalder and Rhea Tamara Hoffman, ‘The German Nuclear Phase-Out Put to the Test in 
International Investment Arbitration? Background to the new dispute Vattenfall v. Germany (II)’ (IISD Briefing 
Note) (2012) 4.  
236 UNCTAD ‘Services, development and trade: The regulatory and institutional dimension’ (Note by UNCTAD 
Secretariat) (2014) TD/B/C.I/MEM.4/5 <https://unctad.org/meetings/en/SessionalDocuments/c1mem4d5_en.pdf> 
para 39. 
237 Satwik Shekhar, ‘’Regulatory Chill’: Taking Right to Regulate for a Spin’ (Working Paper Centre for WTO 
Studies) (2016) CWS/WP/200/27 
238 Tarald Laudel and Axel Berger, ‘Does investor-state dispute settlement lead to regulatory chill? Global evidence 
from environmental regulation’ (2019) 
<https://pdfs.semanticscholar.org/4afb/08a676d0c17058db629b4134c52d28bf6942.pdf> 
239 ibid 18. 
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The rise of arbitration was dramatic as there had been little in the development of the case law up 

until the 1990s.240 There are a few factors that had contributed to a dramatic rise in the number of 

cases. A vast number of investor-state arbitration provisions included in many BITs globally 

contributed.241 From an institutionalist perspective, another key factor contributing to the rise in 

arbitration is the institutions that govern the adjudication of international investment disputes.  

  

2.4.1 Institutions of Arbitration: ICSID and UNCITRAL 
 

2.4.1.1 ICSID 

 

ICSID is the leading international institution dedicated to international investment dispute 

settlement, having “administered the majority of all international investment cases…States have 

agreed on ICSID as a forum for investor-State dispute settlement in most international treaties 

and in numerous investment laws and contracts [emphasis added].”242 ICSID was set up as an 

independent dispute settlement institution supporting the World Bank’s objective of promoting 

international investment through the availability of ISDS for investors to use.243  

 

The Convention on the Settlement of Investment Disputes between States and Nationals of Other 

States of 18 March 1965244 was the culmination of a four-year effort in which Executive 

Directors of the International Bank for Reconstruction and Development (also part of the World 

 
240 Dolzer and Schreurer (no 21) I.1(f). 
241 ibid.  
242 ICSID, ‘About ICSID’ (2019)<https://icsid.worldbank.org/en/Pages/about/default.aspx> 
243 ibid. 
244 Convention on the Settlement of Investment Disputes Between States and Nationals of Other States (International 
Centre for the Settlement of Investment Disputes [ICSID]) (entered into force 14 October 1966) 575 UNTS 159. 
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Bank) in conjunction with legal experts.245 The Convention provides a procedural framework for 

conciliation and arbitration between ICSID Member States and investors that are nationals of 

other member states. The Convention provides a self-contained system that delocalises the 

dispute that can issue final and binding arbitration.246  

 

ICSID also has the capacity to administer certain proceedings between States and foreign 

nationals that are not covered by the jurisdiction of the ICSID Convention with the ICSID 

Additional Facility Rules247. Much of the Rules replicate the proceedings under the Convention 

but lack important features, particularly concerning recognition and enforcement of the award.248 

The Rules do provide for arbitration, conciliation and fact-finding service for those proceedings 

not covered by the Convention. The Centre can also administer arbitrations under other rules 

such as UNCITRAL Arbitration Rules, ad hoc Investor-State and State-to-State cases. 

Importantly, however, ICSID does not itself make procedural rulings or decide a dispute. That 

task falls to independent conciliation commissions and arbitral tribunals to resolve such issues.249 

 

Over time, ICSID has amended its Rules to address common criticisms of ISDS, such as 

transparency and lack of third-party involvement. In 2006, ICSID amended its Rules and 

Regulations to increase transparency. ICSID did this by requiring every ICSID legal decision to 

be published either in its entirety or as an excerpt. Arbitration Rule 48 was amended to require 

 
245 ICSID, ‘History of the ICSID Convention: Volume I’ (1970) 
<https://icsid.worldbank.org/en/Documents/resources/History%20of%20ICSID%20Convention%20-
%20VOLUME%20I.pdf> 
246 ICSID, ‘Process Overview’ (2019) <https://icsid.worldbank.org/en/Pages/process/Overview.aspx> 
247 ICSID Additional Facility Rules (entered into force 10 April, 2006) ICSID/11 April 2006 
<https://icsid.worldbank.org/en/Documents/icsiddocs/AFR_English-final.pdf>. 
248 ibid.  
249 ICSID, ‘Process’ (no 245)  
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the publishing of excerpts of the tribunal’s reasoning in cases where parties do not consent to the 

full publication of the award.250 There has also been an amendment to Rule 32251 , which permits 

the broadcast of hearings in cases where neither party objects.252 Another important innovation is 

that ICSID allows non-disputing parties to files amici submissions subject to criteria.253 

 

As it relates to the subject matter of this dissertation, CETA (and the EU-Vietnam FTA) are the 

first agreements to identify and specify the tenure and qualifications of arbitrators and create a 

more extensive review through a two-tier review.254 The tribunal is empowered in these 

agreements to review errors of law and fact which goes beyond article 52 of the ICSID 

Convention.255 In addition, the agreement envisions that arbitral proceedings to unfold under 

current arbitration rules and apply unless otherwise modified by the parties. These include ICSID 

Convention, ICSID Additional Facility Rules, UNCITRAL or other rules agreed by the 

parties.256 CETA represents a hybrid of new institutional elements, grafted onto the different sets 

of existing arbitral rules.”257 This hybrid is modifying obligations that are likely to affect third-

party states while maintaining the enforcement mechanisms found in ICSID Convention and 

Additional Facility Rules.258  

 
250 ICSID Arbitration Rules (April 2006) r 48(4). 
251 ibid r 32.  
252 IBA, ‘Consistency, efficiency, and transparency in investment treaty arbitration: A report by the IBA Arbitration 
Subcommittee on Investment Treaty Arbitration’ (November 2018) 
<https://uncitral.un.org/sites/uncitral.un.org/files/investment_treaty_report_2018_full.pdf> 57. 
253 ICSID Arbitration Rules (April 2006) r 37. 
254 Elsa Sardinha, ‘The New EU-Led Approach to Investor-State Arbitration: The Investment Tribunal System in the 
Comprehensive Economic Trade Agreement (CETA) and the EU-Vietnam Free Trade Agreement’ (2017) 32 ICSID 
Review 625. 
255 CETA art 8.28 (2). 
256 CETA art 8.23 (2). 
257 E Sardinha,‘The New EU-Led Approach to Investor-State Arbitration: The Investment Tribunal System in the 
Comprehensive Economic Trade Agreement (CETA) and the EU-Vietnam Free Trade Agreement’ (2017) 32 ICSID 
Rev 629. 
258 ibid.  
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CETA has also chosen ICSID and its Secretariat to provide a yet undetermined level of support 

by the CETA Joint Committee, setting out administrative and organisational matters relating to 

the functioning of the Appellate Tribunal.259 In relation to enforcing the final awards of the 

tribunal, the EU is not an ICSID Contracting State. In CETA, the EU has attempted to function 

as if it is by qualifying “[f]or greater certainty, if a claim is submitted pursuant [ICSID 

Convention, ICSID Additional Facility Rules, UNCITRAL or other agreed rules], a final award 

issued pursuant this section shall qualify” as an award under the ICSID Convention.260 

 

The EU is attempting to address key criticisms of current arbitration practice by innovating both 

the provisions and use of existing institutions like ICSID. This is not a perfect solution, and it has 

significant issues about enforceability with non-ICSID Member States of which the EU is 

included. It remains to be seen how the innovations made in CETA and other future EU 

investment dispute settlement provisions will work in practice. Some commentators remain 

optimistic that the changes made under CETA will result in better arbitration practice and 

 
259 Draft Decision of the CETA Joint Committee of setting out the administrative and organisational matters 
regarding the functioning of the Appellate Tribunal (2019) Annex COM(2019) 457 of 11 October 2019 to the 
Proposal for a Council Decision on the position to be taken on behalf of the European Union in the CETA Joint 
Committee established under the Comprehensive Economic and Trade Agreement (CETA) between Canada, of the 
one part, and the European Union and its Member States, of the other part as regards the adoption of a decision 
setting out the administrative and organisational matters regarding the functioning of the Appellate Tribunal, 
<https://eur-lex.europa.eu/resource.html?uri=cellar:d4636933-ec0f-11e9-9c4e-
01aa75ed71a1.0001.02/DOC_2&format=PDF>. 
260 CETA art 84.1(6),  
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enforceable awards.261 Others are less optimistic that the hybrid approach leaves much for the 

ICSID secretariat to do, especially when scaled up to a Multilateral ICS.262  

 

2.4.1.2 UNCITRAL 

 

UNCITRAL is a subsidiary of the United Nations General Assembly (‘UNGA’), and its mandate 

is to work towards the harmonisation and modernisation of international trade law.263 It was 

established in 1966 by the UNGA by the resolution 2205 (XXI) of 17 December 1966.264 

UNCITRAL pursues its mandate through the use of legislative and non-legislative instruments in 

areas of commercial law such as dispute resolution, international contract practice, transport, 

insolvency, e-commerce, international payments, secured transactions, procurement and sale of 

goods.265 UNCITRAL strives to be inclusive by negotiating these international instruments by 

member States, non-member States and invited intergovernmental and non-governmental 

organisations.266 

 

Concerning the subject matter of this dissertation, UNCITRAL is important for two reasons. 

Firstly, UNCITRAL Arbitration Rules as a possible choice of laws in new EU investment 

 
261  August Reinisch, ‘Will the EU’s Proposal Concerning an Investment Court System for CETA and TTIP Lead to 
an Enforceable Awards? –The Limits of Modifying the ICSID Convention and the Nature of Investment Arbitration’ 
(2016) 19 J Int’l Econ L 761.  
262 N. Jansen Calamita, ‘The Challenge of Establishing a Multilateral Investment Tribunal at ICSID’ (2017) 32 
ICSID Review 611 < https://cil.nus.edu.sg/wp-content/uploads/2018/01/5.-Calamita-The-Challenge-of-Establishing-
a-Multilateral-Invt-Tribl-at-ICSID.pdf> 761. 
263 UNGA, ‘Report of the Secretary-General’ (1966) UN Doc A/6396, paras 17-19.  
264 UNGA Res 2205 (XXI) Establishing – United Nations Commission on International Trade Law (17 December 
1966) <https://www.jus.uio.no/lm/uncitral.2205-xxi/doc.html> 
265 UNCITRAL, ‘A Guide to UNCITRAL: Basic Facts about the United Nations Commission on International Trade 
Law’ (2013) <https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/12-57491-guide-to-
uncitral-e.pdf> para 1.  
266 ibid.  
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agreements. UNCITRAL issued the Model International Commercial Arbitration Rules 

(‘UNCITRAL Arbitration Rules’) in 1976, and they are intended to be used in different countries 

with varying legal, social and economic systems.267 The UNCITRAL Arbitration Rules differ 

from ICSID rules as they are “not identified with any national or international arbitration 

organization.”268 In addition to the UNCITRAL Arbitration Rules, UNCITRAL promulgated the 

1985 Model Law on International Commercial Arbitration269 permits the submission to 

arbitration as ad hoc and with a general submission clause in a contract.270 

 

UNCITRAL has also undergone revisions to increase transparency. The 2013 adoption of 

UNCITRAL Transparency Rules271 is for treaty-based ISDS cases initiated under UNCITRAL 

Arbitration Rules after 1 April 2014. The Transparency Rules include provisions for public 

hearings, more arbitral documents be made public such as awards and disallows parties from 

withholding consent to open hearings.272 The power to decide the confidentiality of the hearing 

falls to arbitrators.273 The Mauritius Convention is a mechanism that allows States to consent to 

the application of the UNCITRAL Transparency Rules to treaties concluded before 1 April 2014. 

States can also withhold their consent for the application of the Transparency Rules by amending 

existing treaties. The Convention applies to Investor-State arbitrations pursuant to the relevant 

 
267 UNGA Res 31/98 (15 December 1976) Arbitration Rules of the United Nations Commission on International 
Trade Law (31st Session) UN Doc A/RES/31/98.  
268 Andrew P. Tuck, ‘Investor-State Arbitration Revisited: A critical Analysis of the Revisions and Proposed 
Reforms to the ICSID and UNCITRAL Arbitration Rules’ (2007) 13 L and B Rev of the Americas 885, 911. 
269 Model Law on International Commercial Arbitration 1985 (UNCITRAL) (entered into force 21 June 1985) UN 
Doc A/40/17, Annex 1. 
270 Tuck (no 267) 912. 
271 UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (entered into force 1 April 2014) 
UNGA Res 109, UN Doc A/68/462 
272 Lise Johnson and Nathalie Bernasconi-Osterwater, ‘New UNCITRAL Arbitration Rules on Transparency: 
Application, Content and Next Steps’ (August 2013) 
<http://ccsi.columbia.edu/files/2014/04/UNCITRAL_Rules_on_Transparency_commentary_FINAL.pdf>. 
273 ibid.  
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investment treaties on a mandatory basis and in the absence of a “relevant reservation” made by 

a party to the dispute. The Mauritius Convention is an example of an incremental opt-in 

approach to multilateral reform.274 

 

Secondly, UNCITRAL is the venue for negotiating a new Multilateral ICS in Working Group III 

(‘UNCITRAL WGIII’). UNCITRAL’s Work Programme assigns working Groups one topic. 

Typically, they meet twice a year and report to the Bureau of the Commission.275 In addition to 

member States of UNCITRAL, other UN Member States, intergovernmental and non-

governmental organisations with expertise in the topic area to attend as observers.276 

 

UNCITRAL WGIII has a broad mandate to reform ISDS was “requested to ensure that the 

deliberations, while benefiting from the widest possible breadth of expertise from all 

stakeholders, would be Government-led with high-level input from all Governments.”277 

UNCITRAL WGIII mandate is to be carried out in three phases. Phase I is dedicated to the 

identification and consideration of the concerns of ISDS. The concerns raised in Phase I were: 

consistency, coherence, predictability and the legal correctness of the decisions made by arbitral 

tribunals in ISDS cases.278 Phase II was for the evaluation of whether reform is desirable in light 

of the identified concerns. Phase II tended to focus on the issues of costs and duration of ISDS 

proceedings, inconsistency in the case law without a meaningful appeal mechanism and 

 
274  Anthea Roberts, ‘Incremental, Systemic and Paradigmatic Reform of Investor-State Arbitration’ (2018) 112 
American J of Int’l L 410, 424-425, 
275 UNCITRAL, ‘Guide to UNCITRAL’ (no 264) para 16.  
276 ibid para 13.  
277 UNGA, ‘Note by the Secretariat: Possible reform of investor-State dispute settlement (ISDS)’ (18 September 
2017) A/CN.9/WG.III/WP.142 <https://undocs.org/en/A/CN.9/WG.III/WP.142>para 3. 
278 UNGA, ‘Report of Working Group III (Investor-State Dispute Settlement Reform) on the work of its thirty-fifth 
session (New York, 23-27 April 2018) A/CN.9/935 <https://www.uncitral.org/pdf/english/commissionsessions/51st-
session/a-cn9-935_-_clean_submitted_ADVANCE_COPY.PDF>.  
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agreement on the concerns that the reform should address.279 Phase III is for the development of 

any relevant solutions if and when reform is deemed appropriate. Phases I and II have been 

completed at the time of writing, and Phase III is ongoing.  

 

The European Commission represents the EU throughout the negotiations under the auspices of 

UNCITRAL WGIII. This is to be done in accordance with the “principles of sincere cooperation, 

and of unity of external representation as laid down in the Treaties, the EU and the Member 

States of the EU participating in the negotiations shall fully coordinate positions and act 

accordingly throughout the negotiations.”280 In the event of a vote, Member States which are 

members of UNCITRAL shall exercise their voting rights in accordance with previously agreed 

EU positions.281 As for the substance of the negotiations, the Council of the European Union has 

permitted the Commission to push for the EU to become a party under the jurisdiction of the 

Convention relating to the Multilateral ICS. Similarly, the Council feels that the Convention 

should be drafted to allow for the EU’s effective use of the Multilateral ICS.282 

 

2.5 International Investment and the European Union 

2.5.1 Legal basis for the EU to act 
2.5.1.2 Treaties 

 

 
279 UNGA, ‘Remarks of the Chair of Working Group III at the 52nd Session of UNCITRAL (16 July 2019) 
<https://uncitral.un.org/sites/uncitral.un.org/files/remarks_from_wg_iii_chair_at_the_52nd_session_of_uncitral.pdf
>.  
280 Council Negotiating Directives 12981/17 ADD 1 DCL 1 of 20 March 2018 for a Convention establishing a 
multilateral court for the settlement of investment disputes, <http://data.consilium.europa.eu/doc/document/ST-
12981-2017-ADD-1-DCL-1/en/pdf> para 1.  
281 ibid para 4. 
282 ibid para 6. 
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The Commission was empowered to act in relation to FDI with the changes made under the 

TOL, which resulted in MSs losing their competence to regulate international investments and 

enter into IIAs with third countries. The legal basis on which the EU can act in relation to FDI as 

part of the EU’s Common Commercial Policy (‘CCP’) is provided in Article 207 TFEU. The 

scope of the CCP covers many aspects relating to the trade in goods and services, commercial 

aspects of intellectual property, and FDI.283 The EU is exclusively competent with respect to the 

CCP pursuant to Article 3(1)(e), which includes the possibility to negotiate and conclude 

international agreements that cover FDI.  

2.5.1.3 Achmea 284 

 

The case involves the Dutch Insurer Achmea B.V. and the Republic of Slovakia. The dispute 

arose when Slovakia partially reversed previous measures to liberalise its health insurance 

market. This resulted in a prohibition on Achmea distributing profits generated from its activities 

in Slovakia. In 2008, Achmea brought proceedings against Slovakia under an intra-EU BIT, 

arguing that there had been a violation of substantive treaty obligations caused by the 

prohibition. The ad hoc tribunal was conducted under UNCITRAL rule had found for Achmea 

and ordered Slovakia to pay damages of nearly €22 million.285 

 

The Court concluded that the autonomy of EU law286 in the form of the Treaties supported by its 

primacy of the laws of MSs and through directly effective provisions that apply to MS and their 

 
283 Siegfried Fina and Gabriel M. Lentner, ‘The Scope if the EU’s Investment Competence after Lisbon’ (2016) 14 
Santa Clara J Int’l L 419, 423. 
284 Case C-284/16 Slovak Republic v Achmea BV [2018] ECLI:EU:C:2018:158. 
285 Achmea B.V. v. Slovak Republic, PCA Case No. 2008-13, Final Award, (7 December 2012). 
286 ibid TFEU art 344. 
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nationals. EU law, therefore, operates as a network of principles, rules and mutually independent 

legal relationship that binds EU and MSs.287 This interdependence is part of the law in force in 

every MS and from the international agreement between MSs and supported the courts of the 

MSs. The preliminary reference procedure established by Article 267 TFEU binds the courts 

together. The next issue for the Court was whether an arbitral tribunal as part of an intra-EU BIT 

would disrupt the autonomy of the EU, particularly should the arbitral tribunal be liable to 

interpret or apply EU law.288 The Court referred to the dual nature of EU law and found that 

tribunals arising from intra-EU BITs are likely to interpret or apply provisions concerning the 

fundamental freedoms, particularly the freedom of establishment and free movement of 

capital.289 

 

The Court then determined whether the tribunal in question could in the interpretation or 

application of EU law have the capacity to defer to the CJEU through the preliminary reference 

procedure. Because this tribunal could not, the Court determined that such a tribunal could not be 

considered as a joint MS Court.290 Ultimately, the Court concluded that ISDS provision included 

intra-EU BITs are incompatible with EU Law. This had the effect of stepping up the urgency to 

terminate all intra-EU BITs terminated. Despite a strong, well-reasoned outcome, progress has 

been slow.291 

 

 
287 ibid [33]. 
288 ibid [39]. 
289 ibid [42]. 
290 ibid [48]. 
291 See Chrispas Nyombi and Tom Mortimer, ‘The turf was between the European Commission and intra-EU BITs: 
Is an end in sight?’ (2018) 21 Int.ALR 66. The authors provide deeper analysis of the Commission’s challenges in 
ending intra-EU BITs before and after.  
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2.5.1.4  Opinion 2/15 

 

Opinion 2/15292 is important because the CJEU sets out the precise definition of the EU’s 

exclusive competence in relation to concluding international agreements. The Court was asked to 

determine whether the content EU-Singapore FTA (‘EUSFTA’) was wholly within the exclusive 

competence of the EU. If so, it would make it an ‘EU-only’ agreement, and its conclusion of 

negotiations would be mandatory. If, on the other hand, there were provisions that were a MS 

competence, the EU could not unilaterally conclude the negotiations. A ‘mixed agreement’ 

would mean that MSs would have to act as Contracting Parties to EUSFTA.  

 

2.5.1.5 Opinion 1/17 

 
The Court was asked to determine the compatibility of the ISDS provisions envisioned in CETA 

with the Treaties. The crux of the Court’s opinion was related to the autonomy of EU law.293 The 

Court reference Achmea throughout, stating that:  

 

[a]n international agreement providing for the establishment of a court responsible for the 

interpretation of its provisions and whose decisions are binding on the institutions, 

including the Court of Justice, is not in principle incompatible with EU law, provided 

that the autonomy of the EU and its legal order is respected.294 

 

 
292 C-2/15 Opinion pursuant to Article 218(11) TFEU [2017] ECLI:EU:C:2017:376.  
293 Opinion 1/17 [2019] ECLI:EU:C:2019:341 [106]-[161].  
294 Achmea (no 284) [57]. 
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Autonomy of EU law in relation to the CETA Tribunal could be breached in instances where the 

Tribunal was to interpret and apply EU rules, not in CETA or issue awards that would block the 

EU institutions in accordance with the EU constitutional framework. The Court was satisfied that 

this would not be the case with the envisioned CETA Tribunal.  

 

Opinion 1/17 goes far beyond itself to the extent that the Court confirmed that given the right 

limits on jurisdiction and scope, a court that exists outside of the EU legal order could be 

compatible with the Treaties. To this end, AG Bot argues: “what is at issue here is the definition 

of a model which is consistent with the structural principles of the EU legal order and which, at 

the same time, may be applied in all commercial agreements between the European Union and 

third States.”295 The Court is aware that a Multilateral ICS is likely to flow from the CETA 

Tribunal and eventually replace bilateral ICSs.296 

 

The Court appears to engage with the discussion of the EU’s constitutive principles to the extent 

that they inform the Court’s assessment of the compatibility of CETA’s ICS and emphasising the 

domain of ICS is that of international law. If the Multilateral ICS goes forward, there is the 

possibility that the internal constitutional fabric of the EU is replicated globally whilst leaving 

the interpretation of EU law up to the CJEU. This is an interesting approach in which the Court 

has protected its turf and empowered the constitutive principles to become part of the applicable 

law in investment disputes under ICS.  

 

 
295 Opinion 1/17 [2019] ECLI:EU:C:2019:72, Opinion AG Bot [86]  
296 Opinion 1/17 (Full Court)  [108] 
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2.7 Conclusion  

This chapter outlined key concepts like investment and investors pointed to a different EU 

approach to determining who and what is covered by EU Investment Agreements. It connected 

investment arbitration institutions such as ICSID and UNCITRAL, key institutions involved in 

ISDS and ICS. The chapter set out the European Union’s role in investment law and policy, 

particularly in relation to ISDS reform and the ICS, the dissertation topic. I looked at the EU’s 

legal basis to act on such matters, a selection of important and relevant case law and how this 

shapes the EU’s approach. 

 

The chapter identified the core components of ISDS and how the EU approaches investment 

protection. These components will be used in this thesis to illustrate the nature of the reform that 

is proposed as ICS at the bilateral and multilateral levels in Chapter 4 and 5. The next chapter 

outlines the theoretical framework for this thesis: normative ethics of the EU.  
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Chapter 3: Analytical Framework – Normative Power Europe 

3.0 Introduction  

This chapter discusses the theoretical framework that I will use to analyse the Investment Court 

System, Normative Power Europe (‘NPE’).  I focus on Ian Manners’ work to unpack NPE and 

normative ethics of the EU (Section 3.1) to explore the theoretical framework for my research 

project. Section 3.2 addresses NPE and its application to the action of the EU as traditional NPE 

pays little regard to the economic power of the EU in its projection of norms globally. Section 

3.2.3 borrows from Normative Trade Power Europe literature because trade has always been at 

the centre of the European project, and therefore external economic policies have been explored 

at a greater depth than investment.  

 

Section 3.4 engages in critical reflection of the methodology and methods used for this research 

project. Given the current gap in the NPE literature on investment policy generally and ICS 

specifically, this research project uses discourse analysis of the speeches, documents and policy 

papers of the EU to evaluate the extent to which EU is a normative actor. Section 3.4.2 sets out 

some of the assumptions that NPE and normative ethics hold and how these blind spots impact 

research outcomes. Economic interests and normative action necessarily overlap in this research 

project as investment is an economic activity that cannot be pursued devoid of interests (Section 

3.4.3). This is made apparent when NPE and normative ethics are applied to EU trade and 

investment external action. Finally, the chapter concludes with a discussion about matching 

research methods with the research topic in Section 3.4.4.   
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3.1 Understanding Normative Power Europe 

François Duchêne’s work is often cited as the beginnings of the constructivist school of Europe’s 

international role. In his relatively short contribution, Duchêne describes how Western Europe, 

facing nuclear threats and the Cold War to the East, will respond in a new and different way.  

Duchêne states that “the one thing Europe cannot be is a major military power.”297 The Common 

Market has its own magnetism in which Western Europe could exert influence in spheres of 

trade.298 By contrast, Duchêne saw Europe’s international role as a civilian power in which 

cooperation between rich trading countries has resulted in administrative strength not reinforced 

by the military.299 Western Europe can contribute within international organisations its 

experience in subnational, national and supranational cooperation, which will fill the vacuum 

created in the absence of any substantial military power.  

 

In his seminal article, Manners builds on and attempts to move the academic debate about the 

nature of Europe’s power beyond traditional conceptions within the Westphalian state-centric 

view. To do this, Manners argues that we can better understand the international role of the EU 

by conceptualising its power through the “ideational impact of the EU’s international 

identity/role as representing normative power.”300 This normative focus allows the debate to 

focus less on the state-like appearance of the EU. It permits the observation of the choices made 

about the EU's identity on the international scene.301  

 

 
297 François Duchêne, ‘Europe’s Role in World Peace’ in Richard Mayne (ed) Europe Tomorrow: Sixteen 
Europeans Look Ahead (Fontana/Collin 1972) 32-47, 37. 
298 ibid 38. 
299 ibid 47. 
300 Ian Manners, ‘Normative…Terms’ (no 2) 238. 
301 ibid 239. 
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3.1.1 Norms and NPE 
 

Fundamental to Europe’s normative power is its ability to diffuse its norms on an international 

scale.302 This is to say that normative power is less concerned with whether the EU is a civilian 

or military power but rather the extent to which the EU can “shape conceptions of ‘normal’ in 

international purposes.”303 Manners points out that the EU’s “normative difference comes from 

its unique historical context, hybrid polity and political-legal constitution.”304  

 

Critically important to Manners’ NPE is that normative power is exercised without force and an 

instrumental purpose.305 The normative basis of the EU has been accumulated through various 

declarations, treaties, policies, criteria and conditions, which come to represent five core norms. 

Firstly, peace is central to the normative basis of the EU. References to peace are found 

throughout the Preamble European Coal and Steel Treaty and the subsequent Treaty of the 

European Community.306 Secondly, Manners argues that liberty is another core European norm. 

References to freedom can be found throughout the Preamble and Article 6 of the TEU.307 The 

third, fourth and fifth core norms that Manners identifies are democracy, the rule of law and 

respect for human rights. This “trinity” is embodied in Chapter 1 of Title V TEU and Article 205 

 
302 ibid 244. 
303 ibid 240.  
304 ibid 240. 
305 ibid 242. 
306 There are multiple references to peace throughout including, “Considering that world peace can be safeguarded 
by only the creative efforts commensurate with the dangers that threaten it”; “convinced that the contribution which 
an organised and vital Europe can make to civilisation is indispensable to the maintenance of peaceful relations”; 
and “anxious to help, by expanding their basic production, to raise the standard of living and further the works of 
peace”, Treaty Establishing the European Coal and Steel Community (drafted 18 April, 1951) Draft English Text, 
Preamble available at http://aei.pitt.edu/37145/1/ECSC_Treaty_1951.pdf  
307 For example, “Drawing inspiration from the cultural, religious and humanist inheritance of Europe, from which 
have developed the universal values of inviolable and inalienable rights of the human person, freedom, democracy, 
equality and the rule of law” [emphasis added]; “confirming their attachment to the principles of liberty, democracy 
and respect for human rights and fundamental freedoms and the rule of law,” and reference to Article 6 which states, 
“1. The Union recognises the rights, freedoms and principles set out in Charter of Fundamental rights of the 
European Union…which shall have the same legal value as the Treaties…” see TFEU 
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TFEU which compels the EU to be guided by principles and pursue objectives laid down by the 

Treaties in its external actions.  

 

Additionally, there are additional minor norms, particularly “within the constitution and practice 

of the EU, although these are far more contested.”308 These norms have grown as the EU has 

become more complex and far-reaching in its aspirations. Manners argues that social solidarity 

developed as a response to the liberalisation that accompanied the creation of the Single Market 

through the Single European Act and the establishment of the Monetary Union. The development 

of the anti-discrimination norm was a response to the persecution of minorities and racism that 

became a politically relevant issue in the 1990s.309  

 

Manners identifies sustainable development as a third minor norm.310 This is enshrined in the 

Amsterdam Treaty, which amended the TEU to include sustainable development as an objective 

of economic activity in the European Union.311 Sustainable development became a guiding 

principle of European integration process through its codification.312 Manners' fourth minor 

norm is good governance that manifests in two elements.313 Firstly, it encompasses participation 

in civil society. Secondly, good governance involves the strengthening of multilateral 

cooperation.314 

 
308 Manners, ‘Normative…Terms’ (no 2) 242. 
309 See also for more developed history of anti-discrimination: Europe Parliament, ‘European Union Anti-
Discrimination Policy: From Equal Opportunities Between Women and Men to Combating Racism’ (1997) 
Directorate-General for Research Working Document, available at 
<http://www.europarl.europa.eu/workingpapers/libe/102/text1_en.htm> 
310 Manners, ‘Normative…Terms’ (no 2) 242. 
311 Susan Baker, ‘Sustainable development as symbolic commitment: Declaratory politics and the seductive appeal 
of ecological modernization in the European Union’ (2007) 16 Environmental Politics 297, 304. 
312 ibid.  
313 Manners, ‘Normative…Terms’ (no 2) 242. 
314 ibid.  
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Taken together, Manners argues that these norms allow the EU to present itself as something 

more than an economic, governmental form involved in the “management of global 

economics.”315 For our purposes, the most relevant modes of diffusion of norms include 

contagion, informational diffusion and procedural diffusion. This diffusion occurs in the absence 

of physical force, which leads Manners to argue that the most important thing about the 

European Union is what it is rather than what it does or what it says.316 

 

The EU’s power is related to its norms in two ways.  Firstly, NPE sees the EU as a unit (with 

capabilities and characteristics) based on norms.  Secondly, normative power can be understood 

as the power exercised by the unit vis-à-vis the outside world.317 The latter way is central to 

Manners’ understanding of the exercise of power as the ability to shape conceptions of normal in 

international relations.318 This conceptualisation is fruitful for this project as it looks at the EU’s 

outward projections for the reform of ISDS under UNCITRAL and its ability to shape the 

outcome of those negotiations.   

 

For other authors, norms can be problematic as they are not neutral concepts. Sjursen points out 

that many foreign policy goals are described in normative terms. However, it becomes difficult 

to determine whether normative claims are self-interest or an expression of European 

imperialism? Sjursen argues that the norms cannot justify foreign policy alone. It is the type of 

 
315 ibid 244. 
316 Ian Manners, ‘Normative Power Europe reconsidered: beyond the cross roads’ (2006) 13 JEPP 184 
317 Henrik Larsen, ‘The EU as a Normative Power and the Research on External Perceptions: The Missing Link’ 
(2014) 52 JCMS 896, 898 
318 ibid 898.  
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norms that helps identify a normative power.319 Norms cannot be taken as a ‘force for good’ if 

the conception of good is only a reflection of a particular European vision of good.320  

 

3.1.2 Normative Ethics within NPE 
 

Building on his own work, Manners proposes that it is important to look beyond the content of 

the norms that the EU promotes. Instead, look at the way in which the EU promotes those 

norms.321 Manners’ tripartite analysis looks that how the EU “promotes such substantive 

principles by virtue of the principles’ living by example’; by duty of its actions in ‘being 

reasonable’; and by consequence of its impact in ‘doing the least harm.’”322 In this way, we can 

better understand and judge how the EU exercises its normative power in and beyond its borders.  

 

The first element of the Manners’ analysis focuses on how constitutive principles of the EU are 

“promoted as aims and objectives” in world politics.323 Virtue ethics within the context of 

normative power of the EU is therefore concerned with the moral character that guides the EU in 

their pursuit of external action.324 Virtue ethics is most clearly represented by the EU’ living by 

example’ those virtues that the EU deems most important. 

 

 
319 Helene Sjursen, ‘The EU as a ‘normative’ power: how can this be?’ (2006) 13 JEPP 235, 242 as construed by 
Chris J. Bickerton, ‘Legitimacy Through Norms: The Political Limits to Europe’s Normative Power’ in Richard G. 
Whitman (ed) Normative Power Europe: Empirical and Theoretical Perspectives (eBook edn, Palgrave Macmillan) 
30.  
320 Lisbeth Aggestam, ‘Introduction: Ethical Power Europe?’ (2008) 84 Int’l Affairs 1, 6. 
321 Ian Manners, ‘The Normative Ethics of the European Union’ (2008) Int’l Affairs 45. 
322 ibid.  
323 ibid 55. 
324 ibid 56. 



 

 86 

The deontological ethics branch concerns “how the EU promotes its constitutive principles as 

actions and policies in world politics.”325 The deontological position holds that the goodness of 

an action is inherent to the action and independent of its consequences.326 The right choice 

conforms with a (moral) norm, and that making the choice that is in pursuit of the norm is more 

important than taking the decisions that might result in the greatest good.327 In the context of 

normative power, deontological ethics emphasise the “rationalization of duties and rules which 

guide the EU in its external actions.”328 This form of ethics stresses the importance of the means 

through which actions are motivated and practice.329  

 

Deontological ethics is most clearly evidenced in the rule-governed behaviour of the EU, where 

domestic and international law is crucial within the bounds of the acquis communautaire.330 

Manners argues that the EU’s normative ethics should be based on ‘being reasonable’ in world 

politics by encouraging engagement and dialogue in third country interactions.331 For example, 

Manners argues that engagement is achieved through consistent patterns of communication and 

points to the Generalised System of Preferences Plus arrangements (‘GSP +’) as one such 

example.332 The GSP+ additional tariff preferences are made with particular developing 

countries committed to implementing human rights and good governance conventions.333 On the 

 
325 ibid 57. 
326 Roger A McCain, ‘Deontology, Consequentialism, and Rationality’ (1991) 49 Rev of Social Economy 168, 179-
180. 
327 Larry Alexander and Michael Moore, ‘Deontological Ethics’ in Edward N Zalta (ed) Stanford Encyclopedia of 
Philosophy (Winter 2016 Edition) available at https://plato.stanford.edu/entries/ethics-deontological/  
328 Manners, ‘Normative Ethics of the EU’ (no 320) 57. 
329 ibid. 
330 Anja Dalgaard-Nielsen, ‘Looking to Europe: American perceptions of the Old World’ (2004) 39 Cooperation and 
Conflict 71. 
331 Manners, ‘Normative Ethics of the EU’ (no 320) 58. 
332 ibid.  
333 Lorand Bartels, ‘The WTO Legality of the EU’s GSP+ Arrangement’ (2007) 10 J Int’l Econ L 869. 
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other hand, dialogue involves a “two-way deliberation and discussion as part of reasoning the 

merits of external actions.”334 

 

The last part of the normative ethics framework is that of consequentialist ethics. It involves 

assessing the impact of actions and a requirement to do the least harm.335 In other words, this 

approach is not interested in the motivations of an action (such as virtue and deontological ethics 

are), but rather it deems an action ethical by analysing its implications for others.336 

Consequentialist ethics emphasise the implications of the EU’s conduct and that the EU should 

act reflexively, foster the virtues of local ownership and positive conditionality.337 The use of 

normative ethics does not dispel the implicit universalism of its ethics. Instead, it is a tool for the 

EU to confront the possibility that actions may lead to unintended outcomes should a policy fail, 

not allow the EU to live by example, be reasonable and do the least harm.    

 

3.2  Economic Perspectives on NPE 

The following section critically engages with NPE by exploring what other authors have said to 

develop NPE further into the economic realm.  The authors are concerned with the relationship 

between interests and the norms the EU promotes. For some, the reductionist approach to 

viewing norms and interests does not negate whether the EU can consistently act with its liberal 

values and strategically benefit the EU.  Other authors highlight the blind spot of NPE: that the 

EU is an economic and market power first and foremost.  Economic and market values do not 

negate NPE either. It is an important dimension of the EU and failure to address those 

 
334 Manners, ‘Normative Ethics’ (no 320) 58 
335 ibid 58.  
336 ibid.  
337 ibid 59.  
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dimensions misses the opportunity to include huge swaths of EU external action within the 

theory of NPE. 

 

3.2.1 Norms/Interests Dualism  
 
Rosamond argues that interest-based motivations do not negate normative actions and that the 

norms versus interests dualism collapses all the time.338 A second point Rosamond makes is that 

the constitutive principles of NPE are liberal but more often point to economic liberalism. 

Rosamond goes on to say:  

 

(a) the EU is significant (though not necessarily exclusively) constituted by economic 

liberalism, (b) that this identity as a liberal market order is a significant determinant of 

the EU’s external policy and (c) that a significant portion of the EU’s normative influence 

in politics consists of propagation of economic liberal norms.339 

 
The distinction between normative and strategic (interest-driven) power is problematic. Even the 

“ethical adjudication of whether the EU acts in accordance with its supposed liberal principles… 

can also be done with potentially different results.”340 Traditional NPE assumes that there is a 

single understanding of liberalism that is tied to civic cosmopolitanism. However, a deeper 

understanding through the application of normative ethics341 can reveal different varieties of 

liberalism that are constitutive of the EU and may result in contradictory modes of external 

 
338 Ben Rosamond, ‘Three ways of Speaking Europe to the World: Markets, Peace, Cosmopolitan Duty and the EU’s 
Normative Power’ (2014) 16 British J Pol Int’l Relations 133.  
339 ibid 134.  
340 ibid.  
341 See Chapter 4 for in-depth discussion of Manners’ theory of Normative Ethics of the EU 
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behaviour.342 Rosamond argues economic liberalism is absent from Manners substantive 

normative principles, which is surprising given that they are enshrined in the Treaties and the 

acquis communautaire of the EU.343  

 

Martin-Mazé also argues that NPE’s use of social constructivism perpetuates the norms versus 

interests dualism.344 This dualism detracts from seeing how normative power works in practice 

as it tends to overvalue norms being pursued in the name of the EU and suppress empirical 

questions.345 The tension that arises from the norms versus interest and tends to unsettle the 

Manners’ normative power thesis.346 Diez points to the studies that have concluded that the EU’s 

support of a ‘deep trade’ global norms is strongest when exporting EU norms to minimise 

trading disadvantages for European business.347 The normative power thesis would suggest that 

the EU projects these norms globally. However, in reality, these norms are applied differently to 

third countries depending on the interests that may be adversely affected by the total enforcement 

of such European norms.  

 

3.2.2 Market Power Europe  
 
Building on NPE, Chad Damro writes a decade later after Manners, that: 

  

 
342 Rosamond (no 337) 134. 
343 For example, the EU has exclusive competence for competition rules for the internal market and founded on the 
premise of a customs union pursuant of Article 3(1)(a),(b) TFEU; see Owen Parker and Ben Rosamond, ‘Normative 
Power Europe meets economic liberalism: Complicating cosmopolitanism inside/outside the EU’ (2013) 48 
Cooperation and Conflict 229 for more detail on the centrality of market measures enshrined in law but absent in 
NPE literature.  
344 Médéric Martin-Mazé, ‘Unpacking Interests in Normative Power Europe’ (2015) 53 JCMS 1285. 
345 ibid.  
346 Thomas Diez, ‘Normative power as hegemony’ (2013) 48 Cooperation and Conflict 194. 
347 ibid 197. 
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[t]he EU need not necessarily be preconceived – at least not for analytical purposes – as a 

particular or different normative identity in order to understand it as a power. Rather, 

because the EU is, at its core, a market, it may be best to conceptualise the EU as a 

market power Europe (MPE).348 

 

MPE is intended to move beyond merely a neo-liberal and capitalist description to include the 

uniquely European use of market intervention and social regulation.349 The EU’s identity is 

fundamentally tied to its experience in market integration and the EU’s experience at 

externalising economic and social market policies and regulation.350 In this way, the EU shapes 

international affairs through its market power.  

 

This approach does not refute that the EU is already an actor within the international system. 

MPE places a particular focus on market policies as part of foreign policy as it is one area that 

the EU has been successful at shaping the international system. However, it remains 

undertheorised as a form of foreign policy such as security and defence policy.351 Unlike NPE, 

MPE holds an alternative basis for power beyond the core and minor norms.352 That basis is 

market integration. This is evident from the Preamble of the Treaty Establishing the European 

Coal and Steel Community,353 to Europe’s common external tariff and the introduction of the 

CPP.   

 

 
348 Chad Damro, ‘Market power Europe’ (2012) 19 JEPP 682, 682-3. 
349 ibid 683. 
350 ibid.  
351 ibid.  
352 ibid 685. 
353 Treaty establishing the European Coal and Steel Community (signed 18 April 1951). 
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Since developing MPE, Damro later suggests that the EU has gone further in its externalisation 

of trade practices by promoting non-trade objectives through new types of regulation.354 This is 

particularly true of the latest types of regulation that seek to encompass the activity of private 

actors.355 The inclusion of non-trade objectives such as environmental protection, higher labour 

standards, human rights protections and others in trade policies are the stick and EU market 

access becomes the carrot for third countries. These non-trade objectives contribute to the 

understanding of the EU as a conflicted trade power.356  

 

There is the risk of inconsistency between and among trade and non-trade objectives.357 From a 

legal perspective, inconsistency of this type is less of a problem as legal scholars are not 

particularly concerned with analysing the EU as a power and how it acts like one. Instead, the 

legal analysis focuses on the “codification of and interpretation of law as ways to avoid or 

overcome the practical problem of inconsistency.”358 For example, we may look to the general 

objectives as laid out by the Treaties and other specific objectives rooted in policy to see areas of 

potential inconsistency. Nevertheless, there is a significant margin of appreciation given to the 

EU's institutions to pursue the objectives of the CCP as per articles 3(5) and 21 TEU359 have 

precise mandatory requirements of the EU to pursue non-trade objectives.360 Institutional 

 
354 Chad Damro, ‘Market Power Europe and new EU trade policies’ in Jan Wouters, Axel Marx, Dylan Gereats and 
Bregt Natens (eds) Global Governance through Trade: EU Policies and Approaches (EE 2015) 19-47, 26. 
355 ibid.  
356 Sophie Meunier and Kalypso Nicolaidis, ‘The European Union as a Conflicted Trade Power’ (2006) 13 JEPP 
906. 
357 Damro, ‘Market…policies’ (no 351) 28. 
358 ibid.  
359 Consolidated Version of the Treaty on European Union [2008] OJ C115/13 
360 Angelos Dimopoulos, ‘The Effects of the Lisbon Treaty on the Principles and Objectives of the Common 
Commercial Policy’ (2010) 15 European Foreign Affairs Rev 153. 
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discretion may take different forms at different times, which suggests that the level of 

consistency is contingent on political will,361 making doctrinal legal analysis less clear.  

 

3.2.3 Learning from Normative Trade Power Europe  
 

Since its inception, the relationship between normative power and the EU’s exclusive 

competency for trade provides this research project with a helpful hypothesis to explain the role 

of economic interests in the EU’s investment policy.  The hypothesis in question concerns the 

relationship between the internal market and external trade policies. Cremona has called external 

economic policy the ‘external dimension of the core of the Single Market.’362 Cremona argues 

that there is a sense that the needs for outward expression of the objectives of the internal market 

are increasingly attuned to terms like international competitiveness and accessing third country 

markets.363 

 

Building on Cremona’s work, de Ville argues that the relationship between the EU’s internal 

market policies and its trade policies are in a dialectic relationship.364 On environmental green 

leadership, de Ville believes that the EU has long passed its peak as global competitiveness and 

resistance to bold environmental policies (like a carbon border tax) have dominated the policy 

agenda.365  The EU has been far more successful with “negative integration” multilaterally by 

exporting “market-making rules” rather than social and environmental issues (“market-

 
361 Damro, ‘Market…policies’ (no 353) 28. 
362 Marise Cremona, ‘The External Dimension of the Single Market: Building (on) the Foundations’ in Catherine 
Barnard and J Scott (eds) The Law of the Single European Market: Unpacking the Premises (Hart Publishing 2002).  
363 ibid.  
364Ferdi de Ville, ‘EU Trade Policy as the Continuation of Internal Market Policy by Other Means’ in Tamara 
Takacs, Andrea Ott and Angelos Dimopoulos, Linking trade and non-commercial interests: the EU as a global role 
model?  (CLEER Working Papers 2013/04) 93, 95.  
365 ibid 98. 
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correcting” and positive integration).366  The relative success of negative integration is 

influenced by internal market competences, objectives and instruments. Conversely, the lack of 

internal social competence and policies explain, in part, the EU’s meagre performance on social 

and environmental issues at the WTO.367 De Ville concludes:  

[n]ormatively, it can be deplored that ‘competitiveness’ has become so dominant in the 

internal market-external trade relationship.  This may be partly because trade policy is 

insufficiently seen in contemporary political practice as being an external instrument of 

internal market policies. With this I mean two things. First, the trade policy-system has 

managed to guard its relative autonomy in the European Union’s policy-making structure. 

It owes this to the fact that it was the first exclusive supranational policy-domain, and 

today it only shares this stage with competition policy. Hierarchically, it is as such 

privileged both within the European Commission as in the multi-level governance system 

that the EU itself is.368  

The EU can be more assertive in its position to trade and non-commercial interests. There is 

“nothing wrong or egotistic with putting trade policy at the service of non-commercial, domestic 

preferences, as long as this is done in a non-discriminatory way.”369 

 

De Ville’s argument is helpful in thinking about how the EU creates the norms it exports when 

dealing with commercial issues. Much of the NPE literature focuses on human rights and other 

social issues.  However, de Ville’s argument about externalising internal market experience and 

 
366 De Ville uses the example of the EU’s position at the Doha, Uruguay and Singapore Rounds at the WTO in 
which the EU was the first to drop labour and then environmental (market-correcting) issues and remained a strong 
supporter of market-making issues like investment, competition, government procurement and trade facilitation; ibid 
99-100. 
367 ibid 100.  
368 ibid.  
369 ibid 101.  
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that the degree of externalisation depends on the degree to which the EU has experience and 

competence is helpful for this research project. Trade and investment are different in many ways:  

1. The exclusive competence for FDI is dwarfed next to that of trade.  

2. The EU’s competence for investment has been curtailed by the Court and pushback from 

MSs.  

3. The Commission is pushing for both market-making and market-correcting objectives in 

ICS.  

The incompleteness and newness of the EU’s competence for FDI and shared competence for 

ISDS suggest that it will fail to project social and economic objectives in ICS.  This research 

project aims to identify those interests and objectives within the preliminary speeches, 

documents, and texts.  

 

This section addressed the economic and market variants of NPE, which is particularly important 

to this dissertation as it deals with economic concerns of ISDS reform and FDI. These authors 

argue that the norms and interests dichotomy does not help analyse the EU’s economic external 

action. It would be unlikely for the EU to act in this field without expecting some (economic) 

benefit in return or making the global economic landscape more conducive to European 

economic activities. Abandoning the norms/interest dualism whilst retaining a normative 

evaluation by applying a normative ethics analysis is the best methodological approach for this 

topic.  
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3.4 Critical Reflection on Methodology and Methods  

The nature of the research undertaken for this project is normative. Regarding the realm of 

International Relations, this means that theorists are “called upon to decide what, given the 

specific situation, would be the right thing to do.”370 The moral dimension of normative 

questions in IR is to choose the means to the desired ends legitimately.371 This research project 

concurs with this proposition because it takes the EU proposals at face value. It is an analysis of 

what the EU proposes and (eventually) enacts as a culmination of decisions about the right thing 

to do to improve ISDS through the creation and establishment of ICS. This project evaluates the 

EU’s narrative about ISDS reform looking for coherence, consistency and connection with the 

norms and values the EU says it holds to be the most important.  A discussion of interests and 

assumptions inherent in an NPE analytical approach is addressed in the following sections. This 

project supports many of the main features of Manners’ NPE hypothesis but remains critical 

about the closeness of interests and norms promotion in the EU’s external economic policy.   

3.4.1 Research Design and Methodology of NPE  
 

One of the principal concerns of NPE as a research design is that it is a causal method for 

explaining “how principles can lead to actions; how actions have an impact; and how any such 

impact might change the principles.”372 In ICS, the research design must attend to the principles 

as defined in the speeches, documents and other material and how these principles inform the 

type of action the EU intends to take to reform ISDS. The normative justification “involves 

 
370 Mervyn Frost, Towards a Normative Theory of International Relations: A Critical Analysis of the Philosophical 
and Methodological Assumptions in the Discipline with Proposals Towards a Substantive Normative Theory (CUP, 
1986) 9. 
371 ibid.  
372 Ian Manners, ‘The European Union in Global Politics: Normative Power and Longitudinal Interpretation’ in 
Kennet Lynggaard, Ian Manners and Karl Lofgen (eds) Research Methods in European Union Studies (eBook edn, 
Palgrave Macmillan 2015) 225.  
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argumentation, persuasion and the conferral of prestige or shame by actors in global politics.”373 

To this end, the EU appears to be engaging with normative justification through the diffusion of 

ICS on bilateral and multilateral bases. In particular, ICS’s normative justification may be 

“‘procedural diffusion’ involving the institutionalisation of a relationship between the EU and a 

third party, such as an inter-regional cooperation agreement.”374 The creation of a new court 

(ICS) certainly fits within procedural diffusion to the extent that ICS is an overhaul of current 

ISDS practice with considerable buy-in required from third-country partners for it to be 

workable. Therefore, the material chosen for this study constitutes what is known in the public 

realm about ICS. This project maps out the normative justification that the EU projects 

internationally to legitimise its actions in the bilateral and multilateral reform of ISDS whilst 

praising third country partners who engage in this policy diffusion. 

 

This project fits nicely within Manners’ description of innovative research designs within NPE: 

exploratory research, which is particularly common when trying to understand new 

organisational or policy development.375 ICS is a new and developing experiment. It is untested 

and yet to be actualised. For these reasons, the research design and methodology must focus on 

what exists in relation to ICS. Currently, we have statutes, statements, policy papers, and 

speeches made by the EU to study the emerging meaning of this new policy development for the 

EU, MSs and third-country investment partners.  

  

 
373 ibid.  
374 ibid 226.  
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3.4.2 Assumptions 
 
Undoubtedly there are important shortcomings to using a normative approach to studying the 

nature of the EU’s power.  Most significant is the issue that NPE is explicitly normative.  

Academic and official discourse reproduces a self-image of external action guided by principles 

of its creation and development that ought to be advanced in the wider world.376 There is an 

assumption that the EU’s action as a normative actor is inherently good.  There is the 

methodological concern that “when the object of study is seen as embodying the core values one 

believes in, it is difficult to achieve any critical distance.”377 Taking the claim that the ‘EU is a 

force for good’ at face value, NPE does not provide any criteria or assessment standards to 

qualify, confirm or reject the claim.378 

 

Another shortcoming of NPE is that there is an internal paradox.  The EU is unique and 

particular in how it conducts its foreign policy.  The notion that the “EU’s strength and novelty 

as an international actor is based on its ability to extend its own model of ensuring stability and 

security through economic means.”379 As NPE has developed, the novelty argument has morphed 

into the notion that the EU is a civilian power (without military instruments at its disposal), but 

also it is a “normative, civilizing or ethical power” on the global stage.380 However, this 

analytical position lends itself to discussions about an international system that constrains state 

 
376 TEU (no 358), art 21 
377 Adrian Hyde-Price, ‘’Normative’ power Europe: a realist critique’ (2006) 13 JEPP 217, 218 
378 Sjursen, ‘The EU…be?’ (no 318) 
379 Helene Sjursen, ‘What kind of power?’ (2006) 13 JEPP 169 
380 ibid.  
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sovereignty through “legal developments beyond the nation state.”381 NPE assumes that the 

norms are universalizable and applicable in all contexts beyond the EU.  

 

3.4.3 Interests 
 

Scholars remain divided on the issue of interests within NPE.  For some, normative power is 

only exercised on the exclusion of interests in diffusing norms internationally.382 For example, 

Manners argues that the EU’s demonstration of normative power by promoting the abolition of 

the death penalty was done in “the absence of material gain from its interventions.”383 Further, 

Manners argues that the EU is unique as an international actor because its policy furthers a series 

of universal norms rather than economic or political interests. Birchfield supports this view and 

argues that the EU’s development policy is “based on normative, ideational values that transcend 

national interests.”384 

 

Other scholars see interests as playing a critical role in the EU’s external policies and interests 

raise questions about the validity of the NPE hypothesis.385 For example, Storey argues that 

concerning EU partnership agreements with African countries, the EU emphasises good 

governance with a focus on liberal democracy and market economics.386 This interpretation of 

 
381 ibid.  
382 Manners, ‘Normative…terms?’ (no 2); Vicki L. Birchfield, ‘The EU’s Development Policy: Empirical Evidence 
of ‘Normative Power Europe?’’ in Richard G. Whitman (ed) Normative Power Europe: Empirical and Theoretical 
Perspectives (eBook edn, Palgrave Macmillan).  
383 Manners, ‘Normative…terms?’ (no 2) 253.  
384 Birchfield (no 381) 140 
385 Adrien Hyde-Price, ‘A Tragic Actor? A realist perspective on ethical power Europe’ (2008) 84 Int’l Affairs 29; 
Raffaella A Del Sarto, ‘Normative Empire Europe: The European Union, its Borderlands, and the ‘Arab Spring’’ 
(2016) 54 JCMS 215 
386 Andy Storey, ‘Normative Power Europe? Economic partnership agreements and Africa’ (2006) 24 J of 
Contemporary African Studies 331, 343 
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good governance aligns with EU interests to the extent that EU firms bid on public work 

contracts that prevent the use of local contractors.387 When the EU uses normative projects to 

disguise their true interests in an external policy, this nullifies NPE as a benevolent force in 

international politics.  

 

However, a third group of theorists argue that as the sphere and capacity of the EU grows, the 

EU’s external action will necessarily be informed by their actions. This is particularly true of 

external economic action. Poletti and Sicurelli argue that trade (and by extension investment)  

 

represents a strategic field for the EU to shape its image as a healthy economy and ethical 

trade power. In other words, it is an actor committed to using trade agreements in order to 

promote norms such as economic liberalism, sustainable development, and human rights 

on a global level.388 

 

The authors argue that normative aspirations are couched within (at times) aggressive economic 

policies since 2010. The Commission’s mandates for negotiations have also included provisions 

for normative and development objectives.389 This analysis concurs with this conclusion that the 

economic interests of the EU sit alongside the EU’s normative aspirations. Further, this analysis 

attempts to look at the conditions under which the EU successfully asserts normative leadership 

whilst recognising that interests are as significant as normative aspirations.390 

 
387 ibid 340.  
388 Poletti and Sicurelli, (no 16) 1.1. 
389 ibid.  
390 Mark A Pollack, ‘Living in Material World: A Critique of Normative Power Europe’ in Hubert Zimmermann and 
Andreas Dur (eds) Key Controversies in European Integration (Palgrave 2016) 198-204.  
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3.4.4 Matching Method and Research Questions  
 

The source material comprises documents that the EU has published in relation to ICS because it 

is in them that we can see evidence of the values and aspirations of the EU. In their study of 

European enlargement, Eriksen et al. propose that the EU’s normative aspirations are evident in 

its Treaties, speeches, policy papers and other documents.391 Further, the authors anticipate that 

the “…under the right conditions, normative commitments affect political behaviour.”392 What 

the authors say about a political project like that of enlargement:  

[It] raise[s] expectations of consistency between claims and their correctness and between 

words and actions. In certain situations double standards and cognitive dissonance will be 

problematic. Under certain conditions, deliberation compels actors to explain and justify 

their preferences to critical interlocutors and revise them when criticized. This 

perspective is relevant to the study of the EU because… the EU is an organization with 

democratic standards and deliberative sites for reason-giving and reciprocal 

justification.393 

This analysis uses a similar understanding to the EU’s project of modernising ISDS. The EU’s 

speeches, policy papers and other documents reveal the extent to which the EU is willing to 

make normative commitments to ISDS reform.  

 

It is beyond the scope of this research project to assess the degree of success the EU has in 

transporting the European model of normative standards in the Multilateral Investment Court 

 
391 Erik O Eriksen, John Erik Fossum and Helene Sjursen, ‘Widening or reconstituting the EU?’ in Erik O Eriksen 
(ed) Making the European Polity:  Reflexive integration in the EU (Kindle edn, Routledge 2007) 239. 
392 ibid 238. 
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System as part of the work of WGII at UNCITRAL. It is too early to tell whether the EU’s 

proposals for reform will profoundly shape the output of WGII’s work. Additionally, it is too 

soon to test the effectiveness of the transposition of EU normative standards on Bilateral ICSs as 

they have only been established in the texts of the relevant IIAs.  However, it is possible to 

analyse the extent to which the EU’s speeches, statements, policy papers and IIAs comply with 

the standards expected of an ethical economic actor and transpose normative standards into ICS. 

There is a gap in the literature using these methods and methodology to analyse EU ICS 

documents.  This project will address the gap and provide a normative ethics account of what the 

EU says about ICS in its early stages from bilateral and multilateral fora.  

 

 

3.5 Conclusion  

This chapter has set out the analytical framework of normative ethics that will be used in the 

thesis. Drawing on the normative power literature, this chapter provided the definition of 

normative ethics used in this thesis. It also established the focus on normative economic power to 

guide the analysis of normative power in Chapter 4. 

 

The chapter establishes its connection with NPE literature by engaging with several of Manners’ 

original NPE formulation critiques. Firstly, the chapter challenges the norms/interests dualism 

that is difficult to maintain in the realm of the EU’s economic activity. Secondly, the EU is a 

market power before anything else. Finally, normative trade power Europe points to the EU 

externalising its internal economic power. This fundamentally shapes the priorities, objectives 

and form that external trade action takes.  



 

 102 

 

The chapter then concludes with a critical reflection on methodology and the nature of normative 

research. This thesis maps out the normative justification that the EU projects internationally to 

legitimise its actions in the bilateral and multilateral reform of ISDS whilst praising third country 

partners who engage in this policy diffusion. This type of research involves a critical stance on 

the norms and interests the EU pursues and holds in relation to ICS. These critiques will be used 

in the following chapter in the analysis of the documents, speeches and policy papers to render a 

more complex picture of the normative ethics of the EU in relation to ICS.   
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Chapter 4: Normative Ethics of the EU Revisited   

 

4.0 Introduction  

Manners’ normative ethics is the best analytical frame to analyse ICS because it permits us to 

“make sense of, and judge, the EU’s normative power in world politics.”394 In this way, I use Ian 

Manners’ normative ethics to make sense of and judge the EU’s reform of ISDS and the impact 

the EU aspires to have on the international investment landscape. I will briefly summarise 

Manners’ analytical frame in the next section. Thereafter, I apply the tripartite analysis to the 

topic of ICS to explore in which ways the EU is a normative ethical actor in world politics.  

 

Manners’ analysis is completed in three parts. Manners examines the constitutive principles of 

the EU and how these principles “become promoted as aims and objectives on the EU in world 

politics.”395 Manners proposes that the first part of the analysis is grounded in virtue ethics, 

emphasising the moral character of an action. This is opposed to an approach that emphasises 

rules or the consequences of an action.396 As it relates to the normative power of the EU, 

Manners argues that virtue ethics are concerned with the character or traits that guide the EU 

when pursuing external action.397 Manners put forward the notion that the EU may be thought of 

as leading by (virtuous) example, displaying normative coherence and consistency in its 

policies.398 

 

 
394 Manners, ‘Normative Ethics of the EU’ (no 320) 73. 
395 ibid 75. 
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The second part of the analysis concerns how the EU promotes its constitutive principles through 

its actions and policies in world politics. The EU’s normative actions require dialogue and 

engagement “as the means to external action.”399 This, Manners calls the deontological ethics of 

the EU’s external action. Deontological ethics places less emphasis on the merits of pursuing the 

common good and more emphasis on the means through which actions are motivated and 

executed.400 Deontological ethics, as EU normative ethics, may require that the EU rationalise its 

external actions through dialogue and engagement with external partners.401 

 

The third part of the analysis looks at the impact of the EU’s external actions and the EU’s 

ability to promote its normative foundations globally. Here, the focus is on the impact of the 

EU’s external actions, which requires us to take a broader perspective on how partners or issues 

are changed through their interaction with the EU. Consequentialist ethics raises questions about 

the EU’s relationship with the world, and Manners cites EU aid and trade debates as examples.402 

This set of ethics requires the EU do to the least harm when pursuing such goals and to think 

reflexively about the impact the EU has globally.403  

 

In summary, each of the three parts of modern normative ethics404 reveals different facets of the 

EU’s normative power. Virtue ethics requires the EU to lead by virtuous example in its pursuit of 

external action in a way that is consistent and coherent with its own normative principles. 

 
399 ibid 77. 
400 ibid.  
401 ibid 78. 
402 ibid 79. 
403 ibid. 
404 Rosalind Hursthouse and Glen Pettigrove, ‘Virtue Ethics’ in Edward N. Zalta (ed) The Standford Encyclopedia of 
Philosophy (Metaphysics Research Lab, Stanford University 2018) available at 
https://plato.stanford.edu/archives/win2018/entries/ethics-virtue/. 
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Deontological ethics requires the EU to engage with external partners in meaningful dialogue 

about the EU’s external action. Finally, consequentialist ethics requires the EU to act in such a 

way that limits the harm done to those affected by its external actions and policies. Taken 

together, these three aspects of normative ethics form the basis for the EU to act as a normative 

power globally and congruous with its internal normative principles.  

 

4.1 Tripartite Normative Ethics Analysis of  ICS  

 

In the next section, I adapt Manners’ tripartite analysis to ICS as the EU’s reform of current 

ISDS practice. For each part of the analysis, I indicate key issues for analysis based on my 

interpretation of normative ethics of the European Union. I have formulated a set of questions for 

virtue, deontological and consequentialist ethics of ICS. These questions form the basis for my 

analysis of the selection of EU policy documents pertaining to ICS. These questions are intended 

to reveal if and how the EU is acting as a normative power through its reform of ISDS and ICS 

implementation.   

 

Let us first take the part which concerns virtue ethics. With regards to ICS, virtue ethics 

encourages an analysis of the consistency and coherence with normative principles. Firstly, I am 

looking for coherence in the EU’s promotion of its own normative principles but contribute to 

the EU’s moral aspirations of promoting world peace. Secondly, I am looking for consistency to 

the extent that the EU does not promote norms that itself does not comply with, as described in 

the selection of documents. This part of the analysis is focused on identifying virtues that the EU 
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aspires to achieve through the implementation of ICS. I propose the following questions for this 

part of the analysis:  

 

1. How does the EU speak about the virtues of ICS over current ISDS practice?  

2. Is ICS coherent with the EU’s internal normative principles? Does ICS contribute to 

the external moral aspirations of the EU?  

3. Does the EU identify any gaps between the norms it promotes through ICS and 

those norms it complies with? If so, can the EU reconcile those differences? 

 

The second part is that of deontological ethics. The deontological ethics perspective is concerned 

with the external engagement with partners to drive EU policy. Given that ICS is an international 

endeavour between the EU and third countries, this part of the analysis centres on the extent to 

which the EU has sought collaboration and envisions ongoing external engagement and 

collaboration. Two questions that arise:  

 

1. Where does the EU understand the calls for reform coming from?  

2. Does the EU envision ongoing external engagement and dialogue to inform the 

evolution of ICS? If so, to what extent?  

 

Another key issue here is that deontological ethics emphasises rules over outcome and form over 

substance in the Kantian sense. In this way, deontological ethics look to the ethical merit of the 

rules and procedures of ICS. I am looking at how the EU speaks about the procedural ‘goodness’ 
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of ICS as opposed to the moral danger of current ISDS practice. I propose the following question 

to address these procedural deontological concerns:  

 

3. Does the ICS improve the procedural ‘goodness’ of ISDS? How does the EU speak 

about the procedural difference of ICS? 

 

The last part of the analysis concerns the consequentialist ethics of EU policy in the world. This 

part of the analysis is concerned with the EU’s ability to promote its normative foundations 

globally. Consequentialist ethics in the context of normative power is concerned with the impact 

of EU policy and how others are affected by those policies and actions. To think reflexively 

about the EU’s impact globally may at times be at odds with the promotion of the EU’s 

constitutive ideals. The EU ought to consider the adverse effects that ICS would have on others, 

not just Member States and European investors.  

 

In the area of investment, human rights are often framed in opposition to business interests. How 

then is harm understood? There are traditional concerns for the individual and their rights being 

infringed upon by the unconstrained power of tribunals in current ISDS practice. However, 

might harm be conceptualised should ICS particularly biased against investors vis-à-vis 

Contracting States? Here, I am looking for which constitutive principles are being promoted and 

understood by the EU as beneficial to others. I propose two questions to investigate the ways in 

which the EU speaks about ICS’s global impact:  
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1. How does the EU understand itself as exerting influence on shaping a new 

international investment order?  

2. Does this new international investment order properly reflect the constitutive 

principles of the EU? Is this the desired effect? 

 

 

To conclude, the questions presented are to be applied to analyse my selection of EU documents 

relating to the ICS. The questions are intended to address each of the normative ethics 

perspectives (virtue, deontological and consequential ethics), which I have identified by 

applying Manners’ tripartite analysis to ICS as a case study. The questions are intended to be 

open-ended. I hope to capture how the EU speaks about ICS as a normative experiment and for 

the EU to project its normative ethics in the field of ISDS reform. I anticipate a portrait of how 

the EU is acting (or falling short) as a normative power in relation to creating a new international 

investment court to replace current international investment arbitration. Studying the EU in this 

way will deepen our understanding of the motivations of the EU to pursue such reforms in an 

ambivalent global investment environment.  

 

4.2 Results 

 

The following section will break down the analysis results into three parts: virtue, deontological, 

and consequentialist ethical perspectives. Each section addresses the question I have developed 

with passages and descriptions from the documents chosen for analysis. I conclude each section 

with an analysis of the results generated by the questions and provide insight into the degree to 
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which the EU is acting as a normative actor through virtue, deontological and consequential 

ethical perspectives.  

.  

4.2.1 Virtue Ethics  
 

1. How does the EU speak about the virtues of ICS over current ISDS practice?  

 

The virtues of ICS were often extolled by referencing the lack of virtue in the current ad hoc 

ISDS system. In this way, there were few explicit references to the inherent good of ICS. This 

led to the decision to include criticisms of current ISDS practice within the virtue ethics of the 

EU’s ICS. The absence of virtue found in the current ISDS practice is often juxtaposed against 

the prospect of a more virtuous ICS. I begin with ‘Trade for All’, the Commission’s strategy for 

future trade and investment policy going forward from 2015. The strategy makes a handful of 

references to the virtues (or ‘values’ as the Commission calls them) within the investment policy 

reform.  

 

In October 2015, the Commission released ‘Trade for All,’ a new strategy that delivers “real 

economic results for consumers, workers and small companies.”405 The Commission is 

committed to protecting the core principles regarding the open market without compromising 

states' right to regulate in the public interest. This approach to trade will be equally applied to the 

Commission’s approach to investment.406 Within this strategy, the Commission is charged with 

 
405 Commission, ‘Trade for all’ (no 4) foreword. 
406 ibid. 



 

 110 

boosting investment as an economic priority whilst acknowledging the investment protection and 

arbitration debate.407  

 

Further, in ‘Trade for all’, references to investment policy and values that the EU promotes are 

fewer in number than those referencing trade. The Commission does pledge (and as required by 

the EU Treaties) to globally promote its values, including international development, high social 

and environmental standards, and respect for human rights. Thus, investment policy must also be 

“consistent” with other EU external actions.408 The Commission refers to how recent agreements 

(and by extension investment agreements) can be leveraged more effectively to address climate 

change, encourage transparency by using a cooperative process with partner countries and civil 

society involvement. Finally, the inclusion of provisions that allow for “independent and 

impartial review.”409 

 

There is considerable concern about the arbitrators’ impact on the virtue ethics of the entire 

system. In early 2015, the Commission published the results of their online public consultation, 

which included a question regarding the ethics, conduct and qualifications of arbitrators. 

Responses were generally supportive of the EU’s approach, including a proposal for a code of 

conduct and rules for challenging ISDS arbitrators.410 Additionally, there were concerns that the 

required competencies for arbitrators ranged from lacking experience in environmental and 

social fields (mainly NGOs) to the importance of specialised technical knowledge relevant to a 

 
407 ibid 4.1.2. 
408 ibid 4.2. 
409 ibid 4.2.2. 
410 Commission, ‘Investment in TTIP –Reform’ (no 147) 20. 
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given dispute (primarily law firms and companies).411 Given that the EU’s approach is untested, 

it may be challenging to regulate arbitrators’ conduct above and beyond current rules (like the 

International Bar Association’s (‘IBA’) Code of Ethics412ICSID Rules413, etc.414). 

 

In a co-sponsored paper, the Commission and the Government of Canada in January 2017 argued 

that the current ISDS practice permits disputing parties to choose their adjudicators and therefore 

serve their own interests in a particular dispute. This, in turn, creates doubt about objectivity.415 

Consequently, as the Commission and the Government of Canada argue, has created a 

“polarisation” of frequently chosen arbitrators into pro-investor and pro-state positions. The 

“polarisation” of arbitrators is a symptom of a systemic problem that questions the objectivity of 

the entire system.416 Another concern is that of remuneration of adjudicators under the current 

system is unlike most international judicial systems, which governments finance as they are seen 

as a public good.417 It is argued that this system creates conflicts of interests from professional 

activities pursued by adjudicators that overlap with their duties to adjudicate a given dispute.418 

This is an example in which the lack of virtue of current ISDS practice is used to legitimise a 

move to a new approach to reform.  

 

 
411 ibid. 
412 IBA International Principles on the Conduct for the Legal Profession (approved on 25 May 2019). 
413 ICSID Rules of Procedure for Arbitration Proceedings (Arbitration Rules) (entered into force 10 April 2006) 
available at <http://icsidfiles.worldbank.org/icsid/icsid/StaticFiles/basicdoc/partF.htm>. 
414 Commission, ‘Online public consultation on investment protection and investor-to-state dispute settlement 
(ISDS) in the Transatlantic Trade and Investment Partnership Agreement (TTIP)’ (13 January 2015) SWD (2015) 
final, 19. 
415 Commission and Government of Canada, “The case for creating a multilateral investment dispute settlement 
mechanism” (Informal Ministerial Meeting, World Economic Forum, Davos, January 2017) available at 
<https://trade.ec.europa.eu/doclib/docs/2017/january/tradoc_155264.pdf> para 11. 
416 ibid.  
417 ibid para 12. 
418 ibid. 
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Within the context of ISDS reform under UNCITRAL, the EU has proposed that adjudicators 

ought to be paid a salary commiserate with other international adjudicators in other international 

courts.419 Beyond this, adjudicators would be subject to strict ethical requirements. These include 

a prohibition on other activities, particularly those that remunerated or political in nature, an 

obligation to ensure no conflict of interest in particular cases and the disclosure of information 

that compromises their independence or impartiality.420 These requirements would remain in 

place after the end of their term as adjudicators.421  

 

Several systemic concerns weigh down the current system of ISDS. Chief among these, the issue 

of interpretation of investment rules. The Commission argues that the current system has created 

identical concepts like national treatment, most-favoured-nation treatment, protection against 

expropriation, fair and equitable treatment with nearly identical wording across different 

agreements. However, these identical or nearly identical provisions have been interpreted in 

conflicting and contradictory ways. This is in part due to the arbitrators chosen by the parties, as 

the Commission argues.422 The Commission goes on to say:  

 

This lack of coherence and predictability is problematic when long-term treaty 

obligations of States are at stake. It creates uncertainty for governmental policy making 

and for investors. A more permanent dispute settlement structure could address these 

problems by gradually building up a coherent body of case-law.423 

 
419 ibid para 17. 
420 ibid para 18. 
421 ibid. 
422 Commission and Government of Canada, ‘Multilateral Investment Dispute Mechanism’ (no 414) para 13. 
423 ibid para 14.  
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When the virtues of ICS are mentioned, the EU reiterates the need for consistency and 

predictability of a permanent court, and the virtues of permanent arbitrators are key talking 

points for the EU.   

 

2. Is ICS coherent with the EU’s internal normative principles? Does ICS contribute to 

the external moral aspirations of the EU?  

 

The references made to the EU’s internal normative principles are few in the documents selected 

for analysis. Despite this, the normative reasoning to pursue ICS is very aspirational. There is 

nothing objectionable in the state’s obligation not to discriminate. These obligations are set out 

in most-favoured-nation or national treatment clauses as the EU and its Member States are 

required to do in the GATT/WTO system.424 More specific to the EU is the existence of 

investment protection rules in the EU treaties, especially that of the freedom of establishment 

and free movement of capital.425 There already exists the ability to remove a dispute from 

national jurisdictions through preliminary references to the Court of Justice. In this way, the EU 

is understood as pursuing investment protection reform because Europeans enjoy   

 

[a] bundle of rights provided by the EU treaties, including those rights approximating the 

substantive standards of investment protection, create stability in which economic growth can 

take place.426 

 
424 Colin Brown, ‘The European Union’s approach to investment dispute settlement’ (The 3rd Vienna Investment 
Arbitration Debate, Vienna, 22 June 2018) <https://trade.ec.europa.eu/doclib/docs/2018/july/tradoc_157112.pdf>. 
425 ibid. 
426 ibid. 
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It is also a part of a more extensive set of policies intended to foster growth through regional and 

global value chains as it has already been achieved internally in the EU through the application 

of EU treaty rules.427  

 

As the Commission looked forward to TTIP negotiations in late 2015, they argued that in those 

negotiations, the Commission is fully aware of the public perception that arbitral tribunals 

advanced the economic interests of investors without balancing it against the sovereign right of 

States to legislate in the public interest.428 In the past, investment agreements have referred to a 

“stable business environment”, which has resulted in some arbitral tribunals interpreting this as a 

general guarantee against repeated legislative change. The Commission proposes to clarify “that 

EU investment protection standards do not offer such a guarantee.”429 The clarification of the 

intent and scope of investment provisions is perceived to better defend the EU’s interests against 

those of the US in TTIP as there are significant concerns that the EU would be forced to 

“succumb to American standards and attitudes, or would otherwise suffer from a power 

imbalance.”430 

 

The pursuit of ICS also addresses the rule of law concerns to the extent that reform of dispute 

settlement is thought to enforce better the law contained in international investment 

 
427 ibid. 
428 Commission, ‘Online public consultation TTIP’ (no 413) 5. 
429 ibid.  
430 Commission, ‘Annex III: Presentation by question of the replies received’ in ‘Online public consultation on 
investment protection and investment protection and investor-to-state dispute settlement (ISDS) in the Transatlantic 
Trade and Investment Partnership Agreement (TTIP)’ (Commission Staff Working Document) SWD (2015) 3 final, 
available at <https://trade.ec.europa.eu/doclib/docs/2015/january/tradoc_153044.pdf> pt 13.1.1. 
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agreements.431 The delocalisation of a dispute already occurs through the system of preliminary 

reference. From the EU’s perspective, this takes a dispute out of its local context, and 

international obligations are not lost in the interpretation by a domestic court.432 These 

requirements must also be met for the EU in any reform of current ISDS practice. To create an 

ICS, a court to settle investment disputes sits well with the EU’s experience with creating its own 

supranational court. It is therefore entirely consistent with the EU’s history and constitutive 

principles concerning the rule of law.  

 

In their 2015 Concept Paper, the Commission argues that the Lisbon Treaty conferred the 

competence for investment protection to the EU. This conferral provides the opportunity to have 

a comprehensive approach to investment at the EU level but also a “profound reform of the 

traditional approach to investment protection and the associated ISDS system.”433 The Concept 

Paper elaborates that the critical challenge for ISDS reform is to protect and encourage 

investment whilst not affecting the ability of the EU and its Member States to pursue public 

policy objectives. Additionally, dispute settlement must be fair and independent. The EU feels 

that the first generation of EU trade (and investment) agreements addresses these challenges.434 

In this way, the Commission feels obligated to pursue reform as it is entirely within its new 

competence and consistent with the requirements laid out in the EU Treaties.435 

 

 
431 ibid. 
432 ibid. 
433 Commission, ‘Investment in TTIP –Reform’ (no 147) 1.  
434 ibid. 
435 This was the Commission’s position in 2015 before Opinion 2/15 of 16 May 2017, ECLI:EU:C:2017:376 and 
Opinion of AG Sharpston delivered on 21 December 2016, ECLI:EU:C:2016:992 in which the CJEU found that 
investment agreements fall within the area of mixed competence. See Case Note for more information about the case 
and its implications for ICS.  
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Speaking in November 2018, the European Commissioner for Trade Cecilia Malmström 

commented that the European Union is committed to multilateralism because it is a part of a 

vision to “uphold liberal world order.”436 Multilateralism especially concerning trade and 

investment, is under threat. Malmström explains that the EU’s commitment stems from its 

experience of collective action and institutions for creating peace and prosperity for the 

European continent and the wider world.437 Further,  

 

[m]ultilateralism creates an environment where trade and investment can prosper, and trade and 

investment have been powerful tools for growth and development. When used in the right way, trade 

and investment can change the world for the better. For trade and investment to support sustainable 

development, we need rules. Those rules need to be backed up with effective enforcement. This is 

why we need neutral and effective dispute settlement mechanisms.438  

 

The EU has sought to modernise first through its agreements with Canada, Singapore, Vietnam 

and Mexico through the inclusion of ICS in those agreements. These agreements for the EU are 

“critical stepping-stones towards multilateral reform.”439 

 

 

3. Does the EU identify any gaps between the norms it promotes through ICS and 

those norms it complies with? If so, can the EU reconcile those differences? 

 
436 Cecilia Malmström, ‘A Multilateral Investment Court: a contribution to the conversation about reform of 
investment dispute settlement’ (Belgian Ministry of Foreign Affairs, Brussels, 22 November 2018) available at 
<https://trade.ec.europa.eu/doclib/docs/2018/november/tradoc_157512.pdf>. 
437 ibid.  
438 ibid. 
439 ibid. 
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The EU is not unaware effect that current ISDS practice has on public perception. I have decided 

to address this issue in the gap between the norms the EU aspires to through ICS and those 

norms that it adheres to. I do this because the EU has decided to address perceived problems with 

current ISDS practice without clear evidence of substantive problems. That choice to address 

public perception of current ISDS practice signals that the current system is less faulty than 

perceived.  

 

In a co-sponsored paper by the Commission and the Government of Canada presented at an 

informal ministerial meeting at the World Economic Forum in early 2017, the authors concede 

that there is a perception issue associated with current ISDS practice. They go on to say: 

“[a]lthough some of the criticism directed against ISDS builds on fear and not facts, the 

perceived lack of legitimacy of dispute settlement is a problem in itself.”440 They argue that the 

confidential nature of ad hoc dispute settlement has not been questioned and remains challenging 

to explain to the public.441 These systemic issues could be addressed by creating a judicial 

system with checks and balances for greater coherence in the case-law. Addressing the issue of 

consistency is the best way to address these perception concerns.442 

 

Throughout their policy documents, the EU has cited the same quote from Lord Chief Justice 

Gordon Hewart: “justice should not only be done, but manifestly and undoubtedly be seen to be 

done.”443 Writing in late 2017 in their submission to UNICITRAL WGII, the Commission 

 
440 Commission and Government of Canada, ‘Multilateral Investment Dispute Mechanism’ (no 412) para 8. 
441 ibid para 9. 
442 ibid para 16. 
443 R v Sussex Justices, Ex Parte McCarty [1924] 1 KB 256. 
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legitimises the move away from ad hoc investor-state arbitration as it is the ad hoc nature 

coupled with the additional activities and the personal interests of arbitrators “might be perceived  

to have an effect on the outcomes of the disputes.”444 The perception regarding the personal 

interests of arbitrators that also act as lawyers for investors is worsened by the “unidirectional 

nature of the system.”445 

 

In a June 2018 speech, the Deputy Head of Dispute Settlement and Legal Aspects of Trade 

Policy under the Directorate General for Trade at the Commission Colin Brown conceded that 

there is nothing inherently wrong with investment protection. He says that much of the criticism 

levelled against investment protection and the ISDS system comes from the concern that 

regulatory freedom is negatively affected.446 He argues this is surprising given that “key 

substantive investment protection obligations are commonplace in other legal systems and are 

not considered inimical to the ability of states to regulate.”447 Further, there is nothing in the 

MFN and NT obligations that would limit the state’s ability to regulate as these obligations say 

nothing about regulation.448  

 
However, regulatory chill is perhaps the most controversial issue concerning TTIP, CETA, 

EUSFTA and the new generation investment agreements. As discussed in Chapter 2, regulatory 

chill may manifest as a state’s reluctance to regulate in the face of arbitration claims but also a 

reluctance to comply with rules if compliance will result in arbitration.  

 
444 Commission, ‘Possible reform of Investor-State Dispute Settlement (ISDS)’ (Submission of the European Union, 
UNCITRAL Working Group III, 12 December 2017) A/CN.9/WG.III.WP.145 available at < 
https://undocs.org/en/A/CN.9/WG.III/WP.145> para 27. 
445 Ibid. 
446 Brown (no 423). 
447 ibid. 
448 ibid.  
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The Commission was well acquainted with antiglobalisation rhetoric that CSOs used in the late 

1999 and early 2000s to battle the WTO’s ministerial meetings in Seattle.449 The success of the 

antiglobalisation movement translated into legitimacy in public opinion and an acceptance in 

Europe of a French vision of globalisation required rules and regulations.450 As a result, Pascal 

Lamy, the Trade Commissioner from 1999 to 2004, introduced the term “Managed 

Globalisation” and made it a guiding doctrine of EU trade policy.451 This entailed providing 

extra protection for the areas of food safety, cultural safety, cultural diversity, public education 

and health and welfare rights from foreign control and investment. This was ultimately a strategy 

to sustain public support for continued market liberalisation in Europe.452 

 

The Commission’s response to the backlash from CSOs was to incorporate the concerns about 

regulatory chill and rebranding their approach as a serious commitment to ensuring MSs’ ability 

to regulate in the public interest. Siles-Brugge comments that “the Commission managed to craft 

a series of reforms that appeased several of the actors within the EU policy machinery key to 

TTIP’s (and CETA’s) ratification, notably Germany and a majority of Social Democratic 

MEPs.”453 However, these reforms did little to persuade many of the CSOs to support the 

 
449 Ben Rosamond, ‘Europeanization and Discourse of Globalization: Narratives of External Structural Context in 
the European Commission’ (CSGR Working Paper No. 51/00, May 2000) available at 
http://wrap.warwick.ac.uk/2074/1/WRAP_Rosamond_wp5100.pdf. 
450 Rawi Abdelal and Sophie Meunier, ‘Managed globalization: doctrine, practice and promise’ (2010)17 JEPP 350. 
451 Sophie Meunier, ‘Managing globalisation? The EU in international trade negotiations’ (2007) 45 JCMS 905, 906. 
452 Sophie Meunier and Kalypso Nicolaidis, ‘The European as a Conflicted Trade Power’ (2006) 13 JEPP 906, 922. 
453 Gabriel Siles-Brugge, ‘Transatlantic investor protection as a threat to democracy: the potency and limits of an 
emotive frame’ (2018) Cambridge Rev Int’l Aff <https://core.ac.uk/download/pdf/151178106.pdf> 
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Commission’s change in position.454 What resulted was the Commission’s proposal for a 

permanent private court, ICS to hear disputes brought under TTIP.455 

 

Whilst the regulatory chill concerns are very real for CSOs and the institutions of the EU, some 

scholars point out that it is difficult to establish an empirical relationship between ISDS and 

regulatory chill.456 As regulatory chill deals with legislative acts, it is difficult to identify that the 

threat of ISDS is the most influential factor in a host of many that influence a government’s 

decision to make regulatory changes.457 Additionally, there is evidence that ICSID concluded 

cases that directly relate to legislative acts only account for 9% of cases,458 thus suggesting that 

the threat of regulatory chill may be overstated. Finally, the way in which regulatory chill is 

curbed may have undesirable effects. This may entail watering down of protections against 

expropriation and just compensation which may erode foreign investors’ right to property.459 All 

this to say that it is difficult to measure regulatory chill, legislators do not appear to be in danger 

of excessive ISDS cases and actions to curb regulatory chill may erode the rule of law principles 

that IIAs are intended to maintain.  

 

Brown argues that there is no substantive problem with investment protections. Brown says that 

it is crucial to uphold these obligations as a matter of international law. Brown argues:  

 
454 Trans Atlantic Consumer Dialogue, ‘Response to the European commission’s Investor-State Dispute Settlement 
Reform Proposal’ (2016) https://tacd.org/wp-content/uploads/2015/02/TACD-resolution-ICS-proposal.pdf.   
455 Commission, ‘Commission proposes new Investment Court System for TTIP and other EU trade and investment 
negotiations’ (Press Release, 16 September 2015) <http://trade.ec.europa.eu/doclib/press/index.cfm?id=1364> 
456 Gloria Maria Alvarez, Blazej Blasikiewicz et al., ‘A Response to the Criticism against ISDS by EFILA’ (2016) 
33 J Int’l Arb 1 
457 ibid 25.  
458 Jeremy Caddel and Nathan Jensen, ‘Which Host Country Government Actors are Most Involved in Disputes with 
Foreign Investors?’ Columbia FDI Perspectives: Perspectives on topical foreign direct investment issues by the Vale 
Columbia Center on Sustainable International Investment (No 120, 28 April 2014) 
459 Alvarez, Blasikiewicz et al. (no 453) 22.  
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international law is ultimately all about the reciprocal protection of the foreign interest. It 

is about imposing and accepting certain limits on a reciprocal basis so that actions of 

sovereign states do not have negative effects on foreign interest. That is, for example, the 

very foundational concept of the European Union. Accepting that this is the problem with 

investment and ISDS means negating the very core of international law. That clearly is a 

path we should not go down, in particular when we know that so much of our economic 

growth depends on our ability to export and to investment in third-country markets.460 

 

Finally, Brown argues that the problem is with the ad hoc nature of arbitration is that it is 

incapable of providing the certainty and predictability required by all stakeholders of which 

investors, governments and other interested parties are included.461 

 

4.2.1.1 Analysis  

 

How the EU speaks about ICS in the documents used in this analysis is consistent with its 

constitutive principles and virtue ethics. References to which of those principles, in particular, it 

is pursuing are few. However, the questions that I have formulated reveal that the EU still 

upholds the importance of investment, of which a dispute settlement mechanism is needed. This 

is particularly important given the changes brought under the TOL in which the Commission 

 
460 ibid. 
461 ibid. 
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argues it is uniquely competent to usher in a new age of investment agreements and dispute 

settlement with its new competence under Article 207 TFEU.  

 

However, the EU cannot disregard calls for reform from the public and other public interest 

groups that insist that current ISDS practice threatens the State’s freedom to legislate on matters 

of public interest. Further, the ability to do so is a matter of protecting EU standards and 

attitudes, especially regarding environmental protection, sustainable development and human 

rights protections. One of the core issues for the Commission has been the problematic nature of 

arbitrators under current ISDS practice. The EU envisions that arbitrators are not acting to pursue 

its values as they are often described as serving the interests contrary to those of the state. The 

creation of ICS in the vein of an international court and pushing it into the realm of public 

international law is presumed to be less fraught with the problems of ad hoc arbitration.  

 

By focusing on arbitrators, the EU is attempting to home in on the most problematic parts of 

current ISDS practice. Much attention has been given to lessening the discretion and operations 

of arbitrators. Within ICS, this includes narrowing the definition of investment protections, 

introducing UNCITRAL rules on transparency, making proceedings public and including a code 

of conduct. All of this is done to address the issues concerning conflicting rulings and ensuring 

the impartiality of arbitrators. The EU is hoping to create a more open and balanced arbitral court 

through ICS. In this case, arbitrators begin to look and act much more like judicial officers of a 

major international court than specialist practitioners operating behind the confidentiality of 

commercial interests.  
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The attention that arbitrators have received in the documents reveals the extent to which the EU 

is attempting to extend the reach of its internal normative principles or values to a group that has 

been deemed not to share those values adequately. The EU is delineating that the absence of the 

values works against EU interests in the outcome of ad hoc investment arbitration. To take the 

argument to its logical conclusion, arbitrators that share the EU’s values are more likely to 

arbitrate in a manner that would be advantageous to EU interests. This is not to say that the EU is 

acting in a duplicitous way. Instead, the broader acceptance of the EU’s constitutive principles or 

values serves EU interests. Therefore, current reform hopes to shape future findings of the ICS 

away from being overly advantageous to investor interests.  

 

The EU seeks to extend its virtuous approach to ISDS reform by bringing in third countries 

through bilateral investment relationships. The inclusion of ICS in the EU’s bilateral agreements 

with Canada, Singapore, Vietnam, and Mexico demonstrates the broadening of acceptance of the 

EU 's values to these investment partners. Evidence of a close relationship between the EU and a 

third country is most evident with the EU’s relationship with Canada. CETA’s ICS is a testing 

ground for the EU to actualise its vision for reforming investment arbitration. The inclusion of 

ICS in these bilateral agreements is important because it provides a “stepping stone” for the EU 

to advocate for a Multilateral ICS.  

 

Given that the EU sees CETA’s ICS as a “stepping stone” to broader reform of investment 

arbitration, I argue that the EU is attempting to live by virtuous example by bringing its version 

of reform to life. This, for Manners, is an important element of the EU acting virtuously. 462 

 
462 Manners, ‘Normative Ethics of the EU’ (no 318) 76. 
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Although not entirely identical, the Bilateral ICSs and the Multilateral ICS (as proposed under 

the auspices of UNCITRAL WGIII) address similar moral concerns of investment arbitration. 

Pursuing a Multilateral ICS empowers the EU to promote its own values and experience of 

working together, especially in the area of investment, to a much larger group to shape the global 

consensus on ISDS reform.  

 

I argue that the EU’s commitment to coherence goes beyond the EU promoting its own values. 

Coherence and consistency are evident in the values being pursued in both the Bilateral and 

Multilateral ICS. It means that the normative principles which form both its own and external 

actions’ virtue ethics are to some degree universalisable and in the goal of assuring world peace. 

The EU participates in a collaborative process at the UNCITRAL WGIII and responds to both 

the shortcomings identified by itself and other countries participating in UNCITRAL WGIII. 

While investment dispute settlement may not directly achieve world peace, it is a part of a 

broader vision of liberal world order which the EU endorses. The EU has identified the values it 

deems important to promote by creating ICS in bilateral and multilateral relationships and is 

committed to seeing multilateral reform happen.  

 

The issue of perception highlights the difficult position the EU finds itself in regarding any gaps 

between the norms it promotes and those that it adheres to. Despite the criticism of current ISDS 

practice, the European Union is dependent on investment flows in and out of the EU. Therefore, 

the EU (and Commission more specifically) is required to legitimise bilateral investment 

arrangements it currently has and those it intends to develop. There is little existential space to 

ask whether investment dispute settlement is necessary, let alone harmful to the EU. Investment 
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protections and adherence to international treaty obligations are constitutive values for the EU. 

International investment cannot be questioned as it is a requisite area for continued economic 

growth for the EU and its MSs. As Colin Brown points out, there is nothing inherently 

objectionable protecting foreign investors’ interests through the right not to be discriminated 

against.  

 

Overall, the EU is living by virtuous example by creating and implementing ICS at the bilateral 

level. The experience of creating and actualising ISDS reform through ICS at the bilateral level 

(like that of CETA) has given the EU a clear position from which they are advocating for a 

Multilateral ICS. Based on the documents selected for analysis, the Multilateral ICS proposed by 

the EU addresses the most significant deficiencies of current ISDS practice. The Multilateral 

stage inevitably involves the EU promoting its values to other countries while participating in 

International Organisations dedicated to achieving world peace like the UN and UNCITRAL. 

For these reasons, the EU is a virtue ethics actor expanding the reach of EU values in ISDS 

reform.  

 

4.3 Deontological Ethics 

 

Deontological ethics requires the EU to engage in external dialogue and engagement with 

partners outside of the EU to shape ICS. Here, I focused on the provenance of reform and how 

the EU envisions ongoing collaboration. In addition, I analysed how the EU conceptualises the 

term “procedural difference” of ICS over traditional ISDS.  
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1. Where does the EU understand the calls for reform coming from?  

 

The source of reform is infrequently referenced throughout the texts chosen for this analysis. 

Even less frequently are calls for reform starting outside of the EU. This is particularly surprising 

given that UNCITRAL has established WGIII. However, the European Commission had been 

considering the issues related to ISDS reform long before implementing the mandate for 

UNCITRAL WGIII. Commission’s submission to UNCITRAL WGIII in January 2019 was the 

outcome of “considerable reflection of the EU and its Member States on possible multilateral 

reform over the last years…”463  In its outward projection to UNCITRAL WGIII, the EU 

maintains that ideas about reform have come from within the EU.  

 

Perhaps there is a good reason for this. A 2016 Commission Inception Impact Assessment on the 

establishment of a Multilateral ICS464 refers to a 2010 Commission Communication that shows 

the seeds of a reform agenda for ISDS practice in the EU.465 The newly gained competency 

under the Treaty of Lisbon for foreign direct investment in 2009 meant that the Commission was 

eager to present a common international investment policy for the EU.466 The Commission goes 

on to say:  

 

Investor-state dispute settlement, which forms a key part of the inheritance that the Union 

receives from Member State BITs, is as important as an investment involves the 

 
463 Commission, ‘Submission of the European Union and its Member States to UNCITRAL Working Group III’ (18 
January 2019) <https://trade.ec.europa.eu/doclib/docs/2019/january/tradoc_157632.pdf> para 2. 
464 Commission, ‘Multilateral reform of investment dispute resolution’ (Staff Working Document—Impact 
Assessment) SWD (2017) 302 final, <https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52017SC0302&from=EN> 
465 Commission, ‘Comprehensive European international investment policy’ (no 209). 
466 ibid 2(b). 
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establishment of a long-term relationship with the host state which cannot be easily 

diverted to another market in the event of a problem with the investment. Investor-state is 

such an established feature of investment agreements that its absence would in fact 

discourage investors and make a host economy less attractive than others.467 

 

The Communication also explains that given the importance of ISDS as a grandfather feature of 

the FDI competence inherited from Member States, the EU faces several obstacles. These 

include that the EU is “not historically been a significant actor in this field”, which means that 

the EU is not a signatory to key agreements like the Convention on the Settlement of Investment 

Disputes between States and Nationals of Other States (the ICSID Convention).468  

 

The Commission says in the 2010 Communication that “in approaching investor-state dispute 

settlement mechanisms, the EU should build on Member State practices to arrive at state-of-the-

art investor-state dispute mechanisms.” The Commission concluded that it should take on the 

issues identified by Member States have identified. These aspirations include transparency in 

investor-state dispute settlement, developing consistency and predictability through the use of 

semi-permanent arbitrators and appellate mechanism, the EU to seek to accede to the ICSID 

Convention through an amendment to the ICSID Convention.469 This 2010 Communication 

shows no indication that the Commission attributes calls for reform from outside the EU. It does 

provide a historical map that shows how the Commission’s reform agenda was from the work 

that Member States were doing before the 2009 transfer of competence for FDI to the 

 
467 ibid 3(d). 
468 ibid.  
469 ibid.  
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Commission. As the Commission negotiated with third countries on trade and investment 

agreements, the Commission's reform changed somewhat.    

 

European civil society organisations (‘CSOs’) and Non-Governmental Organisations (‘NGOs’) 

dedicated to public interest play an important role in understanding the public opposition 

mounted against TTIP and CETA.470 As a means to gain legitimacy, the Commission has worked 

with and funded CSOs.471 However, CSOs had mobilised against TTIP and had drummed up 

significant public support for their position. Preying on European fears concerning Sanitary and 

Phytosanitary Measures (‘SPS’) and Genetically Modified Organisms (‘GMO’), Greenpeace 

Netherlands leaked hundreds of documents relating to the negotiation of TTIP.472 However, these 

were long-standing contentions between the EU and the United States and were easily grasped 

by the European public. CSOs then linked SPS and GMO to ISDS and exploited the belief that 

Americans are more litigious, American corporations are aggressive, and therefore they will sue 

MSs and block legislation made in the public interest.473 The public pressure was so intense that 

the Commission postponed negotiations on the Investment Chapter and held online public 

consultations. The vast majority of responses were mobilised by eight CSOs opposed to ICS in 

TTIP and ultimately did not prove to be an accurate litmus test of public opinion.474 The 

 
470 Laurie A Buonanno, ‘The new trade deals and the mobilisation of civil society organizations: comparing EU and 
US responses’ (2017) 39 J Eur Integration 795. 
471 See Christine Quittkat and Barbara Finke, ‘The EU Commission Consultation Regime’ in Beate Kohler-Koch, 
Dirk De Bievre and William A Maloneys (eds) Opening EU Governance to Civil Society: Gains and Challenges 
(Mannheim 2008) 183 for a in-depth discussion and examples of the interactions of CSOs and the Commission.  
472 Leif Johan Eliasson and Patricia Garcia-Duran Huet, ‘TTIP negotiations: interest groups, anti-TTIP civil society 
campaigns and public opinion’ (2018) J Transatlantic Studies 1 
473 Quittkat and Finke (no 470) 803. 
474 ibid.  
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Commission addressed the results of the public consultation with revising ICS, but this did not 

stop the CSOs from denouncing it.475 

 

In a co-sponsored paper with the Government of Canada two years before the EU’s submission 

to UNCITRAL WGIII, references to calls to reform are even less clear. While praising the 

benefits of economic growth through investment agreements and the need for dispute settlement 

rules, there is a statement regarding the perception of where the debate about ISDS began. The 

authors state “the last years have seen growing scrutiny and questioning of investor-state dispute 

settlement (ISDS) and search of balance in investment protection rules by policy-makers and the 

public alike [emphasis added].”476 They go on to state that “many economies around the world 

have engaged in a reflection process about their policies in this area.”477 Equally vague are 

references to “backlash in some parts of the world” in connection to high profile ISDS cases.478 

Whether in Europe or further afoot, the debate and backlash against current ISDS practice are 

conceptualised as happening out in the world.  

 

The co-sponsored paper goes as far as to say that the inability of some countries to agree on 

ISDS provisions in new investment agreements is further contributing to scepticism towards the 

benefits of investment agreements, generally speaking.479 This is surprising given the difficulty 

that Canada and the EU faced regarding the Investment Chapter of CETA.480 The preface to the 

 
475 Pia Eberhard, ‘The Great CETA Swindle’ (Corporate Europe Observatory Issue Brief November 2016) 
476 Commission and Government of Canada, ‘Multilateral Investment Dispute Mechanism’ (no 4124 para 3. 
477 ibid para 4. 
478 ibid. 
479 ibid.  
480 See Chapter 8: Investment of Comprehensive Economic and Trade Agreement (CETA) between Canada, of the 
one part, and the European Union and its Member States, of the other part (signed 30 October 2016) OJ:L:2017:011 
available at <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2017:011:FULL&from=en>. 
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Online Public Consultation on ISDS within TTIP between the EU and the United States refers to: 

“investment protection and ISDS have been at the forefront of a public debate in the EU on 

TTIP.”481 Again, calls for reform are most often understood as happening within EU institutions 

and between MSs.  

 

Despite the existence of such existential scepticism, the EU appears to be confident in the pursuit 

of institutional reform rather than abandoning all ISDS. In a co-sponsored paper by the 

Commission and the Government of Canada, the authors discuss options for reform, including 

reform at the multilateral level which “already [constitutes] an important step in increasing the 

legitimacy and acceptance of the international investment regime.”482 Such multilateral reform 

should be pursued because the EU finds itself “in times where bilateral or regional trade 

agreements are increasingly put into question.”483 The pursuit of multilateral reform is made 

more desirable by the criticism relating to the legitimacy of ISDS is both in developed and 

developing countries.484 

 

 

2. Does the EU envision ongoing external engagement and dialogue to inform the 

evolution of ICS? If so, to what extent?  

 

There are references to the importance of inclusivity as it relates to external partners. However, 

they often lack detail on how this might be achieved within investment policy. For example, 

 
481 Commission, ‘Online public consultation on TTIP’ (no 413). 
482 Commission and Government of Canada, ‘Multilateral Investment Dispute Mechanism’ (no 414) para 6. 
483 ibid. 
484 ibid para 19. 
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policies like ‘Trade for Aid’ has been long endorsed by the EU and are in line with the EU’s 

values concerning sustainable development.485 The lack of specificity regarding the inclusion of 

third countries, particularly poorer partners, is significant. It may be that the EU has developed 

ICS most intensely with relatively wealthy trading and investment partners like that of Canada 

and Singapore. Conversely, it may be that lower-income countries may be more sceptical of the 

institutionalisation of investment dispute settlement in the form of ICS.  

 

Although the EU intends to develop ICS on a bilateral basis first, it is also deeply committed to 

pursuing it multilaterally. The EU argues that the reform of ISDS on the multilateral level is 

more inclusive than pursuing such reforms on a bilateral or regional basis. A co-sponsored paper 

by the Commission and the Government of Canada presented to the World Economic Forum 

goes on to say that:  

 

Addressing reform of ISDS multilaterally is the only way of guaranteeing a fully 

inclusive approach that takes into account the positions and experiences of all countries 

with a view of building a truly global consensus on the best possible regime for the 

resolution of international investment disputes.486 

 

The authors of the paper do not elaborate on how such multilateral reforms will maintain an 

inclusive approach. Without further qualification, it appears that the EU takes multilateralism as 

an antidote to Western investment imperialism.  

 
485 Marikki Stocchetti, ‘Inside the European Consensus on Development and Trade: Analysing the EU’s Normative 
Power and Policy Coherence for Development in Global Governance’ (DPhil Thesis, University of Helsinki 2013) 
available at < https://pdfs.semanticscholar.org/ee47/faa4715774c538b36a8f0c6f61101ee06f89.pdf> 
486 ibid para 22. 



 

 132 

 

Much in the same vein, the European Commissioner for Trade Cecilia Malmström commented in 

November 2018 that any reform of ISDS must be done at the multilateral level. In this way, the 

“discussion must be multilateral” to be “fully inclusive and address all concerns”.487 Further, 

Malmström commented in the same speech that there was consensus in the UNCITRAL Session 

in November 2018 that reform needs to happen.488 The successful redesign of ISDS will be done 

through multilateral discussions that take into account reforms occurring in other fora like the 

International Centre for Dispute Settlement.489  

 

Malmström explains from the EU’s perspective only a permanent body can address the concerns 

about current ISDS practice. Most importantly, it is not for one country or group of countries 

(like the EU) to unilaterally determine the design and function of a permanent body.490 For the 

EU, it appears that a permanent body is the only reform that will be “fit for purpose” in the 21st-

century international investment landscape and is respected by all.491 Malmström commented: “I 

am proud that the EU has contributed to getting the international community thus far.”492 This 

highlights how the EU has taken a leadership role in shaping reform internationally. However, 

given the EU’s dominance in the field, it raises questions about the sincerity of the commitment 

to collaborate with lower-income economies that may be sceptical of a Multilateral ICS.  

 

 
487 Malmström, (no 435). 
488 ibid. 
489 ibid.  
490 ibid. 
491 ibid. 
492 ibid. 
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In its submission to UNCITRAL’s WGIII in January 2019, the Commission has proposed two 

elements that I argue suggest the EU ensuring ongoing dialogue and external engagement in the 

longer term for a Multilateral ICS.  Firstly, there is a proposal regarding an Assistance 

Mechanism.493 There is little detail regarding this in the submission to WGIII. This mechanism is 

intended to help least developed and developing countries in litigation of international 

investment disputes.494 There is a scoping and feasibility study being prepared to gauge 

developing countries’ needs. It remains an open question as to whether this Assistance 

Mechanism would be a part of the Multilateral ICS.495  

 

Secondly, there is the proposal regarding Open Architecture to ensure some flexibility being 

built into reform proposed under UNCITRAL’s WGIII.496 This means that the EU is willing to 

accept that some countries wish to use the standing mechanism for state-to-state disputes and not 

use the standing mechanism for investor-state disputes.497 The ability to opt-out of using the 

standing mechanism does not address the EU’s concerns about current investment dispute 

settlement practice. 

 

The Commission is also advocating for determining the conditions under which a party to the 

instrument establishing the standing mechanism should be able to intervene in disputes on 

questions of systemic importance to which they are not contracting parties. This needs to be 

 
493 Commission, ‘UNCITRAL WGIII Submission January 2019’ (no 460) para 38. 
494 See Anthea Roberts and Taylor St. John, ‘UNCITRAL and ISDS Reform: In Sickness and Health’ (EJIL: Talk!, 
23 October 2019) <https://www.ejiltalk.org/uncitral-and-isds-reform-in-sickness-and-in-health/> for further 
discussion of political dynamics playing out in regards to the Assistance Mechanism between least developed and 
developing countries.  
495 ibid. 
496 Commission, ‘UNCITRAL WGIII Submission January 2019’ (no 462) para 39. 
497 ibid.  
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balanced against contracting parties retaining control over binding interpretations.498 For the 

Commission, these mechanisms will help with the ongoing engagement aspect of the Multilateral 

ICS at the procedural level. Although lacking in detail, the proposed mechanisms address the 

EU’s desire to retain control over binding interpretations both present and in the future. These 

mechanisms would also allow for a more collaborative approach that allows non-contracting 

parties to intervene in particular cases. On the whole, these mechanisms appear to encourage 

dialogue and engagement of contracting states operating under a Multilateral ICS.  

 

3. Does the ICS improve the procedural ‘goodness’ of ISDS? How does the EU speak 

about the procedural difference of ICS? 

 

The design of a bilateral ICS and a multilateral ICS are key parts of the EU’s reform of ISDS. 

From the Commission’s perspective, the design of ICS will “improve the current system and 

address its perceived limitations in terms of legitimacy, transparency, consistency and 

predictability and legal correctness.”499 This is emphasised a number of times. I have chosen to 

include changes to the design of ISDS within ICS as procedural ‘goodness’ of ICS and the 

Multilateral ICS. This is to say that differences in the procedure and conduct under ICS is 

markedly different from current ISDS practice. This stark contrast is held up as evidence that the 

new system will be more consistent with the constitutive principles or values of the EU and 

address some of the criticism levelled against ad hoc investment arbitration. The EU contends 

 
498 ibid.  
499 Commission and Government of Canada, ‘Discussion Paper: Establishment of a multilateral investment dispute 
settlement system’ (Expert Meeting, Geneva, 13 and 14 December 2016) 
<http://trade.ec.europa.eu/doclib/docs/2017/january/tradoc_155267.12.12%20With%20date_%20Discussion%20pa
per_Establishment%20of%20a%20multilateral%20investment%20Geneva.pdf> para 2. 
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that the inclusion of an appeal mechanism will significantly improve the legitimacy and 

predictability of the case-law of ICS.  

 

Recall the European Commission’s online public survey to gauge the public’s perspectives to 

inform the Commission's position in future investment agreement negotiations whose findings 

were published in 2015. One of the key issues the Commission focused on was that of an appeal 

mechanism. Unlike the strong position the Commission has taken in bilateral and multilateral 

fora towards an appeal mechanism, public responses in the online survey to the appeal 

mechanism were ambivalent. There was neither clear support nor opposition from the public 

concerning the creation of an appeal mechanism in future EU investment agreements.500 The 

report goes on to say that while many NGOs and business organisations “see the advantage of an 

appeal possibility, the point at the same time to several concerns.”501 Chief among these concerns 

is that an appeal mechanism causes costs and delays the procedure.  

 

Shortly after the release of the online consultation, the Commission published their Concept 

Paper about the TTIP negotiations in May 2015. In that Concept Paper, the Commission outlines 

the case for an appeal mechanism as part of the move to more institutionalised dispute 

settlement. In it, the Commission notes that “an appellate mechanism was one of the issues 

which gained broadest support in the public consultation from both business and NGOs.”502 The 

support for an appellate mechanism is qualified with concerns about permanent judges from 

greater legitimacy and multilateral scope to avoid deeper fragmentation of appeal jurisdictions.503 

 
500 Commission, ‘Online public consultation on TTIP’ (no 413) 24. 
501 ibid.  
502 Commission, ‘Investment in TTIP –Reform’ (no 147) III.1. 
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The concept paper argues that an appellate mechanism ensures correctness and predictability and 

can address legitimacy concerns too. This may be done through design and particularly how 

judges are chosen and remunerated.504 

 

The concept paper refers to the EU’s commitment to developing an appellate mechanism by 

including rendez-vous clauses in both CETA and the EU-Singapore Agreement in which Parties 

will agree to set up an appellate mechanism in the future.505 Looking forward, the Commission 

proposed that future EU proposals should include text regarding its mechanism’s role, set-up and 

operation in all future bilateral negotiations.506 This is seen as a step to ensure independence, 

impartiality and predictability in dispute settlement and increase legitimacy in the now-defunct 

TTIP negotiations. In closing the Commission’s comments about the appellate mechanism, there 

is a reference to the WTO Appellate Body and the possibility of modelling its institutional set-up 

and an optimistic outlook on the inclusion of an appeal mechanism in TTIP.507 This may be an 

attempt to kick the can down the proverbial road rather than establishing a functioning ICS now. 

Further, the desire to develop a two-tier court adds to the complexity and cost which makes the 

rendez-vous clause more attractive as the EU, MSs and third country partner will not be required 

to implement such a court in the shorter term. 

 

I quote at length what the EU envisioned for the Multilateral ICS from Colin Brown’s Speech at 

the 3rd Vienna Investment Arbitration Debate in June 2018. He consolidates the EU’s perspective 

on ISDS reform. Brown elaborates:  
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We have of course our preliminary ideas on how this should be designed. The main features 

we would envisage would be as follows:  

• The court would be permanent and be composed of a Tribunal of First Instance and 

an Appeal body;  

• Consideration should be given as to how alternative dispute resolution can be 

enhanced in investment disputes, with a view to avoiding that disputes actually lead 

to litigation;  

• Appeal should not imply that a case is heard again de novo. An appeal should only be 

on issues of law and, we would suggest, on allegations that there has been manifest 

error in the appreciation of the facts;508 

 

Brown goes on to list the EU’s preliminary thoughts on the selection of arbitrators, an opt-in 

jurisdiction of the court, costs, the use of UNCITRAL Rules on Transparency for ISDS, the 

creation of a support system for developing countries and special provisions for Small and 

Medium Enterprises (‘SMEs’).509 In short, the Commission’s design for ICS is intended to imbue 

it with legitimacy by ensuring legitimate claims are heard and that there is an appeal process 

when arbitrators get the rules wrong. 

 

Of the claims asserting greater legitimacy and transparency, two features stand out: the 

permanence of the Court and an appeal mechanism. The first is that of a permanent body to 

adjudicate investment disputes. Brown comments that “it is only by creating a permanent body 

 
508 Brown (no 423). 
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that creates predictability and confidence through the expectation that rulings will be issued by 

independent, highly qualified adjudicators, and will be followed, that we can truly address the 

concerns associated with ISDS.”510 The permanence of a Multilateral ICS is perhaps the most 

significant point of contrast to current ad hoc arbitration practice. It is given considerable weight 

in transforming investment dispute settlement into an institution that aligns with the EU's 

interests and values. 

 

In the Commission’s January 2019 Submission to UNCITRAL WGIII, they advocate that 

establishing a standing mechanism with permanent, full-time adjudicators is the best way to 

enhance the predictability and consistency of investment dispute settlement.511 Greater 

predictability that comes from the permanent standing mechanism is thought to “make decision-

making more efficient, and hence more cost-effective, and likely to reduce the number of cases 

overall.”512 Consistent case-law anticipated to result from a permanent standing mechanism will 

deter “adventurous” or speculative cases. The Commission contends that an investor is thought 

less likely to bring a claim based on a legal argument that the permanent standing mechanism has 

rejected.513 In this way, a permanent standing mechanism addresses many of the EU’s concerns 

about ad hoc arbitration, such as inconsistent case-law and a rising number of cases, including 

frivolous ones. 
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511 Commission, ‘UNCITRAL WGIII Submission January 2019’ (no 462) para 41. 
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Within CETA, the administrative and organisational matters of the Appellate Tribunal were laid 

out in a Proposal for a Council Decision after being agreed by the CETA Joint Committee.514 It 

appears that the Appeal mechanism features key elements of the EU’s vision of reform. In 

Article 3(2), the Appellate Tribunal is to modify or reverse the legal findings and conclusions of 

the Tribunal in whole or in part in those cases in which it upholds an appeal. This is an important 

step for building legal certainty and increasing coherence in the case law.  

 

In January 2017, at an informal ministerial meeting at the World Economic Forum, the European 

Commission and the Government of Canada again presented their case for the multilateralisation 

of ICS in a relatively short note. They argue that the absence of appeal against ISDS decisions 

(under current ad hoc arbitration) is a concern and that the very limited grounds for appeal are 

insufficient. They go on to say:  

 

15. …[the lack of an appeal mechanism] means that ISDS decisions can be legally wrong 

but cannot be corrected. This is difficult to explain to constituents. This may be less 

problematic in the field of private contract-based arbitration, where reaching a quick 

decision may outweigh systemic and societal interests. The absence of an appeal becomes 

however problematic when the governments’ long-term treaty obligations are at stake and 

public policy choices are challenged. 

 
514 Annex COM(2019) 457 of 11 October 2019 to the Proposal for a Council Decision on the position to be taken on 
behalf of the European Union in the CETA Joint Committee established under the Comprehensive Economic and 
Trade Agreement (CETA) between Canada, of the one part, and the European Union and its Member States, of the 
other part as regards the adoption of a decision setting out the administrative and organisational matters regarding 
the functioning of the Appellate Tribunal, <https://eur-lex.europa.eu/resource.html?uri=cellar:d4636933-ec0f-11e9-
9c4e-01aa75ed71a1.0001.02/DOC_2&format=PDF>. 
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16. Complementing the investment dispute resolution system with the checks and 

balances known from other judicial systems in the field of public or international law 

would improve the legal quality of decisions. It would rebuild trust in the system (and, 

consequently, improve the recognition and implementation of its decisions). At the same 

time, a standing review mechanism (such as in the form of an appellate tribunal) would 

contribute to building-up a more coherent case-law with the benefit of increased 

predictability and coherence for the users of the systems [emphasis added].515  

 

The Commission and the Government of Canada double down on the claims that a multilateral 

investment dispute settlement mechanism (which includes an appeal mechanism) is the “only 

way to ensure more consistency and predictability” in interpreting investment treaty provisions 

and addressing current critiques of the system.516 

 

In its January 2019 submission to UNCIRAL WGIII, the EU submitted that an appeal 

mechanism ensures correctness.517 The notion is that legal correctness is derived from the court’s 

ability to review decisions taken at first instance and correct legal errors. Further, the EU asserts 

that legal correctness can be found in domestic legal systems and ensures that independent 

decision-makers have a check on their power.518 The hierarchal nature of the appeal mechanism 

also lends itself to gradually building greater consistency in legal decisions.519 The EU advocates 

for a two-tier design among possible design choices because it is “the most effective structure for 

 
515 Commission and Government of Canada, ‘Multilateral Investment Dispute Mechanism’ (no 414) paras 15-16. 
516 ibid para 20. 
517 Commission, ‘UNCITRAL WGIII Submission January 2019’ (no 462) para 43. 
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ensuring predictability and consistency.”520 The EU believes that keeping the appeal mechanism 

within the same institution will result in “a greater degree of deference” towards the appeal 

mechanism that is completely missing from ad hoc tribunals.521 Finally, the EU suggests that in 

its submission that remand or the ability of an appeal court to send back cases to lower courts as 

part of the resolution of disputes is another key design element that should be included in the 

Multilateral ICS.522 

 

4.3.1 Analysis  
 

Deontological ethics in Manners’ analysis looks to how the EU diffuses and promotes its 

constitutive principles and policies externally. In short, Manners call this “‘being reasonable’ in 

world politics.”523 Responding to calls for reform may be a part of being reasonable for the EU to 

improve the existing investment arbitration system. Deontological ethics requires that the EU 

rationalises its external actions and policies through external engagement and dialogue.   

 

Calls for reform from the EU’s perspective and outward projection appear to be from within 

initially after the transfer of competence for FDI to the EU. However, subsequent documents 

chosen for analysis reveal that there are references to a general and global perception that ISDS 

requires reform. The EU finds itself in a leadership position internationally, shaping the 

consensus around the reform pursued multilaterally. It hopes to offer the international 
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community its experience developing the bilateral ICS to the discussions happening under the 

remit of UNCITRAL WGIII.  

 

The Commission has supported two proposals concerned with external engagement and dialogue 

in a future multilateral ICS. Firstly, the Assistance Mechanism appears to be an important 

element of the discussions happening under UNCITRAL WGII’s mandate. From the documents 

selected for analysis, there was little detail about the Assistance Mechanism. However, the 

Assistance Mechanism (also called by some states the Advisory Centre) has become an 

important point of consensus in UNCITRAL WGIII as no states have opposed it.524 Further, 

several delegations from West Africa have prioritised the Assistance Mechanism after the third 

Intersessional Regional Meeting in Conakry, Guinea.  

 

While there is some doubt as to the effectiveness of such a mechanism525, it is undeniable that it 

is a gesture concerned with ensuring that there is engagement and dialogue from more of the 

participating countries in UNCITRAL WGIII. Given that the EU is pursuing systemic change by 

creating a new international court with highly qualified arbitrators, it appears that lower-income 

countries may lack the capacity in both resources and staff to participate in a meaningful way. 

Despite this criticism, several governments from outside the EU have proposed new designs for 

the Assistance Mechanism shows that it is much more than a top-down exercise. For example, 

the Government of Thailand commented in their submission:  
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Developing countries may not be able to respond effectively to investment disputes 

because of the lack of resources and institutional capacity. This problem can be addressed 

by establishing an Advisory Centre on International Investment Law (‘ACIIL’)…the 

ACIIL can provide states with legal advice on investment law before a dispute arises and 

act as counsel when there is a dispute. In addition, they can also help States in capacity-

building and the sharing of best practices.526  

 

Since the Regional Intersessional meeting in Conakry, the proposals for the Assistance 

Mechanism now place more emphasis on coordination, support for treaty drafting advice, 

information sharing, training officials and capacity building to avoid and handle disputes.527 

 

Secondly, the Commission has proposed Open Architecture to encourage wider adoption of the 

reform developed under UNCITRAL WGIII. The partial adoption of Multilateral ICS does not 

address the EU and Member States’ concerns about the systemic nature of current investment 

dispute practice problems. However, it is a reasonable response to get more countries 

participating in the system. This may be the best way forward as some countries like South 

Africa may be amenable to adopting the standing mechanism for state-to-state disputes, whilst 

South Africa has rejected the reform of investment dispute settlement achieved under 

UNCITRAL WGIII.528  

 

 
526 UNGA, ‘Possible reform of investor-State dispute settlement (ISDS): Submission from the Government of 
Thailand’ (8 March 2019) <https://undocs.org/en/A/CN.9/WG.III/WP.162> para 26. 
527 UNGA, ‘Summary of the intersessional regional meeting on investor-State dispute settlement (ISDS) reform 
submitted by the Government of the Republic of Guinea’ (4 October 2019) A/CN.9/WG.III/WP.183 
<https://undocs.org/en/A/CN.9/WG.III/WP.183> para 28. 
528 UNGA, ‘Possible reform of Investor-State dispute settlement (ISDS): Submission from the Government of South 
Africa’ (17 July 2019) A/CN.9/WG.III/WP.176 <https://undocs.org/en/A/CN.9/WG.III/WP.176> 14. See also;  
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A considerable amount was written about the procedural differences between ICS and current 

ISDS practice in the documents chosen for this analysis. Procedure is important to deontological 

ethics to the extent that an action can be judged by a series of rules rather than an external 

authority. The important role of procedural ‘good’ was address in the third question I developed 

for this analysis. Much of the focus on procedure was on permanence and an appeal mechanism 

to improve investment dispute settlement. The EU’s vision for a permanent, two-tier design for a 

Multilateral ICS is speculated to be a sort of panacea for the ills of current ISDS reform. The 

importance of design is hard to deny given how much the Commission wrote about the merits of 

a procedurally different approach to investment dispute settlement.  

 

At the bilateral level, the Commission appears to present some conflicting information regarding 

the level of public support for the inclusion of ICS in the EU’s recent and future investment 

agreement negotiations. The Online consultation appears to reference support coupled with 

serious concerns voiced by NGOs, business organisations and government organisations. This is 

markedly different from the enthusiasm expressed by the Commission. The Commission feels 

that permanence lends itself to establishing consistency and predictability of the case-law.  The 

systemic changes proposed under the Multilateral ICS aspire to create a more ethical and values-

based investment dispute settlement system.  

 

However, there is an assumption of the effectiveness of a permanent appeal mechanism to 

improve the consistency in case-law and the ability to correct legal errors. On the issue of an 

appeal mechanism, this would reverse the benefit of finality that investors enjoy with ISDS.529 

 
529 See Jean Thiefry, ‘The Finality of Awards in International Arbitration’ (1985) 2 J Int’l Arb 27.  
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With the possibility of appeal, cases may become much more lengthy, costly and the claimant 

may be more exposed to an adverse outcome because of the possibility of appeal. These potential 

outcomes only further disadvantage smaller investors and developing countries. Some of the 

costs of longer processes might be absorbed in an institutional setting but does little to cover the 

lawyers’ costs, often the largest expense in an arbitration.530 

 

The second issue that a permanent appeal mechanism is hoped to solve is inconsistency in the 

case-law. However, inconsistent decision may arise in any national legal system with binding 

precedent.531 There are particular challenges to using binding precedent in ISDS. Firstly, each 

case is considered on its unique set of facts. Secondly, many IIAs have provisions which state 

that there is no precedent or binding effect between arbitral awards.532 There is a developing 

practice in which soft precedent appears to be emerging in investor-state arbitration where 

arbitral panels may closely consider or adopt the reasoning of other tribunals.533   

 

It must be said, within the domain of deontological ethics, the concern is on the procedure and 

not the outcome. That is the concern of the upcoming section, consequentialist ethics. The 

distinction between deontological and consequentialist ethics becomes problematic as the 

 
530 Cecilia Olivet and Pia Eberhardt, ‘Profiting from Injustice: How law firms, arbitrators and financiers are fuelling 
an investment arbitration boom’ (Corporate Europe Observatory and the Transnational Institute 2012) 
<https://www.tni.org/files/download/profitingfrominjustice.pdf> 
531 Anthony Niblett, ‘Tracking inconsistent judicial behavior’ (2013) 37 Int’l Rev of L & Econ 9; Paul M Janicke, 
‘On the Causes of Unpredictability of federal Circuit Decisions in Patent Cases’ (2005) 3 NW J Tech & Intell Prop 
1.   
532 Konrad Czech, Beata Gessel-Kalinowska Vel Kalisz, ‘The Role of Precedent in Investment Treaty Arbitration’ 
(2019) 85 Int’l J Arb Med & Dis Management  
533 Jeffrey P Commission, ‘Precedent in Investment Treaty Arbitration – A Citation Analysis of a Developing 
Jurisprudence’ (2007) 24 J Int’l Arb 129.  



 

 146 

consequences of a procedurally correct ICs may have profound impacts on bilateral and 

multilateral partners in the future ICS.  

 

4.4 Consequentialist Ethics  

 

Consequentialist ethics requires that the EU think reflexively about how it shapes the world 

beyond its borders. In the context of ICS, the thesis focused on how the EU understood its wider 

influence, given the international character of ICS. There is tension between leading the 

international consensus on establishing a Multilateral ICS and participating in multilateral 

negotiations. The EU has a vested interest in the outcome of these negotiations. In terms of this 

new international investment landscape reflecting EU constitutive principles, it is early in the 

negotiation of the Multilateral ICS. The thesis argues that the EU is acting as a consequentialist 

ethical actor that is conflicted by the desire to work multilaterally and the desire to replicate 

internal competence for investment externally.   

1. How does the EU understand itself as exerting influence on shaping a new 

international investment order?  

 

The Commission stated in ‘Trade for All’ in October 2015 that “the EU is best placed—and has 

a special responsibility – to lead the reform of the global investment regime, as its founder and 

main actor.”534 As a leader in the field, the Commission has prioritised provisions that emphasise 

states’ right to regulate EU bilateral agreements as and when they are negotiated.535 Another 

 
534 Commission, ‘Trade for all’ (no 4). 
535 ibid. 
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priority for the Commission is that EU bilateral agreements will include ICS as the dispute 

settlement, which will feature a Tribunal of First Instance and an Appeal Tribunal. EU bilateral 

Agreements will also include a clear code of conduct for members of ICS so that ICS will be 

“comparable to those [codes of conduct] required for members of permanent international 

courts.”536 The EU understands it is influential in shaping reform both in bilateral and 

multilateral fora and its “special responsibility” to do so.537  

 

In 2016, the Commission and the Government of Canada co-sponsored a discussion paper from 

an expert meeting in which they contemplate the value of the knowledge and experience gained 

through the establishment of ICS under CETA. Set against the multilateral discussions of reform 

happening under the auspices of UNCITRAL WGIII, the authors state:  

 

Guidance could be taken from the core characteristics common to highly respected and 

successful multilateral dispute resolution institutions such as the WTO Dispute 

Settlement System in the International Court of Justice. In addition, the approach featured 

in the EU-Canada Comprehensive Economic and Trade Agreement (CETA) of 2016 may 

provide for some interesting ideas. However, it is not the intention of the European Union 

nor the Government of Canada to propose it as a model for the current discussions on the 

establishment of a permanent multilateral investment dispute settlement system [emphasis 

added].538  

 

 
536 ibid. 
537 ibid.  
538 Commission and Government of Canada, ‘Discussion Paper: Establishing…’ (no 413) para 3.  
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The position of the Commission for the establishment of bilateral ICSs and that of the 

Commission’s proposals for UNCITRAL WGIII are intended to be wholly separate.  

 

The Commission released a fact sheet in December 2016 to provide more clarity about the future 

multilateral investment court. In that fact sheet, the Commission states:  

 

The Investment Court System (ICS) in CETA is built around core principles as found 

also in most domestic courts and international tribunals such as permanency, appeal 

possibility, and random allocation of cases. These core principles would also feature in 

the discussions on a multilateral court [emphasis added].539 

 

The authors explain that the multilateral context will have specific issues such as scope, 

membership, enforcement and location, which do not apply in the same way to the bilateral 

context.540 Another important piece of the puzzle is that the Commission intends for the 

multilateral court to replace those ICSs set up on a bilateral basis. Further, recent EU agreements 

with Vietnam and Canada541 include provisions for such a transition.542 

 

In a paper co-sponsored by the European Commission and the Government of Canada at an 

informal ministerial meeting at the World Economic Forum, the authors concede that an “all-

 
539 Commission, ‘A future multilateral investment court’ (Fact Sheet, 13 December 2016) 
<https://ec.europa.eu/commission/presscorner/detail/en/MEMO_16_4350> 
540 ibid.  
541 CETA Article 8.29. 
542 ibid.  
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encompassing reform project may be difficult to achieve in the short and medium-term.”543 The 

authors argue that the renegotiation of over 3200 bilateral investment treaties in force would be  

 

The more promising and effective way to reform is for interested governments to agree on a 

multilateral framework for resolving investment disputes that are open for adherence and applied 

to existing investment treaties.544 This path to reform has been used for the Mauritius 

Convention545 for the improvement of transparency negotiated under the auspices of 

UNCITRAL546 or for the updating of existing double-taxation treaties like the Multilateral 

Convention to Implement Tax Treaty Related Measures547 negotiated under the auspices of 

OECD.548 The Commission is deeply committed to reform at the multilateral level for a more 

complete and coherent reform of a highly fragmented IIA network.  

 

The EU appears to strongly favour a multilateral approach to reform as to be more inclusive and 

collaborative to reform current ISDS practice. In a speech commenting on the progress made by 

the UNCITRAL WGIII in November 2018, Malmström commented: “I am proud that the EU 

has contributed to getting the international community thus far.”549 Unsurprisingly, the European 

Union has a vision for reform, and it is pursuing its ideas about reform in multilateral fora. Being 

 
543 Commission and Government of Canada, ‘Multilateral Investment Dispute Mechanism’ (no 414) para 5. 
544 ibid para 18. 
545 United Nations Convention on Transparency in Treaty-based Investor-State Arbitration (adopted on 10 
December 2014, opened for signature on 17 March 2015) and United Nations Convention on Transparency in 
Treaty-based Investor-State Arbitration, 69th Session, Resolution 4/69/116 (18 December 2014). 
546 See also Gabrielle Kaufmann-Kohler and Michele Potesta, ‘Can the Mauritius Convention serve as a model for 
the reform of investor-State arbitration in connection with the introduction of a permanent investment tribunal or an 
appeal mechanism? Analysis and roadmap’ (2016) Geneva Centre for International Dispute Settlement Research 
Paper, available at < https://www.uncitral.org/pdf/english/CIDS_Research_Paper_Mauritius.pdf>. 
547 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting 
(entry into force 1 July 2018) available at < https://www.oecd.org/tax/treaties/multilateral-convention-to-implement-
tax-treaty-related-measures-to-prevent-BEPS.pdf>. 
548 Commission and Government of Canada, ‘Multilateral Investment Dispute Mechanism’ (no 412) para 18. 
549 Malmström, (no 435). 
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the driving force behind international consensus on this issue does not sit comfortably with a 

deep commitment to multilateralism and serious concerns from lower-income countries 

questioning the need for investment protection. The proposed reform of a permanent body 

requires resources to maintain and run, skilled practitioners, and other capacity issues. This 

appears to be yet another example of multilateralism in name but not in practice.550 

 

2. Does this new international investment order properly reflect the constitutive 

principles of the EU? Is this the desired effect? 

 

In a 2017 Impact Assessment, the Commission laid out possible policy options for consideration 

accompanying a Recommendation for a Council Decision in relation to authorising the 

negotiation of a Multilateral ICS and relevant Convention.551 The Commission argues that 

multilateral reform is well within its remit and reflects the constitutive norms set out in the 

Treaties. The Commission cites Article 205 TFEU which outlines the common commercial 

policy, and Article 21 TEU outlines the general provisions for the EU’s external action.552 In 

particular, the Commission cites Article 21(1) TEU which, says that: 

 

[t]he Union’s action on the international scene shall be guided by the principles which 

have inspired its own creation, development and enlargement, and which it seeks to 

advance in the wider world: democracy, the rule of law, the universality and indivisibility 

 
550 Stephan Keukeleire and Bas Hooijmaaijers, ‘The BRICS and Other Emerging Power Alliances and Multilateral 
Organizations in the Asia-Pacific and the Global South: Challenges for the European Union and Its View on 
Multilateralism’ (2014) 52 JCMS 582. 
551 Commission, ‘Impact Assessment’ (no 463) pt 3.1.  
552 ibid.  
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of human rights and fundamental freedoms, respect for human dignity, the principles of 

equality and solidarity, and respect for the principles of the United Nations Charter and 

international law [emphasis added].553 

 

Finally, the Commission concludes with Article 21(2) TEU, which states that the EU is to pursue 

its objectives like that of “(e) encourage the integration of all countries into the world economy, 

including through the progressive abolition of restrictions on international trade; […] and (h) 

promote an international system based on stronger multilateral cooperation and good 

governance” through “a high degree of cooperation in all fields of international relations.”554 The 

Commission provided a number of statements said by the Commission in a selection of policy 

documents relating to Multilateral from 2015 onwards. These statements show that the 

Commission is acting in the spirit of the above provisions.555  

 

For the DG of Trade for the European Commission, Colin Brown commented that the EU 

believes that investment protection and an effective and neutral dispute settlement system is part 

and parcel of maintaining a stable business environment.556 The EU dismisses any suggestion of 

the ineffectiveness of the international investment dispute system as it pushes forward with 

replicating its economic growth internally on a global scale by encouraging investment.557  

Further, the EU is inspired by its own preliminary reference procedure558 , designed to delocalise 

 
553 TEU Article 21, as construed by ibid.  
554 TEU Article 21(2).  
555 ibid.  
556 Brown (no 423). 
557 ibid. 
558 TFEU Article 267. In the briefest terms, the preliminary reference procedure permits Member States’ national 
courts to ask question(s) of Union law to the Court of Justice of the European Union. For deeper exploration of the 
preliminary reference procedure see Graham Butler, ‘Standing the Test of Time: Reference for a Preliminary 
Ruling’ (2017) 20 IJEL 103. 
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a dispute concerning issues of EU law.559 By not abandoning the international system for dispute 

settlement, the EU ensures that the rule of law is respected and that many international 

investment treaties are respected and enforced.560 

 

In its submission to UNCITRAL WGIII in January 2019, the EU argues that a “permanent two-

tier system provides more opportunities for the appointment of adjudicators from 

underrepresented regions and to seek gender balance.”561 This can be achieved by adding such 

requirements to the selection criteria. This perspective is only expressed in one paragraph, and 

yet it has profound implications for shaping the new system. Given that the Commission has 

waxed lyrical about proposed appointment requirements for arbitrators based on experience in 

international public law and not being a practising arbitration lawyer. In addition, now, the pool 

of future arbitrators must also meet gender and geographic requirements.562 This is arguably the 

EU promoting a more gender and geographically equitable permanent arbitration system.  

 

4.4.1 Analysis  
 

This thesis has focused on what the EU was saying itself about its actions concerning ISDS 

reform within bilateral and multilateral fora. This analysis may be too inward-looking to fully 

engage with the consequences of such actions with third countries and the EU’s impact on the 

multilateral stage of UNCITRAL WGIII. The EU is committed to external action consistent with 

the Treaties and its own constitutive principles therein. But consequentialist ethics deals with the 

 
559 Brown (no 423). 
560 ibid. 
561 Commission, ‘UNCITRAL WGIII Submission January 2019’ (no 604) para 50 
562 ibid.  
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impact and outcome of EU external actions which promote its constitutive principles and values 

in world politics.  

 

As a way around the introspection of this analysis, I have focused on how the EU perceives itself 

to be shaping the international investment landscape. The EU does not deny its significant role in 

investment flows internationally nor in past ISDS cases. As such, the EU feels that it has a duty 

to lead multilateral reform. While the EU has taken the lead on multilateral reform, the 

documents chosen for analysis do not go into great depth about that leadership role. There is a 

sense of tension with being in a leadership role and shaping international consensus. This tension 

is set against the EU’s pursuit of participating in multilateralism in a meaningful way without 

railroading the discussions. A balance needs to be struck on the leadership issue as there are 

accounts that the EU is dominating the discussions in UNCITRAL WGIII.563 

 

The EU compulsion to act and shape ISDS reform is rooted in the Treaties. The Commission has 

argued that bilateral and multilateral ICSs are ripe for reform under the Commission’s guiding 

hand to deliver a new international investment court. This prospect fulfils the need to protect and 

encourage investment, unifying parts of investment law (as much as possible given the battle for 

competence over investment between the EU and MSs) and addressing the crises of legitimacy 

and consistency in international investment arbitration.  

 

 
563 Anthea Roberts and Taylor St. John, ‘UNCITRAL and ISDS Reforms: The divided West and the Battle by and 
for the Rest’ (EJIL: Talk!, 30 April 2019) < https://www.ejiltalk.org/uncitral-and-isds-reforms-the-divided-west-
and-the-battle-by-and-for-the-rest/> 
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The EU is attempting to shape the Multilateral ICS to the extent that it will replace the bilateral 

ICSs it sets up in recent EU investment agreements. This is not insignificant because the 

Multilateral ICS must have many of the features that bilateral ICSs have to facilitate a future 

transition. Recall that AG Bot in Opinion 1/17 states that CETA was drafted to refuse it having 

direct effect and needs to be compatible with the EU’s constitutional principles and the 

Treaties.564 It is therefore conceivable that a future Multilateral ICS must also meet these 

requirements. This limits the ‘flexibility’ the Commission discusses in the documents chosen for 

analysis. Despite the requirements that the EU needs from the Multilateral ICS for future utility 

as a replacement for bilateral ICSs, the EU is committed to multilateral action as it is the only 

way to bring about complete reform of ISDS through the establishment of a global ICS.  

 

The difficulty that the EU finds itself in regarding its commitment to multilateralism is a 

symptom of a “conditional defence of the multilateral system.”565 The EU has moved away from 

“compulsory multilateralism” to being more selective in its action in the multilateral arena on 

economic issues.566 In particular, the EU’s narrative around trade (and by extension investment) 

is that it is only interested in fair and balanced trade and that the EU is prepared to defend 

European commercial interests. This may be a result of the sharpened debates about the impact 

of globalisation on the internal economic performance of MSs. The growing importance of 

economic and commercial interests with EU external action cannot be ignored. It raises real 

 
564 Case C-1/17 Request for an opinion by the Kingdom of Belgium [2019] ECLI:EU:C:2019:72, Opinion of AG Bot, 
paras 63-66.  
565 Michael H Smith and Richard Youngs, ‘The EU and the Global Order: Contingent Liberalism’ (2018) 53 The 
International Spectator 45, 47. 
566 ibid.  
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questions about the lengths the EU is willing or able to go to secure a multilateral ICS, which 

works against EU economic interests when the debate about globalisation rages on internally.  

 

It is beyond the scope of this study to reflect on the perspectives and values of non-EU countries 

within UNCITRAL WGIII in any meaningful depth.  This reflection is made more difficult as 

the Multilateral ICS is still in negotiation and the structure and procedure of the standing 

mechanism are yet to be agreed upon at the time of writing. In this way, the EU cannot have a 

complete picture of the consequences of a Multilateral ICS. I believe that the EU is attempting to 

address recurrent problems of developing countries through their proposals like the Assistance 

Mechanism, Open architecture and requirements for gender and geographic balance in selecting 

arbitrators. The EU pursues these initiatives because of its normative ethics, which compels the 

EU to work towards a more just system to arbitrate Investor-State disputes in the future. Time 

will tell if these initiatives work to lessen the negative consequences of the Multilateral ICS.  

 

Consequentialist ethics tend to raise debates about the merit of EU policies that inform external 

actions. Both the bilateral and multilateral iterations of ICS are new and developing. As a result, 

it is unknown what the impact will be on the bilateral investment partners of ICS. Even less is 

known about the structure and scope of the Multilateral ICS, let alone its impact on less 

developed economies and foreign investors. At the time of writing, UNCITRAL WGIII has 

concluded their thirty-eighth session in late January 2020. The agenda focused on proposals for 

an appellate mechanism and the selection and composition of ISDS tribunal members.567 These 

 
567 UNGA, ‘Annotated provisional agenda’ (16 January 2020) A/CN.9/WG.III/WP.189 
<https://uncitral.un.org/sites/uncitral.un.org/files/wp189_provisional_agenda.pdf> 
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points are key issues for the Commission’s and feature heavily in their proposals to WGIII. This 

suggests that the EU is shaping international consensus on ISDS reform at the multilateral level.  

 

Fundamentally, consequentialist ethics is oriented around achieving and growing world peace. 

The EU seeks to create a more fair and transparent investment dispute settlement system for 

itself and its investment partners and to replicate that multilaterally on a broader scale. This 

objective for pursuing ISDS reform bodes well with Manners’ comments that the EU’s 

normative power encourages a more just (and cosmopolitan) world for Europeans and non-

Europeans alike.568  

 

Unlike virtue and deontological ethics, it is unclear whether the EU is acting as a 

consequentialist ethical actor. There is tension between the desire (and motivations) to lead the 

reform carried out under UNCITRAL WGIII. The EU is committed to meaningful 

multilateralism that does not disadvantage the EU’s investment partners at both the bilateral and 

multilateral level by creating a new international investment landscape that does not serve the 

interests of less developed countries or non-EU states. However, the EU pursues its agenda for 

reform, hoping that it leads to an inclusive global regime that better respects States’ right to 

regulate in relation to matters of public policy and brings cohesion to the deeply fragmented 

landscape. For these reasons, the EU is (to the best of its abilities) attempting to do the least 

amount of harm to other members of UNCITRAL on its agenda for reform which suggests the 

EU is a consequentialist ethical actor in world politics. 

 

 
568 Manners, ‘Normative Ethics of the EU’ (no 320) 79. 
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4.5 Conclusion 

 
My analysis has shown that the EU is acting consistently with normative ethics as proposed by 

Manners.  In relation to virtue ethics, the EU is living virtuously by first establishing and 

implementing bilateral ICSs, CETA being the best example of this. However, the Commission 

and the Government of Canada were clear that their experience in establishing a bilateral ICS 

would not prejudice their proposals for reform at UNCITRAL WGIII. Nonetheless, the virtues of 

reform are clearly and consistently used persuasively in bilateral and multilateral fora. One of the 

most significant challenges for the Commission was the perception that current ISDS practice is 

diametrically opposed the State’s right to regulate. This criticism has been taken seriously as it 

protects EU standards and attitudes towards environmental protection, sustainable development, 

and other EU constitutive values.  The EU has also focused on arbitrators by introducing codes 

of conduct. I argued that the EU is attempting to diffuse its values more widely through codes of 

conduct and better align those values with EU interests in investment disputes. The EU is limited 

in the types of reform as it can pursue as foreign investment is vital to the EU. It is required to 

act in the face of public perception of the deficiencies to uphold key values like rule of law, 

democracy, and good governance.  

 

As a deontological ethics actor, the EU is acting reasonably in world politics as it rationalises its 

external actions through engagement and dialogue with third countries. The clearest examples of 

this reasonableness are that the EU supports proposals like the Assistance Mechanism for 

developing countries to ensure their participation in a Multilateral ICS. The reforms pursued by 

the EU will require considerable capacity with handling disputes and for modernising IIAs. The 

second clear example of the EU’s commitment to wider engagement with the reforms and better 
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diffusion of EU values is the Open Architecture approach of incremental adoption of the reform 

concluded under UNCITRAL WGIII.  

 

The area which raised the uncertainty about the normative ethics of the EU concerning ISDS 

reform and ICS was that of consequentialist ethics.  Although the EU has taken up an important 

leadership role in shaping international consensus on the issue, consequentialist ethics requires 

that the EU think reflexively about its impact on world politics. The EU has a narrow margin of 

flexibility for the types of reform that it can adopt as the product of UNCITRAL WGIII. The 

EU’s margin may be further restricted if ICS is perceived to work counter to European economic 

interests and more questions are raised internally about the impact of ICS on MSs.  

 

It is envisioned that the Multilateral ICS will replace the bilateral ICSs that the EU is currently 

establishing with its investment partners. The documents selected for analysis remain quiet on 

the impact of this agenda for reform as it is yet to be actualised. They reflect what the EU is 

saying about its actions. Despite this, the reform pursued is consistent with the values and 

constitutive norms of the EU.  I think that time will tell the full extent that the EU thinks 

reflexively about the impact of ICS on third countries. Nonetheless, from the EU’s perspective, 

the EU is pursuing its constitutive values and doing the least harm by making a more just system 

to arbitrate investment disputes. For these reasons, the EU is acting in a way that is consistent 

with consequentialist ethical requirements.  
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Chapter 5: Conclusion 

 

Since Manners argued that Europe's normative power is exercised through its "ability to change 

the concept of 'normal'" in international affairs in 2002, there has been extensive scholarly debate 

on whether the EU is a normative actor in international affairs.569 However, only a few scholars 

have examined the normative nature of EU action in investment law and policy. Even fewer have 

looked at the ambitious ISDS reform agenda or the normative nature of ICS. This dissertation 

suggests that to understand whether or not the EU is a normative actor in relation to ICS, it is 

imperative to assess the things the EU says about ICS.  

 

To do this, the dissertation employs Manners' normative ethics that looks at how the EU 

"promotes such substantive principles by virtue of the principles' living by example'; by duty of 

its actions in 'being reasonable'; and by consequence of its impact in 'doing the least harm.'"570 In 

this way, we can better understand and judge how the EU exercises its normative power in and 

beyond its borders. 

 

This concluding chapter restates the research problem and question of the thesis. It then 

summarises and integrates the key finding of the dissertation. The chapter goes on to 

demonstrate the significance and contribution of the dissertation. Finally, the chapter discusses 

future research agendas.  

 

 
569 Ian Manners, ‘Normative… terms?’ (no 2) 251; Whitman (no 194). 
570 ibid.  
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5.1 Revisiting the Research Question  

 

This dissertation examines the normative power of the EU in terms of the way the EU justifies its 

actions. The main question of the dissertation is: whether the European Union is acting as a 

normative power in its pursuit of reform of ISDS in the form of the European Commission's 

proposals on the ICS? 

 

The dissertation argues that the EU is acting in a consistent manner with virtue and deontological 

ethics as evidenced by the proposals, speeches and documents the EU has published about ICS. 

The dissertation argues that it is less clear whether the EU is acting in a manner consistent with 

consequentialist ethics in relation to ICS. This complexity reflects how the normative aspirations 

of the EU can be clouded by the economic interests and an overly inward-looking narrative about 

ICS. 

 

Chapter 3 defines NPE as the power to shape global governance standards through the diffusion 

of the norms of an actor. However, normative ethics provides a framework to evaluate the 

actions of an actor. Drawing on the contributions of Cremona and de Ville, the chapter identifies 

how the internal economic dynamics of the EU play out in the shape of its external action. The 

dissertation places economic interests at the heart of the analysis rather than overlooking it, as 

earlier iterations of NPE have done in the past.  

 

The findings in Chapter 4 demonstrates that the EU is acting in a consistent manner with virtue 

and deontological ethics as evidenced by the proposals, speeches and documents the EU has 
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published about ICS. The dissertation argues that it is less clear whether the EU is acting in a 

manner consistent with consequentialist ethics in relation to ICS. This complexity reflects how 

the normative aspirations of the EU can be clouded by the economic interests and an overly 

inward-looking narrative about ICS. 

 

5.2 Significance of the Dissertation 

 

The significance of the dissertation lies in its normative ethics analysis of the emerging ICS. 

There has been insufficient attention given to investment policy within NPE and even less to 

ISDS and ICS. Specifically, the dissertation demonstrates that how the EU speaks about its 

actions in relation to ICS are largely consistent with the ethos of living by example and acting 

reasonably in its external action, thus fulfilling the requirements of virtue and deontological 

ethics. The normative ethics analysis revealed that the EU is acting in a manner that fails to 

demonstrate that its policies do the least harm in global politics in relation to ICS and third 

countries. It broadens the normative power literature through an assessment of investment law 

and policy and ICS. The dissertation also sheds light on the embeddedness of economic interests 

within normative actions in the investment sphere. The verification of the economic interests 

imbued in the EU's activities concerning ICS in this dissertation demonstrates that the 

relationship between norms and interests collapses when studying the EU's external economic 

activity. These findings complement the existing Normative Trade Power Europe studies by 

demonstrating this closeness between norms and interests without nullifying the normative 

power hypothesis. The pursuit of an expensive multilateral court for the protection of foreign 
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investor rights (rather than issues of national importance) is an enormous undertaking in an era 

of hesitation and disinterest in ISDS globally.   

 

The ICS case study adds to the knowledge of how the EU might better manage consequential 

aspects of ICS on third parties. It illustrates that the EU has a clear narrative about the positive 

impact of ICS for MSs and third-country investment partners that normatively align with the EU. 

However, the case study reveals that the EU had paid insufficient attention in thinking 

reflexively about how agreeing to the ICS may require a proverbial leap of faith for investment 

partners who lack normative power or lack resources to negotiate on equal terms with the EU . 

The Assistance Mechanism is a signal that the EU is concerned about the knowledge and 

experience deficit between EU MSs’ investment agencies and the investment agencies of poorer 

and smaller investment partners. However, it remains untested if the Assistance Mechanism is 

sufficient to level the playing field when negotiating investment agreements with the EU. Given 

the centrality of norm-driven EU external action, investment partners have little margin to 

challenge or change ICS in a meaningful way to reflect the economic, political or ideological 

positions of smaller partners. This provides important implications for policymakers in the EU 

by demonstrating that the EU will need to be aware of power imbalances at the bilateral 

negotiation table and within UNCITRAL WGIII if the Union is committed to doing the least 

harm in investment leadership.  
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5.3 Future Research  

 

This dissertation has the potential to serve as a departure point for future studies on normative 

power. Firstly, this project has developed and applied a normative ethics framework to the novel 

case study of ICS. The analytical framework of this thesis examines the normative power of an 

actor based on the study of the norms it purports to diffuse in a multilateral setting, the reasoning 

behind the norms it promotes externally; and the outcomes of the normative justification that 

shape a multilateral forum. The analytical framework employed in this thesis may prove useful 

in informing future research by providing an economic application of normative ethics to the 

EU's external actions. As the dissertation demonstrated, economic dimensions of EU external 

action like trade and investment, economic and non-economic norms, values, and interests can be 

simultaneously pursued by a normative actor. The analysis of the normative power of other 

aspects of EU investment law and policy can further explore this dimension of NPE.  

 

This project's contributions to the NPE scholarship and potential future research using this thesis 

reveal that normative power constitutes an important analytical perspective to better understand 

all dimensions of the EU's normative power. Analysing and interpreting the EU's narrative about 

its own policies is essential for the scholarly understanding of norms the EU prioritises and 

actualises. This dissertation demonstrates the utility of the normative ethics framework in the 

analysis of EU economic policy and law.  
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CASE NOTE 

 

 

Opinion of AG Sharpston – Opinion 2/15  

Opinion Pursuant to Article 218(11) TFEU571 

 

1.0 Introduction  

 

Opinion 2/15 relates to the substantive matter of the dissertation to the extent that it informs the 

discussion about the boundaries of exclusive competence held by the European Union. The Court 

of Justice of the European Union ('CJEU' or 'the Court') discusses the extent to which Foreign 

Direct Investment ('FDI') and arbitration issues are or are not the legal boundaries for the EU to 

act unilaterally, without the involvement of the Member States ('MSs'). This case note informs 

the larger project because this case has proven to be a significant obstacle to the European 

Commission ('the Commission') in their attempt to modernise investment law through new-

generation free trade agreements ('FTAs'). In the case of the European Union and Singapore Free 

Trade Agreement ('EUSFTA'), the investment chapter has been removed from the trade 

agreement. As recently as April 2018, the Commission commented in a press release that 

  

 
571 Request for an Opinion pursuant to Article 218(11) TFEU – Conclusions of the Free Trade Agreement between 
the European Union and the Republic of Singapore –allocation of competences between the European Union and the 
Member States (Opinion 2/15) [2017] ECLI:EU:C:2016:992 Opinion of AG Sharpston  
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once approved by the Council, the agreements will be sent to the European Parliament, 

aiming for entry into force of the trade agreement before the end of the current mandate 

of the European Commission in 2019; the investment agreement will also have to go 

through the relevant national ratification procedures in all Member States.572 

This passage signifies a shift in the vision for future trade and investment agreements and 

questions the viability of an Investment Court System ('ICS') proposed in both EUSFTA and the 

Comprehensive Economic Trade Agreement ('CETA')573 between the EU and Canada to name a 

few agreements.  

 

Even in areas of exclusive competence (now the entirety of the trade agreement), it will be many 

years before the EUSFTA's entry into force. The road of mixed competence contained in the 

investment agreement is even longer and is very likely to face greater opposition from MSs. 

There is a level of deductive reasoning that goes on to understand the issues relating to dispute 

settlement because the Court and Advocate General ('AG') Sharpston was careful to say that their 

evaluation of the EUSFTA is not to be construed as the Court passing judgment on ISDS or the 

proposed ICS. That being said, the AG did comment extensively on the areas of exclusive 

competence and shared competence since the expansion of the EU's competence since the Treaty 

of Lisbon in 2009.  

 

 
572 Commission, ‘Key elements of the EU-Singapore trade and investment agreements’ (Fact Sheet) 
MEMO/18/3327, available at < http://europa.eu/rapid/press-release_MEMO-18-3327_en.htm>  
573 Council Legislative Act and other instruments 10973/16 of 14 September 2016, Comprehensive Economic and 
Trade Agreement between Canada and the European Union and its Member States [2016] available at 
http://data.consilium.europa.eu/doc/document/ST-10973-2016-INIT/en/pdf  
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This case note will primarily focus on AG Sharpston's Opinion. However, it also relies on the 

Court's Opinion, which differs at times while coming to the same conclusion. This is intended to 

show how different reasoning highlights the Court's teleological approach to judicial reasoning 

in contrast to the AG. The Court has a more expansive view of areas for exclusive competence, 

while the AG's decision was more favourable for the MSs.574 

 

The AG is equal in status to the Judges of the Court.575 The AG may receive a copy of the 

Judges' deliberations and therefore not privy to the deliberations as they happen.576 Because of 

the AG's independence from the parties and the Judges of the Court, the AG is free to raise issues 

that are not alluded to by the parties.577 Léger comments that 

 

the function of the AG's Opinion is to ascertain and present the factual and legal elements 

of a case in a clear and precise manner before presenting a solution. The importance of 

the AG's function is heightened by the fact that the rapports d'audience (hearing reports) 

are not translated into all the languages and are not published in the European Reports. It 

explains why the Opinions are heavily analysed by academics and used as a tool for 

deciphering the motivations for the Court's decisions.578 

 

Finally, the AG Opinion indicates to the parties that their arguments have been heard and their 

case has been thoughtfully considered.579AG Opinions are often more comprehensive, and the 

 
574 David A Gantz, ‘The CETA Ratification Saga: The Demise of ISDS in EU Trade Agreements?’ (2017) 49 
Loyola University Chicago LJ 361, 371-373. 
575 Philippe Léger, ‘Law in the European Union: The role of advocate general’ (2004) 10 JLS 1, 2. 
576 ibid.  
577 ibid 5. 
578 ibid. 
579 ibid . 
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Court may not follow the AG in their analysis.580 The AG's Opinion help contextualise the case 

within the larger legal landscape of EU law.581 The AG's Opinion provides insight into the 

Court's reasoning and may help explain why the Court chooses one solution over another. Both 

the AG and the Court's Opinions are intended to find solutions.582 

 

Part 2 outlines the facts of the case from the AG's Opinion and summarise the key elements of 

her Opinion. Part 3 addresses the arguments concerning FDI and ISDS. Part 4 is a discussion of 

the differences between the AG's Opinion and the Court's findings. This section also explores 

what those differences mean in relation to the future of ISDS. Part 5 concludes with some 

questions of further inquiry and the relevance of this case for the future of ISDS and the ICS.   

 

2.0 Facts of the Case  

 

To better understand the Opinion of AG Sharpston, this Case Note summarises the facts as 

reported in the AG's Opinion with a focus on the issues around the Investment Chapter of 

EUSFTA. The European Commission brought the case under Article 218(11) TFEU583 , which 

empowers a MS, the European Parliament, the Council or the Commission to obtain the opinion 

of the Court to determine whether an agreement made under the procedure Article 218(1)-(10) 

 
580 Kamiel Mortelmans, ‘The Court Under the Influence of its Advocates General: An Analysis of the Case Law on 
the Functioning of the Internal Market’ (2005) 24 Yearbook of European Law 127, 133-135. 
581 ibid.  
582 ibid.  
583 Article 218(11) TFEU reads:  
“A Member State, the European Parliament, the Council or the Commission may obtain the opinion of the Court of 
Justice as to whether an agreement envisaged is compatible with the Treaties. Where the opinion of the Court is 
adverse, the agreement envisaged may not enter into force unless it is amended or the Treaties are revised.”  
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TFEU584 is compatible with the Treaties. In the case that the Court's opinion is that agreement is 

incompatible, the agreement or the Treaties must be amended before the agreement can come 

into force. The Commission's questions for the Court concerned the extent to which the 

 
584 I quote Article 218 (1)-(10) TFEU because it largely lays out the Commission’s legal position merits further 
consideration when reading the Opinions of both the Court and AG Sharpston. Article 218 (1)-(10) reads:  
“1. Without prejudice to the specific provisions laid down in Article 207, agreements between the Union and third 
countries or international organisations shall be negotiated and concluded in accordance with the following 
procedure. C 326/144 EN Official Journal of the European Union 26.10.2012  
2. The Council shall authorise the opening of negotiations, adopt negotiating directives, authorise the signing of 
agreements and conclude them.  
3. The Commission, or the High Representative of the Union for Foreign Affairs and Security Policy where the 
agreement envisaged relates exclusively or principally to the common foreign and security policy, shall submit 
recommendations to the Council, which shall adopt a decision authorising the opening of negotiations and, 
depending on the subject of the agreement envisaged, nominating the Union negotiator or the head of the Union's 
negotiating team.  
4. The Council may address directives to the negotiator and designate a special committee in consultation with 
which the negotiations must be conducted.  
5. The Council, on a proposal by the negotiator, shall adopt a decision authorising the signing of the agreement 
and, if necessary, its provisional application before entry into force.  
6. The Council, on a proposal by the negotiator, shall adopt a decision concluding the agreement. Except where 
agreements relate exclusively to the common foreign and security policy, the Council shall adopt the decision 
concluding the agreement:  
(a) after obtaining the consent of the European Parliament in the following cases:  
(i) association agreements;  
(ii) agreement on Union accession to the European Convention for the Protection of Human Rights and 
Fundamental Freedoms;  
(iii) agreements establishing a specific institutional framework by organising cooperation procedures;  
(iv) agreements with important budgetary implications for the Union;  
(v) agreements covering fields to which either the ordinary legislative procedure applies, or the special legislative 
procedure where consent by the European Parliament is required. The European Parliament and the Council may, 
in an urgent situation, agree upon a time-limit for consent.  
(b) after consulting the European Parliament in other cases. The European Parliament shall deliver its opinion 
within a time-limit which the Council may set depending on the urgency of the matter. In the absence of an opinion 
within that time-limit, the Council may act. 26.10.2012 Official EN Journal of the European Union C 326/145  
7. When concluding an agreement, the Council may, by way of derogation from paragraphs 5, 6 and 9, authorise the 
negotiator to approve on the Union's behalf modifications to the agreement where it provides for them to be adopted 
by a simplified procedure or by a body set up by the agreement. The Council may attach specific conditions to such 
authorisation.  
8. The Council shall act by a qualified majority throughout the procedure. However, it shall act unanimously when 
the agreement covers a field for which unanimity is required for the adoption of a Union act as well as for 
association agreements and the agreements referred to in Article 212 with the States which are candidates for 
accession. The Council shall also act unanimously for the agreement on accession of the Union to the European 
Convention for the Protection of Human Rights and Fundamental Freedoms; the decision concluding this 
agreement shall enter into force after it has been approved by the Member States in accordance with their 
respective constitutional requirements.  
9. The Council, on a proposal from the Commission or the High Representative of the Union for Foreign Affairs and 
Security Policy, shall adopt a decision suspending application of an agreement and establishing the positions to be 
adopted on the Union's behalf in a body set up by an agreement, when that body is called upon to adopt acts having 
legal effects, with the exception of acts supplementing or amending the institutional framework of the agreement.  
10. The European Parliament shall be immediately and fully informed at all stages of the procedure.”  
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EUSFTA's provision falls under the exclusive and shared competence of the EU and which 

provisions were the exclusive competence of the MSs.585  

 

AG Sharpston concluded (unlike the Court) that there were several areas of shared external 

competence. These include provisions on transportation services,586 government procurement to 

the extent that they relate to the provision of transport services,587 provisions relating to the non-

commercial aspects of intellectual property,588 provisions regarding environmental and labour 

standards as falling with social or environmental policy, 589 and dispute settlement, mediation 

and transparency mechanisms relating to issues of shared competence.590 

 

3.0 AG Sharpston's Commentary on FDI and ISDS 

 

Turning to Chapter Nine,591 AG Sharpton refutes the possibility that the EU could enjoy 

exclusive competence regarding the substantive rules governing investment in the EUSFTA. 

Two possibilities are considered. Firstly, the provisions regarding investment could fall entirely 

under the EU's Common Commercial Policy ('CCP') as per Article 207(1) TFEU592. Secondly, in 

 
585 AG Sharpston (no 570), [47] - [48].   
586 ibid [111]-[116], [168]-[194]. 
587 ibid[ 405]-[408]. 
588 ibid [417]-[456]. 
589 ibid [478]-[504]. 
590 ibid [523]-[536]; see also Gantz, ‘CETA Ratitification’ (no 573) 372. 
591 Chapter 9—Investment,  Draft European Union-Singapore Free Trade Agreement, October 2014 (Before legal 
revision), available at http://investmentpolicyhub.unctad.org/Download/TreatyFile/3247  
592 Article 207(1) TFEU reads:  
“1. The common commercial policy shall be based on uniform principles, particularly with regard to changes in 
tariff rates, the conclusion of tariff and trade agreements relating to trade in goods and services, and the 
commercial aspects of intellectual property, foreign direct investment, the achievement of uniformity in measures of 
liberalisation, export policy and measures to protect trade such as those to be taken in the event of dumping or 
subsidies. The common commercial policy shall be conducted in the context of the principles and objectives of the 
Union's external action.” 
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the case that those provisions are not found to fall under the CCP, they may form 'part of an area 

within which there are common rules (coinciding with that area or largely covering it) that may 

be affected or whose scope might be altered' with the conclusion of EUSFTA as per Article 3(2) 

TFEU.593 The EUSFTA fails to distinguish between FDI and other forms of investment, nor do 

the Treaties or the EUSFTA define portfolio investment.594 This has the effect that the areas of 

EU competence in the form of FDI and MS competence in the form of portfolio investment 

remains unclear.  

 

The AG did find that the Treaties do provide for the inclusion of FDI as part of the CCP pursuant 

to Article 207 TFEU that enables the EU to pursue the CCP with the support of Article 206 

TFEU which provides for the progressive abolition of restrictions.595 Further, the provisions in 

EUSFTA regarding FDI like 'National Treatment', 'Compensation for Losses', 'Expropriation' 

and 'Transfer' must be ensured through the allocation of competence to the EU 596 for the 

agreement to provide sufficient certainty to investors. However, AG Sharpston notes that the 

provisions provided for the less favourable treatment of foreign investors under public interest 

grounds and they may fall under MS competence, but their relation to the CCP may bring them 

under the competence of the EU.597 AG Sharpston held that the EU is empowered to conclude 

international agreements concerning issues of expropriation, which is a MS competence under 

 
593 AG Sharpston (no 570) [305]; see also Article 3(2) TFEU which reads: “The Union shall also have exclusive 
competence for the conclusion of an international agreement when its conclusion is provided for in a legislative act 
of the Union or is necessary to enable the Union to exercise its internal competence, or in so far as its conclusion 
may affect common rules or alter their scope.” 
594 ibid [307]. 
595 ibid [331], [336]. 
596 ibid [333]. 
597 ibid.  
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Article 345 TFEU598 because it does not limit the EU to do so but merely protects the MS's 

prerogative "to choose their system of property ownership."599 

 

AG Sharpston concludes that the EU cannot affect EU primary law or alter the scope of such 

rules through concluding an international agreement that would have such an effect.600 In this 

way, Article 3(2) TFEU is intended to delineate the nature of EU external competence rather 

than permit the altering of EU primary law without the use of Article 48 TEU.601 Citing the 

Court's reasoning in Pringle,602 AG Sharpston did not find that the prohibition on MS to 

conclude agreements between themselves that may affect common rules or alter their scope can 

be extended to cover international agreements that touch on the common rules that may exist 

within the exclusive competence of the EU.603 

 

The allocation of competences is governed by the Treaties and only by the Treaties.604 Building 

on the Court's jurisprudence,605 The EU has competence in the substantive provisions of an 

international agreement that extends its competence to dispute settlement mechanisms and the 

ability to enforce those mechanisms.606 AG Sharpston concludes that the fact that ISDS gives an 

Investor the right to initiate proceedings either in lieu or together with Inter-State Dispute 

 
598 Article 345 TFEU reads: “The Treaties shall in no way prejudice the rules in Member States governing the 
system of property ownership.” 
599 ibid [341]. 
600 ibid [354] 
601 Consolidated Version of the Treaty of the European Union [2008] OJ C 115/13 and ibid.   
602 Case C-370/12 Thomas Pringle v Ireland [2012] ECLI:EU:C:2012:756  
603 AG Sharpston (no 570), [356]-[361]. 
604 ibid [524]. 
605 Opinion Pursuant to Article 228 of the EEC Treaty [1991] ECR I-6099, Case C-1/09 Request to the Court for an 
Opinion pursuant to Article 218(11) TFEU [2011] ECR I-1142 and Opinion 2/13, Opinion pursuant to Article 
218(11) TFEU [2014] ECLI:EU:C:2014:2454 
606 AG Sharpston (no 570) [525]. 
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Settlement. This reflects the manner in which external competence is exercised rather than the 

"existence and nature of that external competence."607 Dispute settlement and mediation 

mechanisms are ancillary and, therefore, incapable of altering the allocation of competences 

between the EU and MSs.608 The potential financial burden incurred by MSs as a consequence of 

ICS cannot give rise to MS competence, particularly in areas of exclusive EU competence.609 

 

4.0 Different Conclusions of the AG and the Court - Bilateral Investment 

Treaties (BITs) 

 

The significant issue is whether the EU can terminate BITs as the EU is not party to those 

agreements concluded by MSs and Singapore. AG Sharpston refers to General Agreement on 

Tariffs and Trade610 ('GATT') to find that there is no reason in international law why the EU may 

automatically succeed to an international agreement or terminate such an agreement that a MS 

has concluded.611 As a matter of EU law, International Fruit Company612 establishes that the EU 

became exclusively competent for the compliance of the obligations in GATT, which means that 

the EU has replaced MSs' competence. However, AG Sharpston points out that International 

Fruit Company does not speak to a change in competence, which is the case with BITs, and 

whether the EU has acquired the power to terminate BITs between MSs and third countries.613 

 
607 ibid [526]. 
608 ibid [529]. 
609 ibid [532] – [535]. 
610 WTO, General Agreement on Tariffs and Trade (Geneva, July 1986) available at 
https://www.wto.org/english/docs_e/legal_e/gatt47.pdf. 
611 AG Sharpston (no 570) [396]. 
612 Joined Cases 41/70 to 44/70 NV International Fruit Company and others v Commission of the European 
Communities ECLI:EU:C:1971:53. 
613 AG Sharpston (no 570) [379]-[380].  
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On the one hand, the Court has held that the Treaties must not affect the MSs' duty to respect 

third country rights as defined in prior agreements, which means that a transfer of competence to 

the EU does not extinguish the obligations owed to third states by MSs.614 On the other hand, 

MSs are required to perform the obligations owed to third countries in a manner that is consistent 

with both EU law (as to preserve its primacy) and in line with any newly acquired exclusive 

competence by the EU. Where such obligations contravene those EU legal requirements, MSs 

must take action to make agreements with third countries that align with EU law.615 Article 351 

TFEU616 can be extended to include the agreements that were made by MSs and Singapore in 

areas in which the MSs were previously exclusively competent. This is to say that MSs still must 

take action to ensure that existing agreements are aligned with newly acquired competences of 

the EU.617 

 

AG Sharpston found that, contrary to the Commission's reading, Article 59 of the 1969 Vienna 

Convention618 only applies when old and new overlapping agreements conflict. Article 59 

 
614 ibid [381]. 
615 ibid [382]. 
616 Article 351 TFEU reads:  
“The rights and obligations arising from agreements concluded before 1 January 1958 or, for acceding States, 
before the date of their accession, between one or more Member States on the one hand, and one or more third 
countries on the other, shall not be affected by the provisions of the Treaties.  
 
To the extent that such agreements are not compatible with the Treaties, the Member State or States concerned shall 
take all appropriate steps to eliminate the incompatibilities established. Member States shall, where necessary, 
assist each other to this end and shall, where appropriate, adopt a common attitude.  
 
In applying the agreements referred to in the first paragraph, Member States shall take into account the fact that the 
advantages accorded under the Treaties by each Member State form an integral part of the establishment of the 
Union and are thereby inseparably linked with the creation of common institutions, the conferring of powers upon 
them and the granting of the same advantages by all the other Member States.” 
617 ibid, para 389 
618 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331. Article 59 reads:  
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pertains explicitly to treaties when parties to earlier treaties are also party to a successive 

agreement without terminating the earlier treaty.619 In areas of conflict, the treaty of choice 

would be the treaty signed by the EU and the third country620 , thus ensuring the primacy of EU 

law. Where there is no conflict, third states are required to comply with both agreements, which 

would entail an agreement signed between the third country and the MS and any subsequent 

agreement signed between the third country and the EU.621 

 

It does not appear that third countries accept the practice of succession in this manner, as argued 

by the Commission. This leads AG Sharpston to conclude that treaty succession with third 

countries in the EU succeeding MS does not amount to a rule of international law.622 

Consequently, AG Sharpston could not conclude that the EU would  

 

[a]utomatically succeed to an international agreement concluded by the Member States, 

to which it is not a party, and then terminate the agreement. Such a role would constitute 

an exception to the fundamental rule of consent in international law-making. Accepting 

the Commission's position would mean that, as a result of changes in EU law and 

(possibly) the European Union's exercise of external competences, a Member State might 

 
“1. A treaty shall be considered as terminated if all the parties to it conclude a later treaty relating to the same 
subject-matter and:  
It appears from the later treaty is otherwise established that the parties intended that the matter should be governed 
by that treaty; or 
The provision of the later treaty is so far incompatible with those of the earlier one that the two treaties are not 
capable of being applied at the same time. 
2. The earlier treaty shall be considered as only suspended in operation if it appears from the later treaty or is 
otherwise established that such was the intention of the parties.” 
619 ibid [393].  
620 ibid.  
621 ibid.  
622 ibid [395]-[396]  
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cease to be a party to an international agreement, even though it was a State which has 

consented to be bound by that agreement and for which that agreement is in force.623 

 

AG Sharpston found that MSs are exclusively competent to terminate BITs and that the EU has 

no competence to agree to Article 9.10624 of the EUSFTA.625 

 

5.0 The Court's Analysis  

 

The Court found that those provisions in Chapter 9 relating to FDI are fully within the exclusive 

competence of the EU.626 The Court came to this conclusion by finding that the agreement did 

not infringe upon the MSs' abilities to assess whether the requirements and objectives are 

safeguarded (such as public order) while providing for 'no less favourable treatment' and other 

standard protections for Singaporean investors.627 The Court also found that those provisions 

regarding expropriation and nationalisation equally did not infringe on MSs' systems of 

ownership and merely provides guarantees for investors that such decisions will be taken under 

"equitable conditions."628 The Court concluded that Section A of Chapter 9 of EUSFTA629 falls 

 
623 ibid [396]. 
624 I refer to the wording of the draft text, Chapter 9—Investment,  Draft European Union-Singapore Free Trade 
Agreement (no 31) Article 9 “(1) Upon the entry into force of this Agreement, including this Chapter, the 
agreements between Member States of the European Union and Singapore listed in Annex 9-D including the rights 
and obligations derived therefrom, shall cease to have effect and shall be replaced and superseded by this 
Agreement.” 
625 ibid [398] 
626 Opinion 2/15 (no 570).  
627 ibid [88]-[98], [103]. 
628 ibid [107]. 
629 Section A encompasses Investment Protection: national treatment, standards of treatment, compensation for 
losses, expropriation, transfer, subrogation, termination and relationship with other agreements.  
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within the CCP insofar as it relates to FDI.630 This is insufficient ground for the Commission to 

unilaterally conclude the chapter as the section also relates to non-direct foreign investment.631 

 

Concerning Article 9.10 of the EUSFTA, the Court concluded that it cannot be construed as 

encroaching upon MS competence in areas of exclusive EU competence.632 This is because 

"when the European Union negotiates and concludes with a third State an agreement relating to a 

field in respect of which it has acquired exclusive competence, it takes the place of its Member 

States." This has been the legacy of International Fruit Company.633 Upon the conferral of 

exclusive EU competence for FDI through the Treaty of Lisbon, the EU has the competence to 

unilaterally approve a provision of an agreement concluded by it with a third country which 

stipulates that the EU replaces the MS in regards to the commitments and obligations of the 

agreement.634 The Court notes that Regulation (EU) No 1219/2012635 which established 

transitional arrangements for BITs between MS and third countries, empowered MS to maintain 

and/or conclude BITs with third states concerning direct investment as long as no agreement 

existed between the EU and that third state. Most importantly, once an agreement between the 

EU and that third country enters into force, the MS’s power ceases to exist.636 Consequently, the 

EU is exclusively competent to terminate such agreements that relate to direct investment.  

 

 
630 C-2/15 Opinion pursuant to Article 218(11) TFEU [2017] ECLI:EU:C:2017:376 [109]. 
631 ibid [110]. 
632 ibid [247]. 
633 ibid [248].  
634 ibid [249]. 
635 Regulation of the European Parliament and of the Council 1215/2012 of 12 December 2012 in jurisdiction and 
the recognition and enforcement of judgments in civil and commercial matters [2012] OJ L 351/1. 
636 Opinion 2/15 (no 570) [250]. 
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Lavranos argues that AG Sharpston's reasoning and conclusion was more consistent with 

international law, and it remains unclear why the Court departed from the AG's sound 

reasoning.637 Lavranos argues that the Court has confused the EU's exclusive competence to act 

externally with the ability to replace MS in international agreements.638 This has the effect of 

increasing legal uncertainty for third countries with agreements with the EU because it is now 

unclear to the extent that the EU has or has not replaced MSs as a contracting party by virtue of a 

change in internal competence.639 The Court's findings also create a problem of delineation: it is 

less clear whether those agreements that concern non-FDI are now wholly or partly maintained 

or replaced by the EU or MSs.640 Lavranos raises the technical issue of sunset clauses in BITs 

which "provide continued protection and access to ISDS for all investments made before the 

termination of BITs. Typically, sunset clauses have a duration of between 10 and 20 years.641 It 

is not clear what the partial replacement of BITs by the EU has an effect on sunset clauses. 

Surely this would give rise to disputes in the future.642 

 

6.0 Conclusion  

 

The Opinion of the Court and AG Sharpston has shed light on how the Commission will have to 

proceed in its pursuit of ICS rather than delivering a fatal blow to the Commission and ICS. AG 

Sharpston is clear to note that she (nor the Court) would comment on the compatibility of the 

 
637 Nikos Lavranos, ‘Mixed Exclusivity: The CJEU’s Opinion on the EU-Singapore FTA’ (2017) 2 European 
Investment Law and Arbitration Review 3, 24. 
638 ibid.  
639 ibid.  
640 ibid 25. 
641 ibid.  
642 ibid.  
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EUSFTA provisions with the Treaties.643 Instead, AG Sharpston is addressing who is competent 

to proceed in the establishment of ICS. She had found the substantive provisions relating to ICS 

to be mixed as the concern both FDI (the exclusive competence of the EU) and portfolio 

investment (not within the EU's exclusive competence).644 Further, the removal of disputes from 

MSs' courts by ICS means that ISDS provisions are mixed. The AG's findings complicate the 

EU's vision for future trade and investment agreements. Despite the EU gaining competence over 

FDI, it will mean little as modern investment agreements address investment more holistically 

and will require consent from MSs. It is not the end of the road for ICS, just that the Commission 

will not be the only one in the driver's seat on the path of ISDS reform. 

 

This leaves the Commission with few options of how to proceed. One such strategy would be for 

the Commission to remove mixed elements identified by the CJEU from future trade deals.645 

This would be a total reversal of the vision for wide and deep trade relationships that the 

Commission had promoted in Singapore, Canada and Vietnam. These limited trade deals would 

not contain provisions concerning ISDS and no non-direct foreign investment provisions. This 

option is less attractive to both the EU and third countries as this limited deal would cover the 

usual trade and market access issues and feature little innovation. While it is unlikely that a MS 

will voluntarily give up their control they exercise over the Commission's mandate to negotiate 

such trade deals, MSs may be tempted to allow the European Parliament to agree to deals that 

may be perceived as politically unsavoury at the national level. 

  

 
643 ibid [85]. 
644 ibid [523] – [525]. 
645 Lavranos (no 636) 26. 



 

 226 

 

Legal Instruments 

 

Treaties 

 

Chapter 9—Investment,  Draft European Union-Singapore Free Trade Agreement, October 2014 

(Before legal revision), available at 

http://investmentpolicyhub.unctad.org/Download/TreatyFile/3247 

 

Consolidated Version of the Treaty of the European Union [2008] OJ C 115/13 

 

Consolidated Version of the Treaty on the Functioning of the European Union [2012] OJ C 

326/13 

 

General Agreement on Tariffs and Trade (Geneva, July 1986) available at 

https://www.wto.org/english/docs_e/legal_e/gatt47.pdf  

 

Regulation of the European Parliament and of the Council 1215/2012 of 12 December 2012 in 

jurisdiction and the recognition and enforcement of judgments in civil and commercial matters 

[2012] OJ L 351/1 

 

Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 

1980) 1155 UNTS 331. 



 

 227 

 

Cases 

 

NV International Fruit Company and others v Commission of the European Communities (Joined 

Cases 41/70 to  44/70) [1971] ECLI:EU:C:1971:53 

 

Opinion pursuant to Article 218(11) TFEU (Opinion 2/13) [2014] ECLI:EU:C:2014:2454 

 

Opinion pursuant to Article 228 of the EEC Treaty (Opinion 1/91) [1991] ECR I-6099 

 

Request to the Court for an Opinion pursuant to Article 218 (11) TFEU (Case C-1/09)[2011] 

ECR I-1142  

 

Request for an Opinion pursuant to Article 218(11) TFEU – Conclusions of the Free Trade 

Agreement between the European Union and the Republic of Singapore –Allocation of 

competences between the European Union and the Member States (Opinion 2/15) [2017] 

ECLI:EU:C:2016:992 Opinion of AG Sharpston 

 

Request for an opinion submitted by the European Commission pursuant to Article 218(11) 

TFEU (Opinion 2/15) [2017] ECLI:EU:C:2017:376 

 

Thomas Pringle v Ireland (Case C-370/12) [2012] ECLI:EU:C:2012:75 



 

 228 

 

Bibliography 

 

Commission, ‘Key elements of the EU-Singapore trade and investment agreements’ (Fact Sheet) 

(2018) MEMO/18/3327 < http://europa.eu/rapid/press-release_MEMO-18-3327_en.htm>  

 

Gantz DA, ‘The CETA Ratification Saga: The Demise of ISDS in EU Trade Agreements?’ 

(2017) 49 Loyola University Chicago LJ 361 

 

Gatti M, ‘Provisional Application of EU Trade and Investment Agreements: A Pragmatic 

Solution to Mixity Issues” (2017) La política de la Unión Europea en materia de derecho de las 

inversiones internacionales < http://orbilu.uni.lu/bitstream/10993/31598/1/Gatti%20-

%20Provisional%20Application.pdf>  

 

Lavranos N, ‘Mixed Exclusivity: The CJEU’s Opinion on the EU-Singapore FTA’ (2017) 2 

European Investment Law and Arbitration Review 3 

 

Léger P, ‘Law in the European Union: The role of advocate general’ (2004) 10 JLS 1 

 

Mortelmans K, ‘The Court Under the Influence of its Advocates General: An Analysis of the 

Case Law on the Functioning of the Internal Market’ (2005) 24 Yearbook of European Law 127 

 



 

 229 

 



 

 230 

 

STATUTE REPORT 

 

Indian Model Bilateral Investment Treaty (2016) 

 

 1.0 Introduction  

 

This statute report focuses on the Indian Model Bilateral Investment Treaty, which was enacted 

in 2016 (‘Model BIT 2016’) because it provides an alternative perspective on reform of 

international investment law to the trajectory that the European Union (‘EU’) would like to see. 

This statute report fits into the larger project as an example of another way to reform ISDS. The 

Model BIT 2016 represents India’s “disenchantment” with the system of investment treaties and 

their ISDS provisions that rose to prominence in the 1990s and 2000s.646 Although there are 

specific factors in the evolution of the 2016 Model BIT, it is part of a larger trend in International 

Investment Agreements (‘IIAs’) that attempt to be more balanced and better protect the state’s 

regulatory autonomy.647 The 2016 Model BIT shows India’s commitment to remain a part of a 

global regime of IIAs while seeking to reform its current IIA practice. This is critical for 

demonstrating how the reform of IIAs and ISDS may come about.  

 

 
646 Muthucumaraswamy Sornarajah, Resistance and change in the international law on foreign investment (CUP 
2015) 5. 
647 ibid.  
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Indian attempts at reforming IIAs are also important because it is happening outside of the direct 

sphere of the European Union and beyond the current jurisdiction of the International Court 

System. The 2016 Model BIT opens up new ways of imaging a different type of IIA and ISDS. 

This analysis provides an insight into another way in which an important inbound and outbound 

FDI market goes about reform of ISDS practice. Instead of ‘throwing the baby out with the 

bathwater,’ India has opted to improve the content and structure of its model investment treaty 

texts rather than abandon investment treaties altogether.648 

 

2.0 Background  

 

The history of international investment in India can be plotted against significant national 

developments since India’s independence in 1947.649 In the 1950s and 1960s, India participated 

in international organisations that would emphasise the sovereignty of newly independent states 

in the wake of decolonisation, such as the Asian Legal Consultative Committee in 1956.650 

However, India did not sign the Convention on the Settlement of Investment Disputes Between 

States and Individuals of Other States of 1965 (‘ICSID Convention’) on the basis that India 

rejected concepts like state responsibility for injury to aliens and direct individual rights of 

investors to bring disputes against states’.651 Generally speaking, India was most active on the 

 
648 See Kristin Kluding, ‘Disincentivizing the Growing Trend of Denunciating the Investment Treaty Framework: 
Tracking the Criticisms and Analyzing the Future of Transnational Regulation of Investment Law’ (2018) 41 
Houston J Int’l L 147 for an in-depth discussion of denunciation of investment treaties and its impact on 
international investment law. 
649 Prabhash Ranjan, ‘India and Bilateral Investment Treaties—A Changing Landscape’ (2014) 29 ICSID Rev 419. 
650 Prabhash Ranjan, ‘India and Bilateral Investment Treaties: From Rejection to Embracement to Hesitance?’ in 
Srinivas Burra and R Rajesh Babu (eds) Locating India in the Contemporary International Legal Order (Springer 
2018). 
651 ibid.  
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international stage when promoting the rights of developing countries to regulate and protect 

foreign investment.652 It should be noted that India has also participated in the multilateral 

trading system as a founding member of the General Agreement on Trade and Tariffs and later 

the World Trade Organisation (‘WTO’).653 

 

For our purposes, the most significant changes occurred after 1991. This was when India 

addressed a Balance of Payments problem in which foreign exchange reserves could only cover 

two weeks of imports.654 This crisis forced India to integrate with the global economy, which 

India had been purposefully insulating itself against. Measures designed to increase foreign 

investment through the automatic approval of FDI up to nearly 50% in particular industries were 

introduced.655 In addition, there was complete liberalisation in sectors such as mining and 

telecommunications as well as the establishment of government agencies to “act as a single 

window clearance for foreign investment proposals.”656 

 

Key changes in the legislative landscape also proved necessary to ensure India’s inward-looking 

economic model transitioned to an outward one. For example, as part of India’s acceptance of 

Article VIII of the International Monetary Fund’s articles on 20 August 1994, India overhauled 

the laws relating to foreign exchange to facilitate external trade and payment.657 Other key 

 
652 Ranjan, ‘India…Hesitance?’ (no 649). 
653 James J Nedumpara, ‘India’s Trade and Investment Agreements: Striking a Balance between Investor Protection 
Rights and Development Concerns’ in Fabio Morosini and Michelle Ratton Sanchez Badin (eds) Reconceptualizing 
International Investment Law from the Global South (CUP 2017) 194. 
654 Ranjan, ‘India…Changing Landscape’ (no 648) 425. 
655 ibid.  
656 Ranjan, ‘India…Hesitance?’ (no 649). 
657 Ranjan, ‘India…Changing Landscape’ (no 648) 425. 
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changes to Indian legislation were brought under to auspices of the WTO-related obligations like 

patents, pharmaceuticals, competition law and anti-dumping provisions, to name a few.658 

 

India signed its first BIT with the United Kingdom in 1994. This came after India had announced 

the end of its self-imposed “insulation” from the global economy. This coupled with the 1991 

new industrial policy, which would transform the Indian economy by introducing higher levels 

of foreign investment.659 The India-UK BIT660 would serve as the template for future treaties, 

including the 2003 Model BIT.661 The India-UK BIT emulated a capital-exporting country 

model, particularly the British Model BIT developed in the mid-1970s.662 

 

2.1 2003 Model BIT 
 

In 2003, India had declared its first Model BIT. However, there is little similarity between the 

2003 and 2016 Model BITs. The 2003 Model BIT represented, in hindsight, a model that 

mismatched the economic reality of India as a foreign investment hungry country. The 2003 

Model reflected the BITs of powerful export economies rather than the foreign investment-

starved India of the 1990s. Even as India shifts from capital importing to capital exporting with 

the signing of the next generation of trade agreements, Rajput argues that the Government of 

 
658 ibid.  
659 ibid, see Montek S Ahluwaia, ‘Economic Reforms in India Since 1991: Has Gradualism Worked?” (2002) 16 J of 
Econ Perspectives, 67 for an economic analysis of the 1991 New Industrial Policy. 
660 Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland and the 
Government of the Republic of India for the Promotion and Protection of Investments (adopted 14 March 1994, 
entered into force 6 January 1995) Treaty Series No 27 (1994) 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/1613  
661 Prabhash Ranjan, ‘ISDS Transparency Provisions in the Indian Model BIT: A Half-Hearted Attempt?’ (2018) 15 
Transnational Dispute Management 6. 
662 Andrew Walter, ‘British Investment Treaties in South Asia: Current Status and Future Trends’ (Report for the 
International Development Center of Japan, 2000).  
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India (GoI’) is at far greater risk of being sued rather than Indian investors suing other 

contracting states.663 

 

From 1994 to 2003, India had entered into 56 BITs before the introduction of the 2003 Model 

BIT. As a result, the exercise was largely a “retrospective political statement rather than a 

forward-looking treaty-making strategy.”664 The 2003 Model BIT that India adopted was 

primarily based on the Organisation for Economic Co-operation and Development (‘OECD’) 

1967 Draft Convention for the Protection of Foreign Property.665 It is unclear why this was 

chosen as the basis for the 2003 Model BIT text.666 Generally speaking, India’s 2003 Model BIT 

offered strong protections in post-establishment in the areas of fair and equitable treatment, 

national treatment, expropriation, free transfers and good access to international arbitration.667 

 

The 2003 Model BIT has a broad and open-ended asset-based definition. An asset-based 

approach is common in many BITs and: 

[aims] to ensure that the protection of the agreement is not limited to foreign direct 

investment but can also protect indirect investment by way of a shareholding or debt 

interest in a company and, in addition, any risk-bearing activity undertaken by the 

investor which can be diminished in economic values by reason of state intervention in 

the enjoyment and functioning of that activity.668 

 
663 Aniruddha Rajput, ‘India’s shifting treaty practice: a comparative analysis of the 2003 and 2015 Model BITs’ 
(2016) 7 Jindal Global L Rev 201, 205. 
664ibid 204. 
665 Organisation for Economic Co-operation and Development (1967) Draft Convention on the Protection of 
Foreign Property and Resolution of the Council of the OECD on the Draft Convention (Paris: OECD).  
666 Nedumpara (no 652)198. 
667 OECD, ‘OECD Investment Policy Review: India’ (2009). 
668 Engela C Schlemmer, ‘Investment, Investor, Nationality and Shareholders’ in Peter Muchlinski, Federico Ortino 
and Christoph Schreuer (eds) The Oxford Handbook of International Investment Law (OUP 2008) 49, 56. 
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This definition is more commonly found in the BITs of capital-exporting states, and such an 

expansive definition had been taken to include every form of asset.669 This had the effect that the 

2003 Model BIT could be interpreted to include rights to receive money from investments made 

and any potential judicial awards made regarding such investments.670 

 

The second key element of definitions concerns who qualifies as an investor in the 2003 Model 

BIT. It is a wide definition that goes on to say “any national or company.”671 This definition left 

a large amount of discretion to the tribunals to decide issues relating to corporations as it 

“defines investment based on place of incorporation rather than actual place of business.”672 The 

scope of the 2003 Model BIT is quite broad as well, stating, “[the agreement] shall apply to all 

investments made by investors of either Contracting Party I the territory of the other Contracting 

Party, accepted as such in accordance with its laws and regulations, whether before or after the 

coming into force of this Agreement.”673  

 

The 2003 Model BIT had little concern over the practice surrounding treatment standards which 

would later become highly restricted in the future rewrite of the Model BIT. Simply stated, the 

2003 Model BIT intended to impose a “higher and stricter obligation than those under customary 

international law in relation to the fair and equitable treatment.674 Indeed there is considerable 

debate about the distinction between those two standards. The 2003 Model BIT represented a 

 
669 Fedax NV v Venezuela, ICSID Case No ARB/96/3, Decision on Jurisdiction, 11 June 199731 LLM 1378 (1998) 
para 43; Joy Mining Machinery Ltd v Arab Republic of Egypt, ICSID Case No ARB/03/11, Award on Jurisdiction, 
26 April 2004, paras 44, 53, 57, 62. 
670 Saipen S.p.A v The People’s Republic of Bangladesh, ICSID Case No. ARB/05/07, Award (30 Jun, 2009); 
Frontier Petroleum Sevices Ltd v The Czech Republic, UNCITRAL, Final Award, (12 Nov 2010) 
671 2003 Model BIT art 1(c).  
672 Rajput (no 662) 211. 
673 2003 Model BIT art 2. 
674 Rajput (no 662) 214.  
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level of protection that went beyond that of customary law. Other important standards of 

treatment in the 2003 Model BIT include national treatment (‘NT’) and Most Favoured Nations 

(‘MFN’).  

 

Despite the strong investment protections, including an ISDS mechanism provided in the 2003 

Model BIT, there were few cases brought against GoI from 1994 to 2010.675 India had remained 

outside of the ICSID Convention and prohibited ICSID but permitted foreign investors to settle 

disputes by submitting to arbitration either under the ICSID Additional Facility Rules of the 

Arbitration Rules of UNCTAD 1976.676Given the rarity of arbitration cases brought against the 

GoI in this period, there was little incentive to recalibrate the balance between investment 

protections in BITs and the right to regulate.677 This would change dramatically in the fallout of 

White Industries Ltd suing GoI.  

 

2.2 White Industries Australia Limited v Republic of India678 
 

This case is a key flashpoint that motivated the Government of India to change strategy in terms 

of ISDS boldly and set a new tone for the negotiation of all future trade agreements more 

generally.679 Its impact cannot be overstated: this was the first investment treaty decision adverse 

to India.680 The claimant, White Industries, was an Australian company that had a contract to 

 
675 Martin Soderman, ‘India’s 2016 Model Bilateral Investment Treaty: A backlash to the Calvo doctrine and legal 
nationalism’ (DPhil thesis, Stockholms Universitet 2020) 54. 
676 2003 Model BIT art. 9, paras. 3, 9.  
677 Prabhash Ranjan and Pushkar Anand, ‘The 2016 Model Indian Bilateral Investment Treaty: A Critical 
Deconstruction’ (2017) 38 Nw J Int’l L & Bus 12. 
678 White Industries Australia Limited v Republic of India, UNCITRAL, Final Award (30 November 2011). 
679 Nikesh Patel, ‘An Emerging Trend in International Trade: A Shift to Safeguard against ISDS Abuses and Protect 
Host-State Sovereignty’ (2017) 26 Minn J Int’l L 273, 283. 
680 ibid.  
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supply and develop equipment for Coal India. Coal India was created as a Public Sector 

Undertaking pursuant to the relevant Indian company legislation to develop India’s coal 

resources starting in the 1970s. Coal India was a state-owned enterprise whose function was 

purely commercial in nature.681 As a result of Indian and Australian governmental discussion 

regarding potential cooperation in the mining industry, the Australian Government signalled that 

it was prepared to help India secure financing for certain projects.682 

 

The dispute that came before the tribunal concerned claims against Coal India in connection with 

the supply of equipment and the development of the mine. The International Chamber of 

Commerce (‘ICC’) had issued an arbitral award for White. There was protracted litigation at 

various levels in the Indian courts for the enforcement of the ICC award against Coal India. The 

inability of White to enforce their award meant that they turned to the India-Australia BIT to 

trigger investment arbitration. White argued that the delay in justice amounted to the violation of 

Fair and Equitable Treatment (‘FET’), Most-Favoured-Nation (‘MFN’) treatment, expropriation 

and a number of other provisions of the BIT.  

 

The tribunal dismissed the majority of White’s claims. However, the tribunal did find that India 

had violated the MFN protection provided by denying White the means to assert their rights 

through its system of laws or institutions. The tribunal permitted White to argue this by including 

the India-Kuwait BIT683 MFN provision, which did require the Host state to provide effective 

means to foreign investors. The major consequence of the arbitration was that India was found 

 
681 White Industries (no 677), 3.2.1-3.2.2.  
682 ibid 3.2.4. 
683 Agreement between the State of Kuwait and the Republic of India for the Encouragement and Reciprocal 
Protection of Investment (adopted 27 November 2001, entered into force 28 June 2003).  
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liable for the delay in enforcing the award.684 The tribunal awarded White Industries around $4 

million AUD plus interests and costs. 

 

3.0 India Model Bilateral Investment Treaty (2016) 

 

The following section explores the most significant changes that have been made to the 

international investment agreement regime in India with the implementation of the Model BIT 

2016. India has implemented the 2016 Model BIT, which has resulted in the termination of the 

existing BITs and then launched the renegotiation based on the 2016 Model BIT.685 This has 

resulted in India serving notice to terminate 57 countries’ BITs in place that have expired or will 

soon expire.686 Of the 27 countries whose BITs with India are not to expire in the near future, 

India had sought out joint statements expressing the desire to clamp down on arbitral discretion 

in relation to those agreements.687In the briefest of terms, the Model BIT is a reaction to White 

Industries as it addresses the tribunal areas found in White Industries. The 2016 Model BIT 

drastically restricts access to arbitration by changing the definitions of investor and investment. 

The 2016 Model BIT adopts a closed-ended enterprise definition of an investor. This mark, for 

Rajput, an innovation in treaty-making.688  

 

 
684 Nedumpara (no 652) 200. 
685 Kavaljit Singh and Burghard Ilge, ‘India overhauls its investment treaty regime’ Financial Times (London, 15 
July 2016). 
686 ibid.  
687 ibid. 
688 Rajput (no 662) 209. 
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The definition of a qualifying investment is equally changed in the 2016 Model BIT by requiring 

investors to organise and operate a legally recognisable enterprise in good faith.689 In this way, 

enterprises seeking favourable investment arbitration provisions would be excluded by this good 

faith requirement.690 This is a point of departure from the usual BIT practice, which uses a non-

exhaustive list of types of assets that define investment in a vague manner and the thorny issue of 

the applicability of the Salini test691 in non-ICSID arbitrations. The 2016 Model BIT does this by 

setting out an objective definition and that all characteristics are met in order to qualify as a 

protected investment.692 Another way the 2016 Model BIT further restricts the definition of 

investment is to exclude claims to money arising from an arbitration award, as was the case in 

White Industries.693 

 

Secondly, the Model BIT 2016 removes the Most Favoured Nation (‘MFN’) clause without a 

strong legal argument for doing so. In its absence, National Treatment (‘NT’) becomes the only 

basis for non-discrimination for foreign investors. Finally, the Model BIT 2016 attempts to 

change ISDS and the strength of tribunals’ jurisdiction over disputes. An analysis of these key 

features leads to whether the Model BIT 2016 is fit-for-purpose to meet the Government of 

India’s objectives in this new generation of international investment agreements in the Model 

BIT 2016 era?  

 

 
689 2016 Model BIT art 1.6. 
690 Rajput (no 662) 209. 
691 Salini Costruttori S.P.A. and Italstrade S.P.A. v Kingdom of Morocco, ICSID Case No. ARB/00/4, Decision on 
Jurisdiction (30 Jul, 2001), para 52. 
692 Rajput (no 662) 210. 
693 2016 Model BIT art 1.7(vii). 
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The Law Commission of India commented on the fruits of the extensive debate on how to 

proceed in the wake of White Industries, which became the 2016 Model BIT. Since the White 

Industries award, there were 24 proceedings of claims brought against India under various 

BITs.694 Further, these cases are a threat to the regulatory autonomy of India.695 Most 

importantly, the Commission says that it strives for “balancing investment protection with 

India’s regulatory power, compelling India to re-think its BIT programme.”696  

 

3.1 Most Favoured Nation Clause (or Lack Thereof) 
 

The Model BIT does not contain a Most Favoured Nations (‘MFN’) clause. Typically, MFN is 

generally understood to mean that “an investor from a part to an agreement, or its investment, 

would be treated by the other party “no less favourably” with respect to a given subject-matter 

than an investor from any third country, or its investment.697 MFN clauses are intended to level 

the playing field within international investment law to ensure that the Host State cannot 

discriminate between investors from different countries.698 Further, it is not uncommon for 

international tribunals to permit the foreign investor to interpret the primary BIT under which 

they find themselves with the aid of a secondary BIT of which they are part of the subject 

matter.699 Those potential provisions for a more favourable outcome for foreign investors at the 

tribunal stage would include the MFN clause.  

 
694 UNCTAD, ‘Investor-State Dispute Settlement: Review of Developments in 2017’ (IIA Issues Note iss. 2, June 
2018)  
695 Law Commission of India, Analysis of the 2015 Draft Model Indian Bilateral Investment Treaty (Report No. 260, 
2015) available at <http://lawcommissionofindia.nic.in/reports/Report260.pdf> 1.6. 
696 ibid 1.7. 
697 OECD, ‘Most-Favoured-Nation Treatment in International Investment Law’ (2014) OECD Working Papers on 
International Investment 2004/02, 2. 
698 Law Commission of India (no 694) 22. 
699 ibid 23. 
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Given that White Industries was primarily lost on White enforcing the MFN provision from the 

India-Kuwait BIT into the India-Australia BIT where no similar provision existed, it is not 

altogether surprising that India has done away with MFN in the 2016 Model BIT.700 India’s 

primary concern following White Industries was that the MFN clause permits foreign investors 

to borrow provisions from other BITs, which each represent a balancing act for India of political, 

economic, and social dynamics.701  

 

Commenting on the absence of MFN provision in the Model BIT 2016, the Law Commission of 

India says that the Government of India has not provided a detailed explanation. However, the 

Government’s purpose of excluding MFN is to ensure that investors are no longer able to borrow 

beneficial provisions from other BITs in disputes arising between foreign investors and the 

State.702 The flip side of the proverbial coin is clear, however. Foreign investors are now exposed 

to the risk of discriminatory treatment by the Host State. The Law Commission of India suggests 

that the more measured response would have been the inclusion of an MFN provision that was 

limited to the application of domestic measures. This would have the effect of protecting foreign 

investors and ensuring an end of treaty shopping or choosing the most advantageous provisions 

from all BITs.703  

 

 
700 Prabhash Ranjan, ‘Investment Protection and Host State’s Right to Regulate in Indian Model Bilateral Investment 
Treaty 2015: Lessons for Asian Countries’ in Julian Chaisse, Tomoko Ishikawa and Sufian Jusih (eds) Investment 
Law and Arbitration in the Asia-Pacific Region: Current Practice, Emerging Issues, Future Prospects (CUP 2016) 
9. 
701 ibid 10. 
702 Law Commission of India (no 694) 24. 
703 ibid.  
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3.2 ISDS under India Model BIT 2016   
 

Undoubtedly, dispute resolution is critical for the enforcement of any IIA between Contracting 

Parties. It is also clear that the rise of ISDS since the signing of the earlier generation of IIAs was 

not predicted both in India and beyond.704 As a direct result of White Industries and the cases 

thereafter, the drafters of the 2016 Model BIT curtailed foreign investors’ access to dispute 

resolution as compared with the provisions laid out in the 2003 Model BIT.705 The main way this 

curtailment is achieved is through the requirement that there has been a violation of the treatment 

standard before the invocation of dispute resolution.706 This is an important step in restricting 

investment tribunals’ attempts to expand the jurisdiction clause's scope.707 

 

Another key change concerns the requirement that parties prior to submitting a claim to a 

tribunal must first go to the domestic court within one year of acquiring knowledge of the 

Measure or losses and/or damages resulting from the Measure in question.708 The requirement to 

comply with local remedies is more stringent. Only after three years from gaining knowledge 

from the Measure, knowledge of loss and/or damages in addition to the exhaustion of local 

remedies may the foreign investor invoke arbitration.709 Also, a period of eighteen months has 

elapsed since the exhaustion of local remedies, or the abandonment of proceedings has occurred, 

may the foreign investor proceed with arbitration.710 Finally, a number of additional procedural 

provisions have been added to address some of the “systemic problems that impact the outcome 

 
704 Nedumpara (no 652). 
705 Rajput (no 662) 221. 
706 2016 Model BIT, art 14.2. 
707 Rajput (no 662) 221. 
708 2016 Model BIT, art 14.3(i). 
709 2016 Model BIT art 14.3(ii), 14.4(i)(a). 
710 ibid art 14.4(i)(A)(b). 
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of disputes.”711 These changes range from the appointment of arbitrators to increased procedural 

transparency in arbitral proceedings.712 

 

3.3 Is the Model BIT 2016 Fit-for-Purpose?  
 

The 2016 Model BIT is an attempt to rebalance India’s BIT program to ensure that the State has 

adequate room to regulate on the basis of public policy grounds. However, the presence alone of 

supportive language of the State’s right to regulate cannot ensure that tribunals will act 

accordingly.713 Despite the carve-outs established in General Exceptions,714 the strength of the 

language remains to be tested in the negotiation of new BITs with contracting Parties, let alone 

in arbitration.715 

 

Concerning the lack of the MFN standard, Ranjan argues that removing MFN altogether is 

disproportionate to address India's concern regarding the borrowing of beneficial substantive and 

procedural provisions from third-country BITs.716 The more proportionate response would be to 

implement an MFN clause with more focused wording regarding the meaning of treatment.717 

Specifically, that treatment concerns “measures taken by the state.” This approach is would then 

require an actual comparison between two foreign investors in a given scenario and thus 

excludes after the fact treaty shopping.   

 
711 Rajput (no 662) 223. 
712 2016 Model BIT art 14.4 – 14.13. 
713 Ranjan, ‘Investment Protection’ (no 699) 6. 
714 2016 Model BIT art 16. 
715 Julie Kim, ‘Balancing Regulatory Interests through an Exceptions Framework under the Right to Regulate 
Provision in International Investment Agreements’ (2018) Geo Wash Int’l L Rev 289, 335. 
716 ibid 10. 
717 UNCTAD, ‘Most Favoured Nation Treatment, UNCTAD Series on Issues in International Investment 
Agreements II’ (United Nations 2010) available at http://unctad.org/en/Docs/diaeia20101_en.pdf  
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With regard to the changes made to the ISDS provision in the 2016 Model BIT, it has become 

more difficult for foreign investors to bring a claim against the GoI. The conditions to be 

satisfied in order to bring arbitration necessarily tilt the balance in favour of the host State.718 

The new ISDS provisions in the 2016 Model BIT make bringing a case against the Government 

of India complicated and unlikely. “The restrictive nature of ISDS under the 2016 Indian Model 

BIT comes from the interaction of two features: exhaustion of domestic remedies and immunity 

of domestic court decisions.”719 The requirements as laid out by the 2016 Model BIT in practice 

may play out as investors having to raise grievances in Indian courts where a victory would 

absolve the need for ISDS. In the case of a loss in Indian courts, foreign investors will be 

prevented from seeking arbitration on the same issues already decided by the Indian courts.720 

This difficulty, coupled with the time restrictions, makes ISDS in the 2016 Model BIT 

unworkable from the foreign investors’ perspective. 

 

4.0 Conclusion  

 

Instead of an outright rejection of the International Investment regime as seen by countries like 

Indonesia or South Africa, India remains committed to remaining apart.721 Further, the 2016 

Model BIT represents a commitment to reforming the existing system by attempting to clarify 

(and limit) the jurisdiction and discretion of investment tribunals. However, given the new 

 
718 Ranjan, ‘Investment Protection’ (no 699) 19. 
719 Sonia E Rolland and David M Trubek, ‘Legal Innovation in Investment Law: Rhetoric and Practice in Emerging 
Countries’ (2017) U Pa J Int’l L 355, 425. 
720 ibid.  
721 Jarrod Hepburn and Ridhi Kabra, ‘India’s new model investment treaty: fit for purpose?’ (2017) Indian L Rev 95, 
113.  
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complexity of the ISDS mechanism in the 2016 Model BIT, is this truly a commitment to 

providing a workable venue for foreign investors to enforce BIT obligations against India? The 

2016 Model BIT remains untested as Cambodia is the only Contracting party that has agreed to a 

BIT made in accordance with the 2016 Model BIT.722 

 

This ambivalence to ISDS, as indicated by the unworkability of the ISDS provisions of the 2016 

Model BIT, suggests that the utility of BITs has lessened for India and other countries. To this 

end, does India need a Model BIT to attract foreign investment and continue to transition into a 

capital-exporting economy? Regarding the nature of Model BITs, Nedumpara and Polanco Lazo 

argue that model BITs are not very effective at producing new treaties modelled after them.723 

More provocatively, we might ask whether the content of the 2016 Model BIT is necessary given 

the unlikelihood of any investment arbitration happening under the 2016 Model BIT? Has ISDS 

been effectively brought to an end with India’s 2016 Model BIT? It remains to be seen whether 

India can secure new BITs, let alone test the strength of the ISDS provisions in a real arbitration.  

 

In relation to the subject matter of the dissertation, the EU has published a strategy on India. The 

strategy was released after the 2016 India Model BIT and India’s unilaterally termination of its 

83 BITs on 22 March 2017. The EU says that it is committed to developing “comprehensive and 

balanced” trade and investment agreements that contribute to sustainable development for the 

 
722 Press Information Bureau (Government of India Cabinet), ‘Cabinet approves Bilateral Investment Treaty between 
India and Cambodia to boost investment’ (Press release, 27 July 2016) available at 
http://pib.nic.in/newsite/PrintRelease.aspx?relid=147849  
723 James J Nedumpara and Rodrigo Polanco Lazo, ‘Does India need a model BIT?’ (2016) 7 Jindal Global L Rev 
117, 124. 
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Union and India.724 A key dimension to any future deal between the EU and India would be a 

high level of investment protection to attract new investment, particularly in the face of India’s 

reform of ISDS.725 

 

Perhaps India’s 2016 Model BIT is a part of its aspirations to shape international investment 

rules.  Sidhu, Metha and Jones ask whether India has the will to shape the multilateral order as 

India’s geopolitical position has neither completely defied nor complied with multilateralism.726 

India has shown a tendency for rule-breaking more often by not being a member of certain 

multilateral organisations (OECD and ICSID).  India has also been or norm challenger in 

organisations that it belongs to when it took up the defiant position of poor farmers in the Doha 

Round talks at the WTO.727 In a world where there is no single power to be a rule-maker by 

itself, India can aspire to be a rule shaper in the multilateral global order.728 Perhaps the 2016 

Model BIT is a part of India’s aspirations to become an investment rule shaper.   

 

Much like the EU and its creation of ICS, India is committed to retaining ISDS but with changes 

that have been discussed in this Statute Report.  The GoI has made it clear that the 2016 Model 

BIT intends to ensure that the IIAs that the GoI agrees to permit sufficient latitude to regulate the 

public interest.  In many ways, India is behaving in a normative manner when it attempts to 

reform ISDS to pursue regulatory freedom.  India falls short when the changes may have the 

 
724 Commission, ‘Elements for an EU strategy on India’ (Joint Communication to the European Parliament and the 
Council) (2018) JOIN(2018) 28 final 
<https://eeas.europa.eu/sites/eeas/files/jc_elements_for_an_eu_strategy_on_india_-_final_adopted.pdf> 7. 
725 ibid.  
726 Waheguru Pal Singh Sidhu, Pratap Bhanu Metha and Bruce Jones, ‘A Hesitant Rule Shaper?’ in Waheguru Pal 
Singh Sidhu, Pratap Bhanu Metha and Bruce Jones (eds) Shaping the Emerging World: India and the Multilateral 
Order (eBook edn, Brookings Institution Press 2013) 4.  
727 ibid 8.  
728 ibid 10.  
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effect of making arbitration improbable when foreign investors are required to exhaust local 

remedies in a judicial system plagued by delays and backlogs. For these reasons, the 2016 Model 

BIT may signal India’s imperfect attempt to act normatively in the field of investment law and 

policy.   
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Legal Instruments 

 

Treaties 

 

Agreement between the Government of Australia and the Government of the Republic of India 

on the Promotion and Protection of Investments (New Delhi, 26 February 1999), available at < 

http://investmentpolicyhub.unctad.org/Download/TreatyFile/154>  

 

Agreement between the Government of the United Kingdom of Great Britain and Northern 

Ireland and the Government of the Republic of India for the Promotion and Protection of 

Investments (adopted 14 March 1994, entered into force 6 January 1995) Treaty Series No 27 

(1994) available at http://investmentpolicyhub.unctad.org/Download/TreatyFile/1613 

 

Agreement between the State of Kuwait and the Republic of India for the Encouragement and 

Reciprocal Protection of Investment (adopted 27 November 2001, entered into force 28 June 

2003) 

 

Model Laws 

 

Indian Model Text of Bilateral Investment Promotion and Protection Agreement 2003 

<https://www.italaw.com/sites/default/files/archive/ita1026.pdf> 
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Model Text for the Indian Bilateral Investment Treaty 2015 

<https://www.mygov.in/sites/default/files/master_image/Model%20Text%20for%20the%20Indi

an%20Bilateral%20Investment%20Treaty.pdf>  

 

 

Arbitration Cases  

 

Fedax NV v Venezuela, ICSID Case No ARB/96/3, Decision on Jurisdiction, 11 June 199731 

LLM 1378 (1998) 

 

Frontier Petroleum Sevices Ltd v The Czech Republic, UNCITRAL, Final Award, (12 Nov 2010) 

 

Joy Mining Machinery Ltd v Arab Republic of Egypt, ICSID Case No ARB/03/11, Award on 

Jurisdiction(26 April 2004) 

 

Saipen S.p.A v The People’s Republic of Bangladesh, ICSID Case No. ARB/05/07, Award (30 

Jun, 2009) 

 

Salini Costruttori S.P.A. and Italstrade S.P.A. v Kingdom of Morocco, ICSID Case No. 

ARB/00/4, Decision on Jurisdiction (30 Jul, 2001) 

 

White Industries Australia Limited v Republic of India, UNCITRAL, Final Award (30 November 

2011) (J William Rowley, President; Charles N Brower; Christopher Lau) 
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