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Constitutions, Institutions and Transformations: 

A Northern Ireland Perspective on Constitutional Change 

 

---------------------------------------------------------------------- 

Andrew Godden 

 

Preamble 

Tuesday 22 June 2021 will mark the 100
th

 anniversary of the state opening of the first 

Northern Ireland Parliament, which formalised the partition of Ireland into two jurisdictions. 

That momentous occasion set in motion a chain of events that would transform relations 

between the people and governments of Northern Ireland, the United Kingdom and the 

Republic of Ireland, with ramifications that are still being felt in the European Union and the 

wider world. This year affords a unique opportunity to reflect on the events that have 

transpired over the past century, most notably the Northern Ireland peace process. Such an 

enterprise is of great significance to constitutional theorists and practitioners, since Northern 

Ireland has few parallels among Western democracies that can match its penchant for 

constitutional and institutional change, meaning that it can provide useful instruction to other 

countries in a variety of contexts around the world.  

That milieu of constitutional change will provide the backdrop to this article. Unlike other 

contributions to the historical literature, however, this paper will focus on the ways in which 

the diverse (and often dramatic) constitutional reforms of the past 100 years have affected the 

trust of the Catholic and Protestant communities in Northern Ireland. Inter-community trust is 

a precious commodity in divided societies, yet one that is too often neglected. This paper will 

show that a lack of inter-community trust was the catalyst for most of Northern Ireland’s 

violent political past. It will also argue that the creation of cross-community structures, which 

were the bedrock of the Belfast (Good Friday) Agreement of 1998, was the key that unlocked 

the door to the gradual exchange of trust that paved the way for the Northern Ireland peace 

process. Finally, the article will consider the ways in which ‘Brexit’ may impact the integrity 

of the 1998 settlement moving forward, concluding that whatever lies ahead for Northern 

Ireland in terms of its constitutional status, the only way to avoid the mistakes of the past will 

be to retain cross-community institutions and a constitutional framework in which trust and 

equality are recognised as cardinal principles of good governance. 

 

A History of Discord 

It has been said that the Northern Ireland conflict is one of the most over-researched topics in 

the world.
1
 That statement is certainly true as far as historical research is concerned. Too 

frequently, however, the volume of these outputs is undermined by their quality, as shown by 

the corpus of flawed historical accounts that depict the conflict as an ‘anti-colonial and anti-

imperialist freedom struggle’ between Irish republicans and the British state, with ‘nothing in 
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between and nobody else relevant’.
2
 Such accounts are fatuous at best and dangerous at 

worst, as they fail to grasp the complex history that preceded the conflict and thus contribute 

to the dissemination of false narratives. In particular, they ignore the historical reality that the 

people of Britain and Ireland have shared a common ancestral heritage since time 

immemorial. Over several hundred years, this heritage produced two distinct populations on 

the island of Ireland, each with different religious and political affiliations. 

These populations may be described as the ‘Gaelic Irish’, who are overwhelmingly Catholic 

and well known for their loyalty to their ethno-religious group; and the ‘Anglo-Celtic Irish’, 

who are overwhelmingly Protestant and whose loyalty extends to Britain, due to links with 

successive generations of Scottish and English settlers. Although fellow Irishmen, these 

groups became ever more enmeshed in the politico-religious machinations of Britain (the 

dominant power) from the 16
th

 century onward, the experience of which led to divided 

loyalties and intense mistrust that would often flare into ethnic violence. Thus, while there 

was certainly a postcolonial dimension to the modern conflict that we now refer to as ‘The 

Troubles’, a more complete account will factor in the pre-existing strife that has existed 

between the two traditions in Ireland for at least 500 years. 

It is true that after the Protestant Reformation, English (and later, British) policy in Ireland 

was directed toward empowering the Protestant minority at the expense of the Catholic 

majority.
3
 In constitutional terms, that policy reached its zenith with the passage of the Act of 

Union 1800, which united the Kingdoms of Great Britain and Ireland under a single 

constitutional framework. Between 1800 and 1900, however, calls for Catholic emancipation 

resulted in important reforms such as the Roman Catholic Relief Act 1929. Then, towards the 

end of the 19
th

 century, Irish nationalists leveraged their growing freedom to campaign for 

self-government for Ireland, in what became known as the ‘Home Rule’ movement. That is 

when centuries of ethno-religious tension began to crystallise, because the leadership and 

supporters of the Home Rule movement were almost exclusively Catholic. It was thus viewed 

with great distrust by the bulk of the Irish Protestant minority, who foresaw that Home Rule 

would lead to complete independence for Ireland and leave them vulnerable to a hostile 

Catholic hegemony.
4
 In the end, Protestant grievances went unaddressed by the Home Rule 

movement and the British government, and the resulting stalemate led to the passage of the 

Government of Ireland Act 1920. That Act partitioned Ireland into two jurisdictions: the 26 

Catholic-majority counties of Southern Ireland (later, the Irish Free State, and now the 

Republic of Ireland); and six Protestant-majority counties in the northeast, known as 

Northern Ireland, which became the first devolved nation of the United Kingdom.   

Discrimination duly followed on both sides of the border. In the Irish Free State, the 

Protestant population dropped by a third between 1911 and 1926, spurred in part by 

intimidation,
5
 forcible removal of land

6
 and the prioritisation of Gaelic Catholic culture in the 

Constitution of Ireland 1937. In Northern Ireland, the Protestant-controlled Parliament redrew 

electoral boundaries to silence Catholic voters, while discriminating against them in areas 

such as social housing and civil service recruitment.
7
 Unlike the Republic of Ireland, where 

Protestant numbers were declining, Northern Ireland became a microcosm of the whole ‘Irish 

problem’, with age-old antagonism between Gaelic and Celtic erupting into violent clashes 
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that spread across the country in 1968. Thus began a bloody conflict that would last the next 

30 years, with state and non-state actors engaging in brutal acts of violence that claimed the 

lives of over 3700 people and resulted in the collapse of the Northern Ireland institutions. 

Inevitably, such a prolonged and bitter feud had a devastating impact on inter-community 

trust, the resolution of which would require a seismic leap of faith by the Catholic and 

Protestant people. 

 

Noise, Sound and Symphony 

Situating the breakthrough of 1998 within the context of several hundred years of mutual 

distrust is vitally important if one is to understand its significance. That year, after three 

decades of chaos in which ‘[o]rdinary lives were lived against the background noise of 

gunfire, bombings [and] rioting’,
8
 the principal parties to the conflict – most of Northern 

Ireland’s political parties and the British and Irish governments – signed the document that is 

now known as the Belfast (Good Friday) Agreement (hereafter, the 1998 Agreement). 

Endorsed by an overwhelming majority of citizens in a referendum that was held on both 

sides of the border in 1998, and guaranteed by a treaty between the British and Irish 

governments, the Agreement formed the cornerstone of the Northern Ireland peace process 

and the new constitutional order, under which the institutions of government would function 

on a cross-community basis. Unlike the failed constitutional experiments of the past, the 1998 

Agreement was unique because the main belligerents in both communities recognised the 

legitimacy of their respective identities and political aspirations,
9
 while dedicating themselves 

‘to the achievement of reconciliation, tolerance and mutual trust, and to the protection and 

vindication of the human rights of all’.
10

 

Because Northern Ireland is a devolved nation of the United Kingdom (as are Scotland and 

Wales, which achieved devolution long after the partition of Ireland), primary legislation was 

required from the sovereign Parliament at Westminster in order to place the Agreement on a 

statutory footing. That legislation was duly passed in the form of the Northern Ireland Act 

1998, which has since been recognised by the highest national court as a de facto constitution 

for Northern Ireland.
11

 The Act reaffirmed Northern Ireland’s place as a constituent nation of 

the United Kingdom and resurrected the devolved institutions that had lain dormant for a 

generation; institutions that would now operate according to a radically new form of 

constitutionalism than existed under the Government of Ireland Act 1920. The main 

difference was a decisive shift from the confrontational politics inherent in the Westminster 

system toward a consociational system of cross-community government, which was carefully 

calibrated to the political exigencies of Northern Ireland.  

Thus, at the executive level, the government of Northern Ireland would comprise a cross-

community coalition; it would be chaired jointly by the First Minister and deputy First 

Minister, who would represent their respective communities and share identical powers;
12

 and 

government departments would be allocated to ministers not at the discretion of the chief 

executive, but using an objective mathematical formula known as the d’Hondt method.
13
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When exercising their functions, public authorities would also have a statutory duty to 

promote equality of opportunity and good relations between all people, regardless of their 

religious belief or political opinion.
14

 Similarly, the new Northern Ireland Assembly would 

have checks and balances – known as the cross-community support procedure and the 

Petition of Concern
15

 – built into the legislative process to protect the two communities in the 

event that one should gain a majority over the other. In addition, a key aspect of the 1998 

Agreement was that the British government would undertake to incorporate the European 

Convention on Human Rights into domestic law, so as to provide a robust mechanism for the 

people of Northern Ireland to enforce their rights against public bodies in national courts. 

That was achieved with the passage of the Human Rights Act 1998, which, even today, 

represents the high-water mark of human rights protection in the United Kingdom.    

What once had been a morass of dissonant constitutional structures could now be likened to a 

finely balanced symphony of institutions, protections, checks and balances, all attuned to the 

political realities of Northern Ireland. Of course, the settlement was not a perfect solution to 

the country’s problems. It required painful compromises on both sides, and despite the 

duration and intensity of the negotiations leading up to the Agreement, it still failed to 

address some of the underlying causes of the conflict. In particular, it was a remarkable 

oversight of the negotiating parties not to acknowledge the issue of socio-economic 

disadvantage as being a major contributory factor in The Troubles.  

Research has shown that poor, working-class areas of Belfast bore the brunt of the violence 

and criminality that afflicted Northern Ireland from 1968 onward.
16

 Yet apart from a single 

perfunctory reference to ‘class’ and some oblique provisions on economic planning,
17

 the 

Agreement fails to make explicit reference to the class dynamics of the conflict or to provide 

targeted measures for breaking the link between poverty and sectarianism. Similarly, section 

75 of the Northern Ireland Act 1998 fails to require public bodies to promote equality of 

opportunity and good relations between people of different socio-economic backgrounds. The 

Agreement afforded a major opportunity for the parties to tackle one of the root causes of The 

Troubles in a direct and holistic fashion, and their failure to do so is one of the main reasons 

why acute poverty still predominates in the areas worst affected by the violence.
18

         

Nevertheless, in the quest for constitutional renewal in extremely divided countries, the 

perfect is the enemy of the good. For all of its flaws, the Agreement was a considerable 

achievement in constitutional innovation, which provided the means by which the two 

communities could leave behind their violent past and work toward a common future. It did 

so by establishing a new constitutional paradigm under which the institutions of government 

– for the first time, on either side of the border – would function on the basis of equality and 

mutual respect between the two traditions on the island. Although the institutions could not 

guarantee the emergence of trusting relationships after decades of division, they did provide 

the stability and reassurance that were vital prerequisites. Having done so, the focus of the 

main political parties and the British and Irish governments turned toward protecting the 

integrity of the institutions against internal and external threats, so as to create sufficient time 

for the new arrangements to strengthen and bear fruit. As recent events have shown, that task 

is just as important today as it was in 1998. 
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The Test of Time 

Violent conflicts that have their origins in centuries of ethnic division rarely end in a single 

‘constitutional moment’, and the Northern Ireland conflict was no different. In the 23 years 

since the Agreement was signed, the Northern Ireland institutions have collapsed, failed to 

meet for long periods of time, or been suspended on multiple occasions by the Westminster 

Parliament. The most recent collapse was in 2017, with power-sharing only being restored to 

Northern Ireland three years later. Perhaps inevitably, these setbacks were the result of 

political deadlock arising from a lack of trust between the main political parties. Each time, 

however, the parties have managed to settle their differences via political compromises that 

enabled them to return to government.  

Some of these compromises entailed changes to the Northern Ireland Act 1998 and the 

institutions of government, as with the St Andrews Agreement of 2006; while others resulted 

in new political pacts, such as the Fresh Start Agreement of 2007 and the 2020 agreement 

known as New Decade, New Approach.
19

 However, the basic tenets of the 1998 Agreement, 

and the institutions that it created, have remained intact despite these changes. Indeed, recent 

decisions by the Assembly show the extent to which the institutions have succeeded in 

fostering inter-community trust. One of these was the passage of the Assembly and Executive 

Reform (Assembly Opposition) Act (NI) 2016, which created formal structures for 

‘opposition parties’ to challenge the decisions of the Executive. Such structures were 

carefully omitted from the Northern Ireland Act 1998 in order to give all eligible parties a 

stake in government, thereby maximising cross-community ‘buy in’. The fact that the 

Assembly has created these structures of its own volition is a sign of growing recognition that 

disagreement is part of the democratic process, and does not have to be destructive.      

Therefore, notwithstanding some false starts, the Northern Ireland state has enjoyed more 

peace, stability and cross-community support over the past two decades than at any other 

time in its history. That success testifies to the versatility of the 1998 institutions, derived as 

they are from an agreed constitutional settlement that draws its power from the consent of 

both sides of the community. However, it may be the case that the biggest test for the 

institutions is yet to come. In an ironic twist, 2021 will not only mark 100 years since the 

border was drawn between Northern Ireland and the Republic of Ireland, but will see the 

introduction of a new trade border between Northern Ireland and the rest of the United 

Kingdom. That was the result of the Withdrawal Agreement that was reached between the 

United Kingdom and the European Union at the conclusion of the Brexit negotiations, which 

provides for an Ireland-Northern Ireland Protocol to keep the border open between both 

countries to facilitate free movement across the island.
20

 Although faithful to the spirit of 

North-South cooperation that is contained in the Agreement, the Protocol undermines 

Northern Ireland’s place within the United Kingdom, which is guaranteed by law.
21

 

Emboldened by this development, Irish nationalist leaders are now calling for a referendum 

on whether Northern Ireland should leave the United Kingdom and form an all-island state 

with the Republic.
22
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While such calls are legitimate, they pose a new danger to inter-community trust. The reason 

why is because they rarely come with detailed assurances that the same protections that are 

now afforded to the Northern Irish people would be mirrored in a unitary state. Rather, as 

with the campaign for Home Rule 100 years ago, most of these calls are coming from 

representatives of the Catholic community against the express wishes of their Protestant 

countrymen,
23

 who are still a minority on the island. Unlike the 20
th

 century, however, the 

British government is now legally obliged to call a border poll if it commands majority 

support in Northern Ireland, without the need for a qualified majority.
24

 That means that 

drastic constitutional change could again be triggered in Ireland at the behest of the majority, 

without specific and prior protection for the rights of the minority.  

If the Home Rule crisis and the Northern Ireland Troubles have taught us anything, it is that 

majoritarianism of this kind may have serious consequences if left unchecked. Indeed, such 

consequences can already be glimpsed in the violence that has engulfed many Protestant 

areas of Belfast as a result of the Protocol and a widespread feeling of abandonment by the 

British government;
25

 a sentiment that is strikingly similar to that of the Irish Protestant 

minority during the Home Rule crisis. Thus, with history seemingly coming full circle, it is 

incumbent on the proponents of Irish unification to recognise that if they are not prepared to 

abide by the lessons of yesteryear and build upon the hard-won trust that we now have, then 

Northern Ireland’s dark past is almost certain to repeat itself.  

 

Conclusion 

Tony Blair, former British Prime Minister and architect of the Northern Ireland peace 

settlement, once spoke about the potential impact of the 1998 Agreement on the war-torn 

countries of the Middle East, saying ‘one of the things that gives them hope is the success of 

the Northern Ireland [peace] process. It is a big symbol of change and possibility right around 

the world’.
26

 However, a great deal can be learned from Northern Ireland’s constitutional 

development over the past century and not just the events of 1998, even though the latter 

were a major turning point in the country’s history. Moreover, democratic nations have just 

as much to learn as those that are engaged in and emerging from conflict.  

Northern Ireland was the first devolved nation of the United Kingdom, and the Government 

of Ireland Act 1920 laid the foundations, in terms of constitutional precedent, for the 

devolution of Scotland and Wales at the end of the 20
th

 century. Northern Ireland is thus an 

example to other democracies whose constitutions permit the development of multi-level 

governance structures. Likewise, the 1998 Agreement is a powerful example to divided 

nations of what can be achieved through constitutional politics and the establishment of 

cross-community government.  

Above all, the Home Rule crisis and the Northern Ireland conflict are stark reminders to all 

nations of what can happen when equality and trust are sacrificed in the name of majority 

rule. As this article has shown, majoritarianism led to the partition of Ireland and to the 

Northern Ireland Troubles, whereas equality and trust were (and are) indispensable to the 
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contemporary peace. With that truth in mind, and as we grapple with the uncertainties of the 

post-Brexit era, it is imperative that trust and equality remain at the heart of any future 

movement for constitutional change. Failure to do so will disturb the delicate partnership that 

now exists between Catholics and Protestants, in consequence of which the 1998 institutions 

will lose the lifeblood of cross-community support that is vital for their success. Such an 

outcome would likely condemn the two communities to the ethnic turmoil of the past, and 

could make the transition to constitutional stability even more difficult than a century ago.     
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