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Kurt v Austria: Domestic Violence Before the Grand Chamber of the 

European Court of Human Rights 

Dr. Ronagh McQuigg* 

Abstract 

On 15 June 2021 the Grand Chamber of the European Court of Human Rights issued its 

judgment in Kurt v Austria.  This was a highly significant and much-anticipated development 

in the Court’s jurisprudence on domestic violence, given that Kurt v Austria was the first case 

on this issue which had been heard by the Grand Chamber.  In its judgment, the Grand 

Chamber usefully set out in detail a number of principles which should be applied in cases of 

domestic violence, and in particular clarified the way in which the Osman test should be 

applied in this context.  However, questions arise as to whether the Court’s subsequent 

application of these principles to the facts of the instant case was sufficient. 

 

The European Court of Human Rights has built up a substantial body of jurisprudence on 

domestic abuse.  During the past 14 years the Court has regularly issued judgments addressing 

this issue, and violations of Articles 2,1 3,2 83 and 144 of the European Convention on Human 

                                                       
* Dr. Ronagh McQuigg is a Senior Lecturer in the School of Law, Queen’s University Belfast.  

1 Article 2(1) states that, “Everyone’s right to life shall be protected by law.” 

2 Article 3 states that, “No one shall be subjected to torture or to inhuman or degrading treatment or 

punishment.” 

3 Article 8(1) states that, “Everyone has the right to respect for his private and family life, his home and his 

correspondence.” 

4 The relevant part of Article 14 states that, “The enjoyment of the rights and freedoms set forth in this 

Convention shall be secured without discrimination on any ground such as sex ...”.  
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Rights have been found in such cases.5  However, until the recent case of Kurt v Austria,6 

domestic violence had not been considered by the Grand Chamber of the European Court of 

Human Rights.  The first Grand Chamber ruling on domestic violence therefore had the 

potential to be a judgment of vital importance to the development of the Court’s corpus of 

jurisprudence on this issue.  The judgment certainly has meritorious aspects in terms of setting 

out in detail a number of general principles applicable to domestic violence cases, and in 

particular clarifying how the Osman test7 should be applied in such circumstances.  However 

questions arise as to whether the Grand Chamber ultimately applied these principles in an 

adequate manner to the facts of the instant case.       

 

1. The Facts of Kurt v Austria  

 

In Kurt v Austria, the applicant alleged that the Austrian authorities had failed to fulfil their 

obligations to protect herself and her children (referred to in the judgment as A. and B.) from 

violence on the part of her husband (referred to in the judgment as E.), which had ultimately 

                                                       
5 See for example, Kontrova v Slovakia (App. No.7510/04), judgment of 31 May 2007; Bevacqua and S. v 

Bulgaria (App. No.71127/01), judgment of 12 June 2008; Opuz v Turkey (2010) 50 E.H.R.R. 28; A v Croatia 

(App. No.55164/08), judgment of 14 October 2010; Kalucza v Hungary (App. No.57693/10), judgment of 24 

April 2012; E.M. v Romania (App. No.43994/05), judgment of 30 October 2012; Valiuliene v Lithuania (App. 

No.33234/07), judgment of 26 March 2013; Talpis v Italy (App. No.41237/14), judgment of 18 September 

2017; and Volodina v Russia (App. No.41261/17), judgment of 9 July 2019.  For an overview of the case law of 

the ECtHR on domestic violence, see R.J.A. McQuigg, The Istanbul Convention, Domestic Violence and 

Human Rights (Abingdon: Routledge, 2017), pp.60-67. 

6 (App. No. 62903/15), judgment of 15 June 2021. 

7 This test was developed by the ECtHR in the case of Osman v United Kingdom (2000) 29 E.H.R.R. 24. 
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resulted in her son’s death.  In July 2010, the applicant had informed the police of her husband’s 

violent behaviour towards her over a number of years.  In January 2011, E. was convicted of 

committing bodily harm and dangerous threatening behaviour and was given a sentence of 

three months’ imprisonment, which was suspended for three years with probation.   

 

The applicant filed for divorce on 22 May 2012, and stated at the divorce hearing that the 

breakdown of the marriage was due to her husband’s violence and continuous threats.  Later 

that day, the applicant reported her husband to the police for rape and for making dangerous 

threats.  She stated that since February 2012, E. had been threatening on a daily basis either to 

kill her or to kill the children.  The applicant said that she had not reported these threats at an 

earlier stage as she had been afraid that her husband would carry these out if she had done so.  

She reported that E. was violent towards her on a regular basis, and was also violent towards 

the children.  However, the situation had escalated on 19 May when the matter of a potential 

separation had arisen.  During the ensuing argument, E. had choked and raped her.  The 

applicant reported that she was in great fear of her husband and that she had gone to the police 

in order to obtain protection for both herself and her children.  

 

A police officer then accompanied the applicant to the family home.  E. contested the 

allegations, although the children confirmed that he had regularly been violent towards them 

and towards their mother.  A barring order was subsequently issued against E.  This order 

obliged him to leave the home and prohibited him from returning either to it or to the 

surrounding areas, as well as barring him from the applicant’s parents’ home and its 

surrounding area.  In addition, E.’s keys to the marital home were seized.  Criminal proceedings 

were issued against him on the basis of the suspicion of rape, bodily harm and making 

dangerous threats.  
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On 25 May 2012, E. went to the school which A. and B. attended.  He asked A.’s teacher if he 

could speak to A. in private and the teacher, who had no knowledge of the issues within the 

family, agreed.  A. was later found in the basement of the school, with gunshot injuries.  He 

was taken to hospital and died two days later.  E. was discovered to have committed suicide.  

 

2. The Chamber Judgment  

 

The applicant brought proceedings before the ECtHR, arguing that the state had failed to fulfil 

its positive obligations to protect her son’s right to life under Article 2(1).  However, in a 

judgment issued on 4 July 2019,8 the Chamber held unanimously that there had been no 

violation of Article 2.  In doing so, the Chamber re-iterated the frequently cited principle that 

Article 2 requires the state “not only to refrain from the ‘intentional’ taking of life, but also to 

take appropriate steps to safeguard the lives of those within its jurisdiction”.9  This positive 

obligation encompasses an obligation on the state to put in place a legislative and 

administrative framework designed to provide effective deterrence against threats to the right 

of life.  Also, in appropriate circumstances there is a positive duty on the authorities to take 

preventive operational measures to protect an individual whose life is at risk from the criminal 

acts of another individual, as was established in Osman v United Kingdom.10  For such a 

positive obligation to arise,  

it must be established that the authorities knew or ought to have known at the time of 

the existence of a real and immediate risk to the life of an identified individual from the 

                                                       
8 (App. No. 62903/15), judgment of 4 July 2019. 

9 Kurt (App. No.62903/15), Chamber judgment, at [62]. 

10 (2000) 29 E.H.R.R. 24. 
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criminal acts of a third party and that they failed to take measures within the scope of 

their powers which, judged reasonably, might have been expected to avoid that risk.11  

Upon consideration of the evidence which had been in the possession of the state authorities 

when deciding what measures to take against E., the Chamber concluded that they had not 

failed to comply with their positive duties.12   

 

On 27 September 2019, the applicant requested the referral of the case to the Grand Chamber.  

This request was accepted on 4 November 2019.  A subsequent hearing took place on 17 June 

2020, and the Grand Chamber judgment was issued on 15 June 2021.   

 

3. Applying the Osman Test in Domestic Violence Cases – Clarification from the 

Grand Chamber  

 

As with the Chamber judgment, the Grand Chamber likewise held that there had been no 

violation of Article 2 in the instant case.  It is notable however that, unlike the decision of the 

Chamber, the Grand Chamber’s decision was far from unanimous, with the finding of no 

violation being made on the basis of 10 votes to seven.   

 

The Grand Chamber took the opportunity to set out in some detail the positive obligations of 

the state under Article 2 in the context of domestic violence, and focused in particular on how 

the Osman test should be applied in such cases.  In this regard, the Grand Chamber stated that, 

                                                       
11 Kurt (App. No.62903/15), Chamber judgment, at [65]; Osman (2000) 29 E.H.R.R. 24 at [116]. 

12 For discussion of the judgment, see R. McQuigg, “Kurt v Austria: Applying the Osman Test to Cases of 

Domestic Violence” (2020) European Human Rights Law Review 394.  
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“The existence of a real and immediate risk to life … must be assessed taking due account of 

the particular context of domestic violence”, and proceeded to clarify “what it means to take 

into account the specific context and dynamics of domestic violence under the Osman test”.13 

Firstly, the Grand Chamber stated that “an immediate response to allegations of domestic 

violence is required from the authorities”,14 and that “special diligence is required from the 

authorities when dealing with cases of domestic violence”.15  The judgment then noted that “in 

order to be in a position to know whether there is a real and immediate risk to the life of a 

victim of domestic violence … the authorities are under a duty to carry out a lethality risk 

assessment which is autonomous, proactive and comprehensive.”16  In doing so, the authorities 

should “not rely solely on the victim’s perception of the risk, but … complement it by their 

own assessment.”17  The Grand Chamber emphasised the importance of regular training for 

authorities dealing with victims, in terms of understanding the dynamics of domestic violence, 

thus enabling them to better assess any risk and to respond in an appropriate manner.  Also, 

“where several persons are affected by domestic violence, be it directly or indirectly, any risk 

assessment must be apt to systematically identify and address all the potential victims”.18  In 

addition, “the law-enforcement authorities should share information on risks and coordinate 

support with any other relevant stakeholders who come into regular contact with persons at 

                                                       
13 Kurt (App. No.62903/15), Grand Chamber judgment, at [164]. 

14 Kurt (App. No.62903/15), Grand Chamber judgment, at [165]. 

15 Kurt (App. No.62903/15), Grand Chamber judgment, at [166]. 

16 Kurt (App. No.62903/15), Grand Chamber judgment, at [168]. 

17 Kurt (App. No.62903/15), Grand Chamber judgment, at [169]. 

18 Kurt (App. No.62903/15), Grand Chamber judgment, at [173]. 
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risk, including, in the case of children, with teachers”.19  

As regards the interpretation of the term “immediate” in the Osman test, the Grand Chamber 

stated that “the application of the immediacy standard in this context should take into account 

the specific features of domestic violence cases, and the ways in which they differ from 

incident-based situations” such as that which pertained in the Osman case itself.20  In particular, 

“consecutive cycles of domestic violence, often with an increase in frequency, intensity and 

danger over time, are frequently observed patterns in that context”.21   

  

The Grand Chamber’s detailed discussion of the application of the Osman test in domestic 

violence cases is undoubtedly a welcome development.  Prior to this judgment a number of 

questions had arisen in the previous jurisprudence of the European Court of Human Rights as 

to how this test should be applied in such cases, in particular as regards the “immediacy” 

element.  The Osman case itself involved a teacher who had injured a student to whom he had 

developed an inappropriate attachment, and who had killed the student's father.  Prior to this 

incident he had carried out attacks on the family's property and threatened the deputy head 

teacher who had expressed strong concerns regarding his behaviour.  This scenario clearly 

differed greatly from the context of domestic violence, which rarely consists of an isolated 

incident, but generally involves an on-going cycle of abuse.  Thus even if the risk to life in 

such a case does not appear to be immediate as such, there is a substantial possibility that this 

could escalate at any point.  

                                                       
19 Kurt (App. No.62903/15), Grand Chamber judgment, at [174]. 

20 Kurt (App. No.62903/15), Grand Chamber judgment, at [175]. 

21 Kurt (App. No.62903/15), Grand Chamber judgment, at [175]. 
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The difficulties surrounding the application of the Osman test to cases of domestic violence 

had previously been the subject of judicial comment.  For example, in Valiuliene v Lithuania,22 

a 2013 case in which it was held that the state was had violated Article 3 due to a failure to 

protect a victim of domestic violence, Judge Pinto De Albuquerque gave a concurring judgment 

in which he remarked in relation to the Osman test that,  

Realistically speaking, at the stage of an “immediate risk” to the victim it is often too 

late for the State to intervene.  In addition, the recurrence and escalation inherent in 

most cases of domestic violence makes it somehow artificial, even deleterious, to 

require an immediacy of the risk.  Even though the risk might not be imminent, it is 

already a serious risk when it is present.23  

More recently, in Volodina v Russia,24 a domestic violence case of 2019 in which violations of 

Articles 3 and 14 were found, Judge Pinto De Albuquerque gave a separate opinion in which 

he further discussed this point, commenting that, 

A “real and immediate risk” in the context of domestic violence infers that the risk, 

namely the batterer, is already in the direct vicinity of the victim and about to strike the 

first blow.  Were the test to be applied in such a manner, two concerns arise.  Firstly, 

any protective action offered by the State would be too late and secondly, the State 

would have a legitimate excuse for not acting in a timely manner, since it is implausible 

to assume that the victim will be constantly accompanied by a State agent who may 

jump in to help.  Hence, the “immediacy” of the Osman test does not serve well in the 

                                                       
22 (App. No.33234/07).  For detailed discussion of this case, see R.J.A. McQuigg, “The European Court of 

Human Rights and Domestic Violence: Valiuliene v Lithuania” (2014) 18 International Journal of Human 

Rights 756. 

23 Valiuliene (App. No.33234/07) Concurring Opinion of Judge Pinto De Albuquerque, at [31]. 

24 (App. No. 41261/17). 
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context of domestic violence.25  

Indeed, in relation to the Chamber judgment in Kurt v Austria itself, Judge Huseynov issued a 

concurring opinion in which he remarked that, “the relevance of (the Osman) test is 

questionable in the particular context of domestic violence, that is to say, in cases where 

domestic violence has fatal results.”26  He proceeded to state that, 

It is widely recognised that domestic violence often constitutes not just an isolated 

incident, but rather a continuous practice of intimidation and abuse.  Therefore the State 

authorities should react, with due diligence, to each and every act of domestic violence 

and take all necessary measures to make sure that such acts do not lead to more serious 

consequences.  It follows that the duty to prevent and protect comes into play when the 

risk to life is present, even if it is not imminent.  In other words, in a domestic violence 

case, the positive obligation to protect life can be violated even where the risk to life is 

not immediate.27  

Judge Huseynov therefore seemed to be of the view that the “immediacy” element of the 

Osman test should not be applied in cases involving domestic violence. 

 

Although the Grand Chamber in Kurt v Austria did not jettison the “immediacy” element of 

the Osman test in situations of domestic abuse, it made it clear nevertheless that this element 

must be applied in such a way as to take account of the specific circumstances of such cases.  

It should be noted that this is not the first time that willingness to interpret the Osman test in 

such a manner has been demonstrated in a majority judgment of the European Court of Human 

                                                       
25 Volodina (App. No.41261/17) Separate Opinion of Judge Pinto De Albuquerque, joined by Judge Dedov, at 

[12]. 

26 Kurt (App. No.62903/15), Chamber judgment, Concurring Opinion of Judge Huseynov, at [3]. 

27 Kurt (App. No.62903/15), Chamber judgment, Concurring Opinion of Judge Huseynov, at [4]. 
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Rights.  In Talpis v Italy,28 a 2017 domestic violence case in which breaches of Articles 2, 3 

and 14 were found, the Court stated that, “in judicial cases involving disputes relating to 

violence against women, the national authorities have a duty to examine the victim’s situation 

of extreme psychological, physical and material insecurity and vulnerability and, with the 

utmost expedition, to assess the situation accordingly.”29  The Court also commented that, “the 

risk of a real and immediate threat … must be assessed taking due account of the particular 

context of domestic violence. In such a situation it is not only a question of an obligation to 

afford general protection to society … but above all to take account of the recurrence of 

successive episodes of violence within the family unit.”30  Nevertheless, such an approach did 

meet with some opposition within the Court.  In Talpis v Italy a partly dissenting opinion was 

given by Judge Spano, in which he stated that,  

Regardless of how the judgment [in Talpis] frames it, the Osman test continues to apply 

in the same way here as in other contexts triggering the State’s Article 2 preventive 

obligation; the Court’s domestic violence case-law has continued to apply a strict 

Osman test without any alterations.  Diluting the Osman standard, to take account of 

the nature of different types of fatal criminal offences between individuals, will simply 

impose an unrealistic burden on law enforcement authorities.31  

However, the fact that it has now been established beyond doubt by a Grand Chamber judgment 

that the “immediacy” element of the Osman test should be interpreted in such a manner as to 

take account of the specific nature of domestic violence serves to clarify the approach of the 

Court in this respect, and is certainly a meritorious development in the case law of the European 

                                                       
28 (App. No.41237/14), judgment of 18 September 2017. 

29 Talpis (App. No.41237/14) at [130]. 

30 Talpis (App. No.41237/14) at [122]. 

31 Talpis (App. No.41237/14) Partly Dissenting Opinion of Judge Spano, at [9]. 
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Court of Human Rights on this issue.  Indeed it is noteworthy that Judge Spano, now the 

President of the European Court of Human Rights, was part of the majority in Kurt v Austria, 

and therefore seems no longer to subscribe to the views which he articulated in Talpis v Italy.        

 

If it is established that there is a real and immediate risk to the life of one or more identified 

individuals, the positive obligation on the part of the state authorities to take operational 

measures is then triggered.  In this respect, the Grand Chamber asserted that, “the toolbox of 

legal and operational measures available must give the authorities involved a range of sufficient 

measures to choose from, which are adequate and proportionate to the level of (lethal) risk that 

has been assessed.”32  In particular, it noted that, “If children are involved or found to be at 

risk, the child protection authorities should be informed as soon as possible, as well as schools 

and/or other childcare facilities”.33  

 

Overall, the elaboration by the Grand Chamber of these general principles to be applied in 

domestic violence cases is very much to be welcomed.  It is meritorious that in doing so, the 

Grand Chamber referred to a significant degree to relevant provisions of the Council of Europe 

Convention on Preventing and Combating Violence against Women and Domestic Violence 

(the Istanbul Convention); the Explanatory Report on this instrument; and third party 

comments which were received from the Istanbul Convention’s primary monitoring body, the 

Group of Experts on Action against Violence against Women and Domestic Violence 

                                                       
32 Kurt (App. No.62903/15), Grand Chamber judgment, at [168]. 

33 Kurt (App. No.62903/15), Grand Chamber judgment, at [180]. 
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(GREVIO).34  

 

4. Application by the Grand Chamber of the Osman Test to the Facts  

 

Having set out the principles to be applied in domestic violence cases generally, the Grand 

Chamber then proceeded to apply these to the facts of the case in question.  In finding no 

violation of Article 2, the majority were of the view that,  

the authorities displayed the required special diligence in responding swiftly to the 

applicant’s allegations of domestic violence, and duly took into account the specific 

domestic violence context of the case. They conducted an autonomous, proactive and 

comprehensive risk assessment, the result of which led them to issue a barring and 

protection order.  However, the risk assessment did not indicate a real and immediate 

lethality risk to the applicant’s son. Therefore, no obligation was triggered to take 

preventive operational measures in that regard.35  

 

However, although the Grand Chamber appeared to be in unanimous agreement in terms of the 

articulation of the general principles which should be applied in domestic violence cases, the 

Court was sharply divided on the question of how these principles should be applied to the 

facts of the case in question.  Seven of the 17 judges disagreed with the finding of no violation 

of Article 2, and issued a joint dissenting opinion, in which they asserted that “the risk 

                                                       
34 ‘Third Party Intervention by the Group of Experts on Action against Violence against Women and Domestic 

Violence (GREVIO) pursuant to article 36 paragraph 2 of the European Convention on Human Rights: 

Application no. 62903/15 Kurt v. Austria’, 21 January 2020, GREVIO/Inf(2020)3. 

35 Kurt (App. No.62903/15), Grand Chamber judgment, at [211]. 
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assessment procedures in place were flawed in certain important respects”, and that “the 

assessment of the lethality risks was also inadequate as to its substance, as the authorities 

unjustifiably overemphasised certain factors and underemphasised others.”36   

As the dissenting judges pointed out, the police had not been authorised to carry out any risk 

assessment beyond that which was made in order to ascertain whether a barring order should 

be issued.  This required only a finding of a risk of further violence by the alleged perpetrator, 

and did not consist of a comprehensive risk assessment focusing specifically on whether there 

were lethal risks to the family members.37 In particular, no separate risk assessment was 

explicitly carried out as regards the children, and the authorities appeared to have focused 

exclusively on the applicant as the main target of E.’s violence and threats.38 

The dissenting judges were of the view that elements which had been given too much emphasis 

included the fact that when the police had interviewed E. he had seemed to be calm and 

cooperative, and that he was courteous and friendly towards acquaintances.39  However 

domestic abuse is an “unseen crime” which takes place behind closed doors.40  Frequently the 

perpetrators of this form of abuse will present themselves to the outside world as being calm 

                                                       
36 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [7]. 

37 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [9]. 

38 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [12]. 

39 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [24]. 

40 See further R.J.A. McQuigg, International Human Rights Law and Domestic Violence (Abingdon: Routledge, 

2011), pp.75-76.   



  14

and non-violent.  Likewise, the Austrian authorities appeared to have adopted the view that as 

the violence had previously been confined to the home, this meant that there was little risk of 

E. being violent outside of the home.  However, as the dissenting judges commented, “Violence 

is person-dependent, not place-dependent.”41  In addition, although the police checked whether 

there were any weapons registered in E.’s name, it seems that they did not ask the applicant 

herself about whether her husband had any weapons in his possession.  The dissenting judges 

remarked that, “Given the critical importance in the domestic violence context of determining 

whether a perpetrator has access to a weapon … we do not consider that a simple check for 

weapons lawfully registered in the applicant’s husband’s name was sufficient.”42  Also, it 

appeared that the authorities had placed too much emphasis on the fact that the applicant had 

not reported the alleged rape and strangulation by E. until three days after the attack.43  As 

noted above, domestic violence is an “unseen crime” which victims are often reluctant to report 

to the police.  This reluctance may be for a number of reasons, including a fear of reprisals 

from the perpetrator.  The fact that the applicant had remained in the marital home for three 

days cannot be taken as an indication of a lack of danger.  

Aspects of the situation which in the view of the dissenting judges were afforded insufficient 

emphasis by the authorities in the risk assessment included the pattern of escalating violence 

endured by the applicant and her children.  In particular, E. had attempted to strangle the 

                                                       
41 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [25]. 

42 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [15]. 

43 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [27]. 
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applicant and, as the dissenting judges noted, “There is strong empirical evidence that 

attempted strangulation is a significant red flag.”44  The authorities may also have afforded 

insufficient attention to the presence of a number of triggers of domestic homicide, such as the 

fact that the question of a divorce had arisen, with the possibility that E. might lose custody of 

the children.45  Indeed, it is often the case that the most dangerous time for a victim of domestic 

violence is when she seeks to leave the relationship.  In addition, it appeared that a number of 

risk factors had not been taken into account, such as E.s gambling addiction, his economic 

dependence on the applicant and the applicant’s job loss.46    

Given that the majority of Grand Chamber were of the view that the risk assessment was of a 

sufficient standard, they accepted that as the assessment had not indicated a real and immediate 

threat to the life of the applicant’s son, no obligation arose on the part of the authorities to take 

preventive operational measures.  However, as discussed above, it is arguable that there were 

deficiencies in the risk assessment, and that a real and immediate threat engaging an obligation 

to take preventive measures should have been identified.  If so, it would seem that the relevant 

legislative framework may not have been adequate.  Essentially, at the time of the events in 

question, there was no requirement under Austrian law for information regarding domestic 

violence to be shared with the children’s school, and no possibility for the barring order to be 

extended to the school.  Although the state argued that the applicant could have applied for a 

                                                       
44 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [20]. 

45 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [21]. 

46 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [11]. 
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judicial temporary restraining order that could have extended to the school, the dissenting 

judges pointed out that the timeframe involved in the issuing of such an order would have been 

uncertain and, moreover, it was unacceptable that “a victim of domestic violence who has 

reason to fear an imminent attack on the lives of her children should be required to pursue 

judicial proceedings in order to save their lives.”47  It is also notable that, following the events 

in this case, the national legislation was amended to provide for the extension of police barring 

orders to schools as well as for the immediate notification in such cases of child protection 

authorities.  In addition, as of January 2020, the relevant legislation was amended to provide 

for no-contact orders that follow the endangered person, as opposed to being confined to certain 

locations.  As the dissenting judges commented, “While such improvements cannot strictly be 

held against the respondent State with the benefit of hindsight, it is at the same time difficult 

not to see the multiple amendments undertaken since as implicit recognition at the national 

level of the flaws of the protective legal framework as it existed at the relevant time.”48  The 

very fact that the law was amended due to the events which gave rise to this case could well be 

viewed as evidence demonstrating the inadequacy of the relevant legislative framework.  

 

Indeed, the only protective measure which was adopted by the authorities was the barring order 

issued against E., which prevented him from entering the family home, the applicant’s parents’ 

home and the areas surrounding both.  However, the fact that the order was limited to these 

locations undermined its effectiveness.  In addition, as the dissenting judges stated, “it is widely 

                                                       
47 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [33]. 

48 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [34]. 
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recognised in the domestic violence context that barring orders, in and of themselves, are not 

sufficient to prevent an attack on life, even if they mitigate the risk to some extent and should 

certainly be used as appropriate”.49  If, contrary to the majority judgment, it is accepted that 

the risk assessment was insufficient and that a real and immediate risk should have been 

identified, it certainly seems that the measures adopted were insufficient to address this risk.    

 

5. Conclusion 

 

In conclusion, the majority judgment of the Grand Chamber in Kurt v Austria certainly has 

significant merits.  The first part of the judgment sets out in a fairly detailed manner the 

principles which should be applied in cases involving domestic abuse.  Prior to the Grand 

Chamber’s judgment, questions had arisen in relation to how the Osman test should be applied 

in such cases, and the fact that this issue has now been clarified in a Grand Chamber judgment 

is to be welcomed.  It has now been firmly established that, although the Osman test should 

still be used in such cases, it must be applied in such a manner as to take account of the 

particular circumstances of domestic violence, as distinct from other types of criminality.  

 

However, it is arguable that the way in which the majority of the Grand Chamber then 

proceeded to apply these principles to the specific facts of the case in question is problematic.  

Having established that account must be taken of the particular circumstances of domestic 

abuse, it seems that the majority may then have failed to take these circumstances into 

consideration in a sufficient manner.  This is unfortunate due to the risk of undermining the 

                                                       
49 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [35]. 
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very meritorious principles which were elaborated upon in the earlier part of the judgment.  

Indeed, according to the dissenting judges, “The judgment … risks being seen as not taking 

sufficiently seriously the general principles laid out regarding risk assessment in cases of 

domestic violence.”50  The Grand Chamber judgment in Kurt v Austria certainly constitutes a 

substantial development in the jurisprudence of the European Court of Human Rights on the 

issue of domestic violence, however it remains to be seen how the principles articulated therein 

will henceforth be applied by the Court.       

    

     

                                                       
50 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turković, Lemmens, Harutyunyan, Elósegui, 

Felici, Pavli and Yüksel, at [41]. 

 


