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Abstract 

A corpse in criminal law has a unique legal status. A corpse is more than just a dead body, 

it is a family member, a friend, and someone who was a part of society and warrants special 

treatment as a result. A firmly held belief is that the deceased deserves to be treated with respect 

and dignity. Currently, the legal status of a body in English and Canadian criminal law is unclear. 

This thesis aims to understand how both jurisdictions deal with offences against the dead. Since 

both jurisdictions (like many others) have strongly held beliefs in how the dead are to be treated, 

the justification for these particular criminal laws must be fully understood.  

Current research in this area centres on the ‘no property rule’ and the issues regarding 

ownership of bodies, bodily material, and organ donation. Previous research reviews the general 

laws related to the dead, but there has been little research that specifically focuses on the criminal 

laws and offences against the dead. This project utilizes a mixed-methods approach to discover the 

underlying rationales behind these offences in English and Canadian law. The two jurisdictions 

have a shared legal history, but their approach to offences against the dead are different. England 

and Wales have an amalgam of common law and statutes related to the dead while Canada has 

implemented a codified approach. In addition, this thesis also combines doctrinal and theoretical 

research to illustrate the current offences in both jurisdictions, as well as to identify possible 

explanations for their existence. There are three research questions addressed within this thesis: 

To what extent do different criminal laws for the dead exist in Canadian and English law? What is 

the underlying purpose of criminal laws regarding the dead? And can the dead be harmed?  

Both the English and Canadian law have not clearly articulated the harms and wrongs in 

offences against the dead. Each jurisdiction also has a number of significant drawbacks and 

benefits. Through implementing the harm and offence principles, the harms and wrongs in offences 

against the dead can be against the family and friends of the deceased, society at large, and the 

living’s interest in their post-mortem body. Furthermore, a rights-based argument also suggests 

that the dead are treated as if they are rightsholders and possibly human rightsholders. These 

findings are underlined by the notions of dignity and respect. Based on this research it is suggested 

that the Canadian codified law is more advantageous than the English counterpart and the dead are 

already treated as if they can be harmed. 
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1.0 Introduction 

 This research will seek to answer the question of how the criminal law dealing with 

offences against the dead treats the deceased, and how it compares in England and Wales and 

Canada. In addressing this key research question, the thesis will pose several sub-questions. These 

are:  

• Given the shared legal heritage, to what extent do different criminal laws for the dead exist 

in Canadian and English law? 

o What are the criminal laws in both jurisdictions, and how did these emerge? 

o Given that Canadian law is codified, and English law is a mix of common law and 

statute, how do the criminal laws account for the moral significance of a corpse in 

England and Wales compared to Canada? What are the key legal divergences, the 

underlying rationales for any divergences, and the benefits and drawbacks of each 

set of laws?  

• What is the underlying purpose of criminal laws regarding the deceased? 

o What are the harms and wrongs targeted in offences against the dead? 

o Do the criminal laws aim to protect, through deterrence, families of the dead; or the 

corpse (if they have protectable rights); or act as a mechanism of collective 

condemnation of a polity’s shared morality1 about improper treatment of a corpse; 

or a mixture of the three? 

• Is it possible for the dead to be harmed? 

o Do the dead have rights? If yes, are these rights considered human rights? 

o How do the notions of respect and dignity contribute to the rights-based argument 

for the deceased? 

To fully understand and research the uniqueness of a corpse in criminal law is to review 

the purpose of the criminal law surrounding the dead and explore the reach these laws have in 

practice. The doctrinal research will illustrate the position of the current criminal laws related to 

the deceased through assessments of case law, legislation, academic literature, policies and 

regulations. The theoretical elements of the study aim to uncover the purpose of these criminal 

 
1 As suggested by R Duff, The Realm of Criminal Law (Oxford University Press 2018).  
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laws. This study compares England and Wales to Canada because of their shared legal heritage2 

and the fact that the relevant Canadian law was derived from English law. Despite this, the criminal 

offences against the dead have diverged significantly: Canada’s offences against the dead are 

strictly legislated, while England and Wales have a mixture of common laws and statutes.  

Criminal laws related to the dead traditionally centre on the core ideas of ensuring that the 

dead can ‘rest in peace’ and preventing any indignity or disrespect to the dead.3 How do these 

offences take into consideration ideas of resting in peace and preventing indignity? These terms 

are ambiguous and unclear. Resting in peace and preventing indignity give power to the notion 

that there are socio-moral ideals surrounding the treatment of the dead. The dead, especially the 

recently deceased, retain humanlike attributes; this, alongside the relationships with others that the 

cadaver had while living, has resulted in its social treatment as an entity worthy of special respect.4 

In essence, any notion that offends or interrupts resting in peace, dignity, and overall respect for 

the dead is a socio-cultural norm that can be considered as ‘mistreating’ the dead.  

1.1 Legal Issues and Gaps 

 Legislation associated to the treatment of the dead primarily protects public health and 

ensures the burial, cremation, or disposal of the body.5 The existing English common law is used 

to combat any remaining legal gaps where legislation does not apply. The legal status of a corpse 

in English law can be traced back to Haynes’ Case,6 which established the rule of no property in a 

body and led to other major decisions such as a person cannot bequeath their body by will or any 

other instrument.7 The most apparent gap falls under theft. If a body cannot be property, then it 

follows that there can be no theft of a body.  

Historically, to combat this problem, the common law offences mandating proper burial 

arose to deter body snatchers because there could be no theft of a body. Body snatchers were only 

 
2 The British North American Act 1867 created Canada as a new self-governing federation. The Canada Act 1982 

then patriated Canada’s constitution from British control. 
3 I Jones and M Quigley, ‘Preventing Lawful and Decent Burial: Resurrecting Dead Offences’ (2016) 36 Legal Studies 

354. 
4 N Cantor, After We Die: The Life and Times of the Human Cadaver (Georgetown University Press 2010), 43.  
5 See Burial Act 1857; the Cremation (England and Wales) Regulations 2008; and the Local Authorities Cemeteries 

Orders 1977 (LACO). 
6 (1614) 12 Co Rep 113. 
7 Williams v Williams (1882) 20 Ch D 659. 
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immorally, not illegally, taking and then selling corpses to medical schools in Britain.8 The 

common law offences that were initially created included unlawfully removing a body from a 

grave,9 disposing of a body for dissection without lawful authority,10 and unlawfully disinterring 

a corpse.11 In addition, two offences were also created to avoid instances of disrupting a grave. 

This included executors of the deceased failing to bury the deceased if they could afford to do so12 

and unlawfully disposing of a body to prevent a coroner’s inquest.13 These English common laws, 

although still in existence, are not often used today. While the following list below does not include 

every offence, it will focus on the more significant ones. These common law offences are outraging 

public decency,14 preventing the lawful burial of a corpse15 and obstructing a coroner.16  

Two common law offences that have been applied to mistreatment issues are preventing 

the lawful burial of a corpse and obstructing a coroner. Origins of preventing a burial17 is found in 

R v Hunter.18 This decision has been criticized on two main points. First, there was a heavy reliance 

on an unreported case, and secondly, it has been debated that a charge of preventing a coroner’s 

inquest could have sufficed.19 Nevertheless, this decision solidified preventing a lawful burial in 

English common law. This offence has now become closely connected to cases that have deaths 

caused by drug overdoses.20 There is no certainty as to whether it is necessary to show that the 

body has been hidden or if the prosecution needs to show an intention to prevent burial.21  

In addition to this questionable underpinning, the other significant gap created from the 

case law is that it is unclear as to what essential wrong this offence targets. It has been justified on 

a few notable grounds that include it as an offence against public order and the administration of 

 
8 D Manderson, Courting Death: The Law of Morality (Pluto Press 1999), 98-100. 
9 R v Lynn (1788) 100 ER 394. 
10 R v Cundick (1822) 171 ER 900. 
11 R v Sharpe (1857) 169 ER 959.  
12 R v Vann (1851) 169 ER 523. 
13 R v Stephenson (1884) 13 QBD 331; and R v Godward [1998] 1 Cr App R 385. 
14 R v Gibson [1990] 2 QB 619. 
15 R v Hunter [1973] 3 WLR 374 
16 R v Swindell (1981) 3 Cr App R (S) 255. 
17 This would presumably extend to cremation and other disposal methods. 
18 [1973] 3 WLR 374.  
19 See Jones and Quigley (n 3). This will be discussed in more detail in Chapter 2. 
20 See R v Parry and McLean (1986) 8 Cr App R (S) 470; and R v Whiteley [2001] 2 Cr App R (S) 119. 
21 J Herring, ‘Crimes Against the Dead’ in B Brooks-Gordon et al., Death Rites and Rights (Bloomsbury Publishing 

2007), 222. 
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justice.22 Most notably, the prevention of a lawful burial has also been used to criminalize the 

mistreatment of the deceased.23 While this gap is large, there are other problems where general 

criminal law offences are being applied to specific corpse mistreatment cases to criminalize this 

perceived ‘wrong’. 

Another offence with similar issues is the common law offence of outraging public 

decency. In English law, this offence can be traced back to R v Clarke,24 where a newborn corpse 

was left in public view. The more referenced and famous case of R v Gibson25 convicted a man of 

outraging public decency because he had used freeze-dried embryos to create earrings for an 

artistic display. Outraging public decency is a wide encompassing offence that can be used to 

capture offences against the dead, but it will not assist in cases where the public cannot view or 

could not have viewed the corpse.26 The generic offence has been applied to some instances of 

corpse mistreatment but is not an offence designed explicitly for this purpose.  

Overall, any ‘indecent interference with corpses attracts a range of circumstantially defined 

common law and (to a lesser extent) statutory offences’.27 One example is section 70 of the Sexual 

Offences Act 2003 for England and Wales which deals with the sexual penetration of a corpse 

offence. There are two primary issues with this provision. First, in comparison to rape, it is a 

relatively minor offence with a two-year maximum sentence.28 Secondly, it does not cover any 

sexual assault that is not penetration or the mental element of the defendant of whether the offender 

is aware that the individual is deceased or is reckless that they had penetrated the corpse.29 This 

offence acts as another example of the disorganized nature and difficulties revolving around 

criminal offences against the dead in English law.   

Unfortunately, criminal offences against the dead have a consistent underlying problem. It 

largely rests on the criminal law’s inability to identify what wrong has been caused and who it has 

been committed against. The sub-questions proposed for the research aim to address these gaps 

 
22 R v Swindell (n 16) 
23 See Attorney-General’s Reference (No 90 of 2005) [2006] EWCA Crim 270. Also discussed in Chapter 2. 
24 (1883) 15 Cox 171. 
25 Gibson (n 14).   
26 I Jones, ‘A Grave Offence: Corpse Desecration and the Criminal Law’ (2017) 37 Legal Studies 599, 602. 
27 H Conway, The Law and the Dead (Routledge 2016), 22. 
28 Herring (n 21), 224. Meanwhile, the offence of rape in England and Wales carries a maximum sentence of life 

imprisonment, or sexual assault carries 10 years maximum. 
29 ibid, 224-225. 
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described above. One method for this dissertation includes comparing two common law 

jurisdictions that have different approaches. Canada has codified offences against the dead, which 

offers an interesting contrast to the system in England and Wales, and therefore the Canadian law 

will be summarised.  

Canada offers a wide-ranging offence in section 182 of the Criminal Code 1985.30 This law 

has similarities to England and Wales but has significant differences. Section 182(a) is an omission 

or failure to act when there is a legal obligation, which in this case, refers to ‘duties imposed… by 

law or… undertake[n] with reference to the burial of a dead body or human remains’.31 The second 

part, 182(b), is a commission offence in which the individual charged ‘indecently interferes with 

or offers any indignity to a dead human body or human remains, whether buried or not’.32 There 

are clear parallels with the English law where 182(a) is similar to the common law offence of 

preventing a lawful burial and 182(b) is similar to outraging public decency. The most important 

element in 182(a) is that it includes both executors who fail to perform their duties and individuals 

who promise to bury the dead and fail to do so.33 The indignity branch in Canada, section 182(b), 

is comparable the English common law of outraging public decency but is significantly different 

because it has a much wider reach. For example, offences that have been committed under 182(b) 

include sexual conduct with a body,34 disposing of a body to conceal a crime,35 keeping a body in 

improper facilities,36 and offering indignities to monuments and caskets.37  

Given the long history of English law, there has been a greater focus on those common 

laws above. However, there is still a vast amount of case law, regulations, and general research to 

be undertaken for both jurisdictions. Both jurisdictions utilize notions of disrespect and indignity 

that are discussed in case law and legislation. It will be helpful to review the relationship that these 

terms have within the context of criminal law theory.  

 
30 See Portfolio 6 for a legislative report on section 182 and the Criminal Code 1985. 
31 Criminal Code, RSC 1985, c. C -46, s. 182(a) (Canada). 
32 ibid, s. 182(b). 
33 For example, see R v Newcomb (1898) 2 CCC 255 (NS Co. Ct.) (Canada). Ruled under The Criminal Code of 

Canada 1892, 55-56 Victoria, C - 29 section 206(a), which is now section 182(a).  
34 R v Ladue (1965) 45 CR 287 (Canada). 
35 R v White (2009) NLTD 99 (Canada).  
36 R v Murray [2007] NBQB 214 (Canada). 
37 R v Moyer [1994] 2 SCR 899 (Canada).  
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1.2 Theory 

Terms like disrespect and indignity are controversial.38 Mayson suggests that while all legal 

terms are subject to interpretation, it is best to avoid inviting unnecessary ambiguity where 

possible.39 While society is entitled to protect its social order, the problem rests on identifying 

what the shared morality is in that society.40 If it does not need to be shown that the behaviour is 

morally wrong, then a society could justify criminalizing all kinds of behaviours.41 Solely basing 

criminal laws on moral justifications could also result in over-criminalization. Thus, researching 

underlying reasons for criminal law needs to be adequately reviewed to accurately understand what 

societal values are reflected in the law and what each jurisdiction considers ‘disrespect’ and 

‘indignity’ to be.  

 A criminal offence or any proposed wrongful act is grounded in a moral wrong,42 but a 

moral wrong is insufficient by itself to justify the use of criminal sanctions.43  Suggesting that there 

is an additional element aside from morality intertwined with criminal law has led to reflections 

of the different criminal law theories. One popular theory is the harm principle. In essence, harm 

must be shown before an act or omission can be justly criminalized.44 Reviewing the different 

positions surrounding the justifications of harm and morality will provide insight to the larger 

context of how the corpse is dealt with in criminal law. In other words, how does the treatment of 

the dead relate to the harm principle and how does society justify offences against the dead as a 

moral wrong? This review is essential because criminology theorists and philosophers like 

Feinberg45 have discussed the morality of criminal law in general but have not provided any 

detailed examination or specific research dedicated to the deceased and its moral significance in 

law. 

 
38 R Ashcroft, ‘Making Sense of Dignity’ (2005) 31 Journal of Medical Ethics 679. 
39 S Mayson, ‘The Concept of Criminal Law’ (2020) Criminal Law and Philosophy: An International Journal for 

Philosophy of Crime, Criminal Law and Punishment 1. 
40 Herring (n 21), 235. 
41 ibid. 
42 A Simester and A Von Hirsch, Crimes, Harms, and Wrongs: On the Principles of Criminalisation (Oxford: Hart 

Publishing 2011), 23. 
43 Mayson (n 39). 
44 H Stewart, ‘The Limits of the Harm Principle’ (2010) 4 Criminal Law and Philosophy 17, 19. 
45 See J Feinberg, The Moral Limits of Criminal Law, 4 vols. (Oxford University Press 1984-1990). 
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There is certainly a discussion to be had about the underlying theory and the purposes of 

criminal law related to the deceased. To summarize, Mayson states that it should be acknowledged 

by the ‘logical corollaries of the concept of criminal law, including some form of negative legal 

moralism, some notion of public wrong, a retributive limit on punishment, and the fact that 

criminal law is relational’.46 In this instance, the primary relational reason is the moral relationship 

that the public, family, and loved ones hold with the deceased. Criminal law aims are constantly 

fluctuating, and ‘different areas of criminal law might have different objectives’.47 This 

dissertation aims to uncover that objective in relation to the deceased. The motivation of the 

criminal laws surrounding the deceased needs to be clearer, and the aims of the law need to be 

identifiable. This is reflected in a sub-question of the research topic to determine if the criminal 

law intends to protect the families of the dead or the corpse (assuming they have protectable rights) 

or act as a societal condemnation of this negative behaviour, or a mixture of the three.  

1.3 Literature 

The theoretical debate outlined above offers context and attempts to understand the role 

these types of laws play in our society. Provided that the no property rule line of reasoning has 

been highly researched for bodies,48 body parts/materials,49 and ownership,50 these topics have 

overshadowed the legal gaps in offences against the dead. While there are currently no books 

explicitly written on these offences, there are some chapters, articles, and references within 

criminal law textbooks on the topic.51 It is essential to understand what literature exists to 

demonstrate the gaps that this thesis aims to fill.  

 
46 Mayson (n 39). 
47 As cited in ibid. 
48 See R Hardcastle, Law and the Human Body: Property Rights, Ownership and Control (Bloomsbury Publishing 

2007). 
49 I Goold, K Greasley, J Herring, and L Skene, Person, Parts, and Property: How Should We Regulate Human Tissue 

in the 21st Century? (Bloomsbury Publishing 2014) 
50 L Skene, ‘Who Owns Your Body? Legal Issues on the Ownership of Bodily Material’ (2002) 8 Trends in Molecular 

Medicine 48.  
51 Many textbooks mention in passing, for a few examples see A Simester, J Spencer, G Sullivan and G Virgo, Simester 

and Sullivan’s Criminal Law: Theory and Doctrine (5th edition, Hart Publishing 2013); M Allen, Textbook on Criminal 

Law (Oxford University Press 2015); D Ormerod, D Perry, P Murphy, and W Hays (ed) Blackstone’s Criminal 

Practice 2020 (Oxford University Press 2019); P Richardson (ed) Archbold: Criminal Pleading, Evidence, and 

Practice (Sweet & Maxwell Ltd. 2019).  
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1.3.1 A Corpse in Criminal Law Literature 

An appropriate starting point is with the practitioner’s text for criminal lawyers. Archbold: 

Criminal Pleading, Evidence, and Practice has a section laid out for the unlawful treatment of 

dead bodies. It is contained under the laws related to offences against public morals and policy. 

This includes preventing the burial of a corpse, disposing of a corpse, removing a corpse, and 

obstructing a coroner.52 Given that this section notes some of the more important laws related to 

the dead’s treatment, the ‘necrophilia’ law and outraging public decency are located elsewhere in 

the text. In this book, both outraging public decency53 and sexual penetration54 of a corpse are 

listed under sexual offences.   

Herring offers a review of the more significant offences and then provides an overview of 

the justifications for these types of crimes. The range of offences covered is broad. It reaches across 

criminal offences connected with burial, common law offences, and criminal offences in the 

Human Tissue Act 2004. The offences section mentions specific gaps in the law, such as the lack 

of corpse desecration law motivated by hate,55 sexual assaults against the corpse,56 and the lax 

nature of body disposal law.57 Herring’s chapter suggests two important points that need to be 

addressed. First, the criminal offences are ‘unclear whether the wrong is one to the deceased, to 

the relatives, or some kind of public wrong’.58 The more concerning second point is that these gaps 

allow some mistreatment of the dead to go unpunished and is unsatisfactory.59 He suggests that 

the start of this debate needs to ‘ascertain the wrong(s) done when a corpse is maltreated and the 

severity of the wrong(s)’.60  

Conway also offers an account of criminal offences regarding ‘mistreatment of the dead’.61 

She presents a few important points for criminalizing offences against the dead. The first is that 

the law reflects ‘social and moral norms around treating the dead with dignity and respect, while 

 
52 Archbold (n 51), 2712-2713.  
53 ibid, 1996. 
54 ibid, 1999.  
55 Herring (n 21), 231. Also see Jones (n 26), 617.  
56 ibid. 
57 ibid. 
58 ibid, 237.  
59 Herring refers to draping bacon over a dead Muslim body and sexual behaviour with a corpse. 
60 Herring (n 21), 237.  
61 Conway (n 27), 22. 
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circumventing some of the problems caused by the fact that corpses are not classed as property’.62 

The other crucial point is that the common law offences have been ‘repeatedly revived to deal with 

modern exigencies – creating all sorts of interpretive problems’.63 The excerpt points to different 

offences that are unclear and the nonexistence of a corpse desecration offence. Both Herring and 

Conway provide overviews of the ‘mistreatment’ of the deceased while noting specific gaps within 

the law.  

It is challenging to engage with the literature without mentioning Cantor’s work. While 

this book focuses on the United States, it is still relevant given English law’s influence in America 

and the commonality of the issues raised. After We Die: The Life and Times of a Human Cadaver 

is wide-reaching and covers various topics. For present purposes, the main interest is covered in 

part IV. Chapter 10 reviews the offensiveness of body snatching and the legal response. He also 

then covers modern-day body part snatching. Chapter 11 discusses the desecration of human 

remains. The theme in this section is that ‘mistreatment that communicates debasement of the main 

symbol of the deceased is the antithesis of the respectful treatment supposedly due to every 

cadaver’.64 Chapter 12 is also worth mentioning because of the discussion related to the dignity of 

human remains. While this chapter mainly refers to displaying a dead body for artistic or historical 

purposes,65 it gives context to the moral sentiments behind treating a body with dignity and respect. 

Overall, this book is comprehensive but consistently refers to and focuses on the American 

literature, which provides the need for more examination in both the English and Canadian 

jurisdictions. 

There is minimal literature in Canada on offences against the dead. Potentially one of the 

most helpful articles was published by Bolieiro, summarizing and examining the scope of section 

182 of the Criminal Code of Canada, the ‘dead body’ offence. She states that the law is essentially 

unchanged from the original offence in the 1892 version of the Criminal Code and the only 

impactful change was to the terms of imprisonment.66 The breakdown of what this offence includes 

is intriguing because it outlines the limits of the offence in Canada. This offence is broken into two 

 
62 Conway (n 27), 23. 
63 ibid. 
64 Cantor (n 4), 254. 
65 For example, the Body World exhibition is consistently mentioned in the literature.  
66 A Bolieiro, ‘The Dead Body Offence in Canada: How the Courts Interpret and Apply Section 182 of the Criminal 

Code’ (2010) 35 Canadian Law Library Review 125. 
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parts. She found that part (a) is a ‘not burying the dead’ section which includes executors failing 

to perform their duties and individuals that promise to bury and fail to do so.67 Part (b) is seemingly 

more complex and is the ‘indignity’ section. She found that this section includes sexual conduct 

or necrophilia, concealing a homicide, keeping a body in improper facilities, offering indignities 

to monuments and caskets.68 This article also discusses sentencing for section 182. It concludes 

with the importance this section represents in Canada, ultimately maintaining the socio-cultural 

norms that the deceased need to be treated with dignity and respect.  

Ariss published an article discussing the various cases and legislation that utilized memory 

as a moral practice in American and Canadian law.69 For the purposes here, the focus will primarily 

be on the analysis of Canadian law. She found little connection in Canada to memory until the R v 

Moyer70 case highlighted the relationship between gravestones and dignity.71 This article provides 

valuable insight into the legislation and case law that demonstrates the law has difficulty dealing 

with cultural differences for respecting the dead. As an example, she references indigenous culture 

and religion within Canada. Perhaps the most noteworthy point within the article is that there has 

been legal recognition of respect that is connected to memory and memory can act as a pathway 

to amend injustices for members of minority cultures.72 The cultural differences will have to be 

observed and addressed between the English and Canadian law throughout the comparative section 

of this study. 

In English law, Jones and Quigley address the specific common law offence of preventing 

a lawful burial. They suggest that the ‘modern incarnations, context, and uses are worlds apart 

from their fragmented origins’.73 There were also four main conclusions made in this article. This 

includes the significant distress caused by delayed disposal, that concealing deaths is deserving 

censure, that the offences are being utilized where worse crimes cannot be proven, and that they 

are being marshalled to meet the requirements of administrative justice.74 Jones and Quigley put 

 
67 Bolieiro (n 66), 126. 
68 ibid, 126-128. 
69 R Ariss, ‘Bring Out Your Dead: Law, Human Remains and Memory’ (2004) 19 Canadian Journal of Law and 

Society 33.  
70 Moyer (n 37). 
71 ibid, 45. See Portfolio 7 for a case note regarding Moyer.  
72 Ariss (n 69), 44 and 53.  
73 Jones and Quigley (n 3), 374. 
74 ibid.  
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forward that it is ‘questionable whether the acts of preventing a burial ought, in and of itself, to be 

a criminal wrong’.75 This article reiterates the issues of having old offences attempting to fill the 

gaps in the criminal law.  

Stephen White’s article on “The Law Relating to Dealing with Dead Bodies”76 explores a 

few of the offences and mentions two points that are relevant to this thesis. The first is the 

suggestion that ‘insufficient account has been taken of the scope of permissible modes of dealing 

with a dead body’77 and two, ‘the implications this has for the common law offence of preventing 

Christian (or decent) burial have not yet been fully explored’.78 One of his main findings was that 

preventing a lawful burial has not received a proper analysis of its core features. Furthermore, he 

states that the law tends to be more accurately summed up as an act that ‘perverts the course of 

justice’.79 White briefly discusses outraging public decency soon after and mentions that there is a 

possibility of this offence being applicable to the decision in Hunter.  

Jones has also further published an article regarding a corpse desecration offence in English 

law. She states that the law that deals with the mistreatment of a deceased body is primarily 

composed of ‘antiquated and vague common law offences, supplemented with statutory provisions 

dealing with narrow circumstances’80 and suggests there should be an offence of ‘wrongful 

interference with a corpse’.81 Further, the author wanted to avoid terms that could be confusing or 

unclear and ‘places and emphasis on the need for a wrong and the requirement of some physical 

contact’.82 Ultimately, the idea put forward is that a corpse desecration law could be justified in 

England and Wales.  

In contrast, McBain argues that there should be an abolition of English common law 

offences against the dead. He addresses this topic by reviewing the current status of the laws and 

ultimately making his case for a new statutory offence. This new offence would be labelled as 

 
75 Jones and Quigley (n 3), 374. 
76 S White, ‘The Law Relating to Dealing with Dead Bodies’ (2000) 4 Medical Law International 145. 
77 ibid,  
78 ibid. 
79 ibid, 158. 
80 Jones (n 26), 601. 
81 ibid, 616.  
82 ibid. 
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‘unlawful treatment of a corpse’ and would cover the range of common law offences.83 His 

conclusion outlined a provision for the unlawful treatment of a corpse, which in theory would 

clarify elements of the offence, potentially reduce the amount of litigation, and save taxpayer 

money.84 The problem is that there is little evidence as to whether legislating these offences is the 

appropriate response.  

1.3.1 Criminal Law Theory 

As noted above, there are multiple theoretical debates within the criminal law literature. 

There is no literature on the criminal law theories exclusively related to the dead. What does exist 

is the large overarching philosophy and theories of criminal law. A complete account of every 

single theory and reason for criminalization could not be covered in this dissertation. Instead, the 

principles that contain aspects of dignity and harm will be discussed alongside offences against 

the dead. The most prominent theoretical notions have been mentioned primarily in journal articles 

and books on criminal law. Four main principles continually referenced in the literature include 

the harm principle, the offence principles, harmless wrongdoings, and harm to self.  

The well-known work of Feinberg grounds the above principles. He supports the idea that 

the state should regulate or get involved when conduct causes harm to others or offence to others, 

but not harm to self or harmless wrongdoings.85 Simester, Spencer, Sullivan, and Virgo provide 

one of the best accounts of all these principles. They began in chapter one by separating the 

criminal law into three parts. They go onto describe the harmful nature of the prohibited event,86 

punishment,87 and convictions88 as the elements that make criminal law unique and deserving of a 

distinct treatment. Then the harm principle, building on the original work of John Stuart Mill,89 

lists five different elements: what is harm, the seriousness of the harm, harm as a wrong, remote 

harms, and the balancing requirements.90 Simester and others also believe that Feinberg agrees 

that serious offensive conduct can be prohibited, but this is suggested to operate alongside the 

 
83 G McBain, ‘Modernising the Law on Unlawful Treatment of Dead Bodies’ (2014) 7 Journal of Politics and Law 
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85 See in Feinberg’s 4 volumes (n 45). 
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87 ibid, 3. 
88 ibid, 5. 
89 J S Mill, On Liberty (1859) 
90 Simester (n 51), 644-651. 
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harm principle, not replace it. There are two sub-headings for the offence principle discussed: 

offensive conduct as a wrong, and a communicative and conventional wrong.91 In addition, there 

is a brief discussion related to legal moralism and paternalism, but it is still debated whether they 

are enough by themselves to be criminalized. Including Feinberg’s work will help inform the 

debates regarding the wrongs and harms in offences against the dead.  

In contrast, Simester and others also discuss the negative grounds for intervention. In other 

words, they state that the criminal law is the ‘most appropriate tool for regulating the activity’.92 

The remainder of the chapter discusses the regulatory alternatives, the rule of law, and the practical 

constraints that criminalization can have. Overall, the above has been reviewed for the purposes 

of applying the principles and the moral limits of the criminal law concerning the offences against 

the dead. The elements of dignity and respect highlight the socio-moral norms that underpin these 

offences. There is a substantial amount of literature written on criminal law, morality, and its 

purposes, but no dedicated investigation into its application for the criminal acts against the dead.  

Morality is a common theme within the literature. Horder mentions various ways in which 

‘wrongs’ can fit into the meaning of Feinberg’s ideas of the harm principle.93 When reviewing the 

criminal law, the author mentions that ‘an extension of the criminal law may be morally 

required’.94 The main example that he presents is the point about the end of life decisions. Horder 

recognizes that this is a complex issue with many different conflicting arguments. The argument 

suggests that an individual can choose to commit suicide but maintains that it is wrong to assist 

that individual in their pursuit of suicide.95 It is intrinsic that the harm principle and legal moralism 

should be considered with any discussion of criminal law.  

Legal moralism is not a new concept. Hart and Devlin had debates and academic discussion 

on notions of legal moralism that were derived from Mill.96 This has been an ongoing debate 

potentially with no resolution. Relatively recent, authors have begun to further develop criminal 

legal theory. Moore’s theory is that ‘criminal law is a functional kind whose function is to attain 

 
91 Simester (n 51), 652-653. 
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93 J Horder, Ashworth’s Principles of Criminal Law (9th edition, Oxford University Press 2019), 72. 
94 ibid, 63. 
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96 See H Hart, Law, Liberty and Morality (Oxford University Press, 1963); H Hart, The Morality of the Criminal Law 

(Magnes Press 1965); and P Devlin, The Enforcement of Morals (Oxford University Press 1965).  
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retributive justice’.97 Duff criticizes Moore’s take on legal moralism based on the foundation of 

his retributive ideology. Ultimately, he concludes that the difference is a small one but important. 

Duff explains that the logic is essential to inform the deliberations and criminalization processes 

and how moral wrongfulness fits within that discussion.98 

This thesis will be unique and offers an original contribution to the existing literature in 

that it aims to blend criminal law theory and the criminal law doctrines for offences against the 

dead. Furthermore, it will also compare the English law to Canadian law as Canada has legislated 

all its offences against the dead. This will fill the gap for what wrongs are committed for offences 

against the dead and demonstrate the benefits and drawbacks of a hybrid system and a codified 

system.  

1.4 Methodology  

In order to appropriately research the significance of a corpse in both English and Canadian 

law, it is necessary to take a mixed-methods approach. There are three major elements and methods 

that will make up the core of this thesis: a theoretical analysis, a doctrinal analysis, and a 

comparative analysis. Each method has been utilized when researching topics related to the dead, 

but this thesis will be unique because it blends all three research methods to set out the criminal 

law theory, the legal doctrine, and a unique comparison of a codified system with a mixed system.  

As with most in-depth studies, there will be a comprehensive literature review to compare 

the similarities or differences between the data sources. This also serves as a mechanism to critique 

the current literature that is related to a corpse and its treatment in the legal system. Upon 

completing the literature review, the issues identified will be discussed and are at the core of this 

thesis. It is necessary to research the criminal law theory to discover if these laws are in line with 

the theoretical purposes of criminal law. For this thesis, the focus is centred on the offences against 

the dead.  Evaluating a criminal law theory and its justification for criminalizing acts related to the 

deceased are essential to defining the purpose of the criminal law related to the dead.  

 
97 M Moore, Placing Blame: A Theory of the Criminal Law (Clarendon 1997), 33. 
98 R Duff, ‘Legal Moralism and Public Wrongs: The Philosophy of Michael S. Moore’ in Ferzan K and Morse S (ed), 

Legal, Moral, and Metaphysical Truths: The Philosophy of Michael S. Moore (Oxford University Press 2016). 
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The primary method for legal research is known as doctrinal research. While a doctrine is 

a synthesis of various rules, norms, principles, interpretive guidelines, and values,99 it is invaluable 

to this study to identify the concrete legal doctrines that exist. As stated earlier, the law related to 

the dead entails complicated questions and spans across an amalgam of both old English common 

law and statutory offences. This ultimately suggests that criminal acts against the deceased need 

to be systematically identified with the particular scope of the study kept at the forefront. 

Therefore, all criminal acts that mention the deceased may not be included within the study. For 

example, legislation such as the Human Tissue Act 2004 that deals with the research purposes and 

consent for storing human bodies, organs, and tissues will not be included. The study will review 

and include the relevant regulations, legislation, and policies, focusing on the criminal common 

laws and legislation that have been outlined above.  

In addition to the current research and contribution proposed, this thesis will also take a 

comparative approach in two common law jurisdictions: Canada and England and Wales. The 

main goal of this approach is to study the commonalities and the gaps in these types of criminal 

laws to discover how these two jurisdictions take into account the ideas of dignity, respect, and the 

special status that the corpse carries in criminal law. As stated above, Canadian and English law 

organize their offences against the dead differently. There has been no research that reviews these 

two countries’ laws related to the deceased as well as comparing a codified perspective with a 

mixed approach. A comparative analysis of these two jurisdictions will enable conclusions to be 

drawn on the strengths and limitations of the criminal law’s treatment of the dead in each 

jurisdiction.  

1.5 Case Note and Legislation Report 

In addition to the thesis, the requirements for this Juris Doctorate thesis also include a 

legislative report and case note. The legislative report will focus on section 182 of the Canadian 

Criminal Code 1985 (offences against the dead) because it codified the majority of the criminal 

law and is the ‘dead body’ offence in the Criminal Code. This legislation is an essential document 

in Canada as it codifies most criminal laws for the country. Providing a legislative report on section 
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182 will give insight into the development and changes, or lack thereof, of offences against the 

dead in Canada, which will be preparatory for comparing with English law. 

R v Moyer100 will be selected for the case note as it is a significant precedent for offences 

against the dead in Canada. This case discusses issues surrounding the dead as to ‘whether offering 

indignities requires physical contact with human remains and whether the section only captures 

indignities offered to human remains or whether it also captures indignities offered to 

monuments’.101 The court ruled that physical interference is not necessary and it must be offered 

to a dead body or remains. In addition, it states that indignities to a monument also offer an 

indignity to remains as monuments mark the remains. This is a significant divergence from English 

law and is an important precedent created by the Supreme Court of Canada. Therefore, it is vital 

to investigate the legal and social impact that this case has in Canada and will also aid in comparing 

the codified system with the mixed system. 

1.6 Conclusion 

 The importance of this study re-emerges with the Coronavirus pandemic. It demonstrates 

the importance that societies place on the treatment of the dead as a basic social value. Using ice 

rinks as mortuaries were thought of by some to be more dignified than using trailers.102 There is 

no doubt these alternative storage facilities have been used because of the unprecedented 

circumstances of the global pandemic and emergency legislation103 that stresses the need for 

respecting the dead.104 The issue is that the law does not seem to reflect this importance. While 

‘mistreatment’ of the dead can be criminalized by English common law and statute, the law needs 

to be clearer with more appropriate labels that can justify the actual ‘wrongs’ that have been 

committed. The gaps in the laws that treat the deceased and the drastic consequences that this can 
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have on family members, and loved ones present a significant problem. This dissertation will lay 

the groundwork for how the English and Canadian criminal laws treat the dead, critically evaluate 

the different approaches to the law, review the different positions that exist, and ultimately suggest 

applicable changes that need to be made. First, Chapter 2 will outline the offences in both 

jurisdictions. Chapter 3 reviews the harm and offence principles and applies them to the offences 

against the dead. Lastly, Chapter 4 considers the question of whether the dead can be harmed 

outside the realm of the criminal legal theory and how the dead are treated within the law.
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2.0 Offences against the Dead in England & Wales and in Canada 

Since it is neither a person nor a thing, the legal status of a corpse is unique. There is no 

clarification as to whom offences against the dead actually harm or what wrong is committed.1 

One of the primary objectives of this thesis is to identify the laws that exist in England and Wales, 

and Canada. This section will illustrate the criminal law pertaining to the treatment of the dead in 

both jurisdictions. It will also outline the respective laws and how the outcomes, rulings, and facts 

of the cases consider the deceased in criminal law. This is imperative to the overarching research 

question as the position of a corpse in criminal law cannot be fully understood without first 

understanding what legal doctrines for offences against the dead exist. Moreover, the laws that 

exist in English and Canadian law are not identical, and each set of laws will be reviewed 

independently.  

This chapter will begin with an in-depth examination of English law. English law is an 

amalgam of both common law and statutes; as such, it is lengthy and provides a vast amount of 

legal data that merits discussion. Offences against the dead in England are also antiquated and 

need to be explored sequentially to explain how the English law has arrived at its present-day 

position. In comparison, the Canadian offences against the dead can be found in a single statute, 

the Canadian Criminal Code 1985,2 and the case law related to these provisions will be discussed. 

The importance of this chapter is not only to identify and critically review the laws in both 

jurisdictions but also to identify a number of legal issues and gaps that the legal status of a corpse 

has in criminal law. Finally, the key legal divergences and underlying rationales will be noted to 

explain how each jurisdiction ‘treats’ a corpse in criminal law, with an overall focus on the specific 

issues found within these offences. 

2.1 Offences against the Dead in English Law 

 There is a wide variety of criminal laws related to the deceased, and this thesis focuses on 

a narrow subset of these laws. Covering every English law related to the dead is a much larger task 

 
1 These vital elements will be the core of Chapter 3.  
2 There have been six versions of the Criminal Code. See Criminal Code, 1892, SC 1892, c. 29; Criminal Code, RSC 

1906, c 146; Criminal Code, RSC 1927, c 36; Criminal Code, SC 1953-1954, c 51; Criminal Code, RSC 1970, c. C – 

34; Criminal Code, RSC 1985, c. C – 46. 
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that goes beyond the scope of this work. It is essential to clarify which offences this thesis will be 

reviewing.  

The criminal common law offences created originally to combat body-snatching in the 19th 

century included unlawfully removing a body from a grave,3 disposing of a body for dissection 

without lawful authority,4 and unlawfully disinterring a corpse.5 Shortly after, the law also 

developed to include the failure to bury the deceased if the person with the duty to dispose the 

body could afford to do so,6 and unlawfully disposing of a body to prevent a coroner’s inquest.7 

These older common laws against the dead are not often used today8 and may have served their 

purpose in the past. More recently, cremation and the Human Tissue Act 2004 (HTA) have 

effectively counteracted these older common laws that responded to unlawful dissection and grave 

robbing by creating provisions for removing, storing, or using human remains.9 The scholarly 

debates pertaining to the HTA legislates matters related to body donation and consent10 and 

therefore will not be reviewed in this thesis. Additionally, the legislation surrounding burial and 

bodily disposal is not within this study’s scope as its primary task is to protect public health and 

ensure disposal.11 The criminal offences that do not involve some sort of unauthorized physical 

interference with a corpse contain different academic debates and while the above issues are 

important, they are deserving of their own separate attention. 

In turn, the core of this thesis will focus on the offences that are currently used to deal with 

present-day issues. These include preventing the lawful burial of a corpse,12 obstructing a 

coroner,13 and outraging public decency.14 This chapter will explore the application of these 
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8 See both J Herring, ‘Crimes against the Dead’ in B Brooks-Gordon et al., Death Rites and Rights (Bloomsbury 

Publishing 2007) and M Hirst, ‘Preventing the Lawful Burial of a Body’ (1996) Criminal Law Review 96 for a 

comprehensive overview of offences against the dead. 
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offences and the situations in which they arise. Lastly, and in addition to the common law offences, 

the legislated offence of the ‘sexual penetration of a corpse’15 will also be included in the study. 

This offence is currently listed in the Sexual Offences Act 2003. It is relevant to the discussion 

because of the overlap this offence has with the aforementioned offences that interfere with the 

dead. This will provide further insight into how the deceased are ‘treated’ in criminal law. All of 

the offences against the dead necessitate discussion because the law, as this section will argue, 

treats the corpse as an ‘entity worthy of special respect’.16  

2.1.1 Early Common Law 

As medical professionals became more fascinated with pathological anatomy,17 more 

bodies were needed for dissection. At the time, the only authority for dissection was stated in the 

Murder Act 1752, where dissection was a public post-mortem punishment to deny the religious 

rituals to the condemned and their family.18 This led to a shortage of bodies for dissection and 

initiated a surge in body snatching in the late 18th and early 19th centuries.19 This consequently 

would be the main reason for the creation of criminal common laws related to the dead. 

Traditionally, the Church of England ecclesiastical law had complete control over the burial of the 

deceased.20 However, there was no criminal law that made it illegal to remove a body from a grave. 

The first common law offence to respond to this issue would be that of unlawfully removing a 

body from a grave. 

This offence, as set out in R v Lynn,21 was based on the actions of a defendant who had 

entered a ‘burying ground, taken a coffin out of the earth, from which he took a dead body, and 

carried it away for the purpose of dissecting it’.22 The court created an offence based on the notion 

that the event was ‘highly indecent’ and ‘the bare idea alone of which nature revolted’.23 While 

removing the body from the grave for dissection became illegal, it limited how the medical field 

 
15 Sexual Offenses Act 2003, section 70.  
16 N Cantor, After We Die: The Life and Times of the Human Cadaver (Georgetown University Press 2010), 43. 
17 M Carl, ‘Body-Snatching: Changes to Coroners Legislation and Possible Maori Responses’ (2009) 5 AlterNative: 

An International Journal of Indigenous People 26, 30. 
18 T Sarah and E Lowman, Harnessing the Power of the Criminal Corpse (Springer Nature 2018), 88. 
19 Ruth Richardson, Death, Dissection, and the Destitute (University of Chicago Press 2000). 
20 H Conway, The Law and the Dead (Routledge 2016), 31. 
21 Lynn (n 3). 
22 ibid, 394. 
23 ibid, 395 
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could obtain bodies lawfully for dissection. At this point and time, the medical science of anatomy 

was starting to gain more acceptance and the need for corpses, for dissection, persisted.  

Soon after, the case of R v Cundick 24 brought forward a situation where a body had not yet 

been buried but was taken to be dissected. The undertaker, Cundick, was guilty of disposing of a 

body for dissection without lawful authority. Instead of burying the deceased, the undertaker sold 

the body to a surgeon who planned to dissect the body; there was neither authority for selling the 

body or the dissection. The court would describe the undertaker’s actions as having no regard ‘to 

his said duty, nor to religion, decency, morality, or the laws of this realm’.25 The offence of 

unlawfully removing a body from its grave would not apply as the body was never buried, and so 

the court constructed this new offence. It is also interesting to point out that the court recognized 

the undertaker’s actions were more than merely selling an object without authorization, but his 

activity was a further ‘disgrace to religion, decency, and morality’.26 To put an end to this type of 

misconduct, the government would introduce the Anatomy Act 1832 that outlined the proper 

authority for dissection. However, this Act still did not address many legal gaps related to the dead.  

 Another concern was that individuals who had the duty to bury a dead body did not always 

follow through on that duty. Historically, English courts acknowledged that everyone has a right 

to a ‘Christian burial’,27 the burial service and funeral rights that are still recognized today, 

although ‘reinterpreted as including interment and cremation’ and disposing of ‘the body in a 

dignified manner’.28 It was also decided in R v Vann29 that a person with the duty to bury the dead 

can be indicted for failing to bury the dead unless they do not have the means to do so.30 This 

means that an offence would not be committed if the individuals with the duty to bury cannot 

afford the burial, and they are also not required to undertake any debt to fund burial expenses.31 

Whereas in R v Stewart,32 if an impoverished person dies in a household, that household will have 

to make arrangements if other arrangements cannot be made.33 These two cases aimed to ensure 
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the deceased was given a decent burial but did not extend to situations where individuals would 

have to take on an additional burden, such as debt. Furthermore, the judge in Stewart was also 

concerned with the transportation of the deceased. Denman CJ stated it ‘would be a real offence 

to the living’ alongside an ‘apparent indignity to the dead’34 if a body is nakedly carried to the 

gravesite. Denman CJ did not clarify if the naked exposure of the dead or the visual presence of 

the dead body itself caused the indignity. Overall, he acknowledged that it would be the ‘feelings 

and interests of the living’ that create a duty to bury the dead.35 Stewart is an early case that hints 

at additional harm besides an indignity to the dead. Not only did the law want to ensure that bodies 

were not being taken from graves, but the 19th-century common law also aimed to make it unlawful 

for a corpse to be left unburied.  

 Two older common law offences were also created that were not related to burial instead, 

they focussed on the disposal of the deceased. First, preventing a coroner’s inquest was introduced 

in R v Stephenson.36 The body of an infant was discovered burnt with the intention to prevent an 

examination that was to be performed by a coroner. This criminal offence relied on the justification 

that it was ‘for the public benefit’ and that it was ‘most important to the public that a coroner who 

on reasonable grounds intends to hold an inquest should not be prevented from doing so’.37 The 

key element of this criminal offence is designed to protect the public by ensuring the proper 

administration of justice related to the coroner’s duty and prevent the concealment of a crime.38 

The second offence, outraging public decency, stems from R v Clark.39 In Clark, a child was found 

dead and laying naked on a path where people would pass by continuously throughout the day. 

The court found that the ‘exposure (of the deceased) was calculated to shock and disgust the 

passers-by and outrage public decency’.40 The mention of outraging public decency is significant 

because it is the earliest account of an exposure of the deceased being considered criminal for this 

purpose as it was not a criminal offence at the time. This case is notable because of its early 

influence on the now commonly used offence of outraging public decency, which will be discussed 

 
34 Stewart (n 27). See Also Gilbert v Buzzard (1820) 3 Phillimore 335.  
35 ibid. 
36 (1884) 13 QBD 331; See also R v Price (1884) 12 QBD 247. 
37 ibid, 335-336.  
38 ibid. 
39 (1883) 15 Cox CC 171.  
40 ibid. 



 28 

in the subsequent section. These antiquated common laws and the discussion contained within 

these decisions are invaluable to understanding the influence on the current laws.  

2.2.2 Current Common Law   

 As seen above, there is a range of older common law offences against the dead that exist 

but are not used today. Three common law offences are more consistently invoked today. The most 

prevalent of the three is preventing the lawful burial of a corpse. As the earlier common law 

criminalized the prevention of a Christian burial, it is the social norms revolving around burial and 

disposal that mutated into the offence of preventing a lawful burial, which also extends to lawful 

disposals such as cremation. Secondly, obstructing a coroner is also a frequently used offence 

related to the dead, which appears to be a direct replication of the offence of preventing a coroner’s 

inquest. Lastly, and the most widely applied, is the common law offence of outraging public 

decency. This offence is broad as it relates to offences against the dead and the living. For example, 

this offence is used for indecent exposure,41 public sexual activities,42 intimate filming without 

consent43 and urinating on a war memorial.44 The historical context helps realize the development 

of these more modern offences through the creative construction by the courts in response to the 

body-snatching crisis. Ultimately, the present-day offences are ‘appreciably different to their 

predecessors’45 and deal with contemporary legal issues. The problem is that developing these 

laws on an ad hoc basis results in an array of legal gaps being continually ignored, overlooked, or 

unaddressed. The issues related to preventing burial, obstructing a coroner, and outraging public 

decency will be subsequently highlighted.  
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protest’ BBC News (15 June 2020) < https://www.bbc.co.uk/news/uk-england-london-53051096> accessed 12 

January 2021. 
45 I Jones and M Quigley, ‘Preventing Lawful and Decent Burial: Resurrecting Dead Offences’ (2016) 36 Legal 

Studies 354, 355. 



 29 

Preventing Burial 

The present-day use of preventing lawful burial of a corpse begins with R v Hunter,46 which 

is the leading authority for this offence. In this case, a 17-year-old girl named Joyce King had died, 

and the defendants had hidden her body underneath paving stones. They were all initially charged 

with manslaughter but convicted of preventing the burial of a corpse. While the decomposition of 

the girl made it difficult to determine the cause of death, the coroner determined that it was 

accidental strangulation by a scarf. There was no evidence to prove the manslaughter charge. The 

defence had successfully argued that the girl’s death resulted from a ‘pure accident in the course 

of horse play’.47 The defence had also questioned whether or not the offence of preventing a lawful 

burial existed in common law; however, this was unsuccessful. Cairn LJ based the final decision 

on the writings in Russell on Crime48 which had mentioned the prior existence of preventing a 

burial. The court concluded that the intentional concealment of the body meant that there would 

be no need to prove that there is an intention to prevent a burial. However, the fact that the 

defendants had prevented a lawful burial from occurring was enough.49 There are two main 

elements at play in this case. First, the prevention of burial had transpired and second, the accused 

had acted in a way to prevent a burial from taking place. 

 R v Swindell50 presents a similar case where the defendants had been charged with a more 

serious offence. In this case, a police officer had repeatedly picked up prostitutes and engaged in 

‘bondage’. As a result of the bondage, a prostitute died. The defendant then went on to dismember 

the body and dispose of it in a forest. He was acquitted of the more severe charges of manslaughter 

and obstructing a coroner but convicted for preventing a lawful burial. Preventing the burial of the 

deceased in the case operated as an ‘in-between’ offence where it provided ‘the prosecution with 

some insurance’ of a charge.51 Swindell’s actions had also made it difficult to tell whether the 

death resulted from an accident during the bondage or whether there was other criminal conduct 

by Swindell which led to the death of the prostitute. The sentence was reduced from five years to 

three years as the judge suggested the accused was unlikely to commit this offence again. The 

 
46 Hunter (n 12).  
47 ibid, 376. 
48 (12th ed., 1964) as cited in Hirst (n 8), 99. 
49 Hunter (n 12), 377. 
50 Swindell (n 13). See also R v Gale [2018] EWCA Crim 120 where the offender was acquitted of murder but 

convicted of manslaughter and preventing a lawful burial. 
51 See Jones and Quigley (n 45), 372 and Hirst (n 8), 100. 
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object was to punish the man because it is not the type of offence where it is necessary to deter 

others.52   

More recently, this offence has been applied to other types of cases that involve the use of 

illegal drugs.53 In these cases, the deceased was a drug addict, user, or died because of a drug 

overdose. The defendants then become afraid of being arrested in connection with either the death, 

the overdose and/or illegal activity. The response is then to dump or conceal the death to evade 

police detection. Some instances also include discovering a death or overdose, and the person who 

made the discovery has a warrant out for their arrest, so they, in turn, hide the body. These cases 

are significantly different from Hunter or Swindell as the accused in the drug cases were never 

suggested to have caused the death,54 and their motives are far removed from those in murder or 

manslaughter cases. The application of this offence is common practice when the accused may not 

have caused the death but had acted in a way to prevent the burial or discovery of the body.  

Occasionally preventing a burial arises in instances where there is also a charge of fraud or 

theft linked to the death. This has arisen in several different circumstances. For example, offenders 

have claimed benefits payable to the deceased,55 taxi accounts have been set up in the deceased’s 

name,56 and credit cards or material items have been stolen.57 This further illustrates the dishonest 

notion, like the drug cases, where the accused acted immorally to benefit themselves, in turn, also 

preventing the burial of a body. Lastly, there is also the unique case of R v Skidmore,58 where the 

offence had been committed when the undertaker had forgotten to put the deceased baby into its 

coffin and instead placed the baby in another coffin with an elderly lady who was to be cremated. 

In attempting to disguise the mistake, the infant was cremated with the elderly lady rather than 

 
52 Swindell (n 13).  
53 See R v Parry and Mclean (1986) 8 Cr App r 470; R v King (1990) 12 Cr App R (S) 76; R v Peddar (2000) 2 Cr 

App R (S) 36; R v Whiteley [2001] 2 Cr App R (S) 25; R v Sullivan [2003] EWCA Crim 806; and R v Cuckson [2020] 

EWCA Crim 1688. 
54 Jones and Quigley (n 45).  
55 BBC Mid Wales, ‘Geoffrey Sturdey: Three plead guilty to burial charges’ (28 November 2013) <https://www.bbc. 

co.uk/news/uk-wales-mid-wales-25135633> accessed 15 January 2021. 
56 BBC Wales, ‘Newport woman ignored housemate body for taxi account’ (11 October 2011) <https://www.bbc. 

co.uk/news/uk-wales-15258738> accessed 15 January 2021. 
57 For example, bank cards or motor vehicles. See George Jackson, ‘Ballymoney woman denies preventing burial after 

body found in Derry flat’ (24 November 2020) <https://www.belfasttelegraph.co.uk/news/northern-ireland/bally 

money-woman-denies-preventing-burial-after-body-found-in-derry-flat-39785742.html> accessed 15 January 2021. 
58 [2008] EWCA Crime 1539.  
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buried. Although this act was performed out of panic to hide the mistake, Skidmore was still guilty 

of preventing the lawful burial of the deceased baby.  

In England and Wales, preventing a lawful burial is a wide-ranging offence that has been 

applied to a variety of different situations. The overarching principle remains the same: if the body 

has been prevented from receiving a lawful and decent burial, then it is a common law offence. 

However, there are interpretive problems. For example, there is no certainty as to what a ‘lawful 

and decent’ burial is. While burial also presumably means other disposal methods, like 

cremation,59 there is nothing that defines ‘lawful and decent’ in the case law. Hunter suggests that 

to be decent, it must be lawful. However, scholars argue this is problematic because of the circular 

reasoning that if a burial was to be decent, it is also lawful and vice versa.60 In addition to the 

dubious origins and reliance on ancient case law, this offence also exists to assist in administering 

justice because it is sometimes used when obstructing a coroner or another offence cannot be 

proved. 

The offence above is often not the only charge when bodily disposal is prevented, and it is 

common for another charge, such as murder, manslaughter, fraud, and theft, to be tried in the case. 

Jones and Quigley suggest that preventing a burial is an easier offence to prove in court, and thus 

it is applied as there is a lower standard of proof.61 While this may be true, a specific criminal 

offence should not be invoked just because it is easier to prove. There are additional issues at play 

here. The court mentions in passing a variety of wrongs and harms that may be targeted by this 

offence. Distinguishing what type of wrong preventing a burial is, has become a difficult task 

because the corpse is something that is deserving of special respect. While debating the underlying 

purpose of the criminal law for offences against the dead falls within the ambit of the next chapter, 

there needs to be an acknowledgement of how the current criminal law treats the dead.  

Hunter and Swindell highlight that there is a demonstrated interest of the public in ensuring 

that the deceased receives a port-mortem examination when the cause of death is unknown or 

suspicious. While there is a public health risk associated with decaying bodies, the cases related to 

 
59 Which accounts for 80% of disposal in England and Wales. See The Cremation Society, ‘Progress of Cremation in 

the British Islands 1885-2019’ (n.d.) <https://www.cremation.org.uk/progress-of-cremation-united-kingdom> 

accessed 12 February 2021. 
60 Jones and Quigley (n 45), 362. 
61 ibid, 372. 



 32 

drug use focus more on the effects that preventing a burial has on the families and friends of the 

deceased, as their feelings are significantly impacted.62 In addition, it has been suggested that the 

court’s language tends to consider the deceased themselves as victims.63 This is the predominant 

problem with this offence and the other common law offences against the dead: there is no clear 

direction on the wrong committed or who has been harmed.  

Obstructing a Coroner 

 Obstructing a coroner is often discussed in conjunction with preventing a lawful burial as 

there is significant overlap.64 The key element that differentiates this offence from preventing 

burial is that it requires a specific intention. It is not entirely clear what constitutes the necessary 

intent, and only the case law can provide insight beginning with R v Godward.65 In this case, a 

body was found in a cupboard approximately five months after the person’s death. The cause of 

death could not be determined but was presumably a result of violence in which the offender was 

unknown. Further, the appellant did not disclose the whereabouts of the body prior to it being 

found, despite the police asking the appellant twice for assistance in tracing the deceased’s 

whereabouts. Obstructing the coroner had occurred because the elapsed time had accelerated the 

decomposition of the deceased, which made it impossible to determine the cause of death. The key 

factor in sentencing was that the intention to deceive the police in discovering the body had likely 

caused the loss of evidence that would have been produced in a post-mortem examination.66 It 

ultimately did not matter if the defendant committed the offence out of shock and panic but that 

the defendant had obstructed the coroner. 

 However, this particular offence is not always committed out of shock and panic. In R v 

Butterworth,67 the accused pleaded guilty to obstructing a coroner. The body was moved to a field 

to prevent the police from investigating the defendant’s home, where they would have discovered 

the use of illegal drugs. The coroner determined that the deceased’s death was a result of a drug 

overdose. This case differs from Godward as the judge ruled that concealing drug offences that 

 
62 Whiteley (n 53), 123.  
63 Jones and Quigley (n 45).  
64 When there is an unnatural or unexpected death where the cause of death is unknown, it triggers a coronial 

investigation. See C Dorries, Coroner’s Courts: A Guide to Law and Practice (Oxford University Press 2014). 
65 [1998] 1 Cr App R 385. 
66 ibid, 388. 
67 [2004] 1 Cr App R (S) 40.  
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caused the death would also obstruct the coroner in their ability to determine the cause of death. 

The intent was found in concealing drug offences that is ultimately connected to the cause of death. 

  The decisions in both Godward and Butterworth are unclear as to what constitutes the 

actual offence of intention to obstruct a coroner. The most helpful explanation can be found in 

Godward, which refers to ‘any act which prevents a coroner from making a timely examination of 

a case… in which an unexplained death has occurred’.68 It does not seem the offender intended to 

obstruct a coroner but instead to deliberately conceal a body. Two elements are highlighted: a 

‘timely examination’ and an ‘unexplained death’, as mentioned above. This brings two new 

questions forward. First, what is a timely manner to conduct a coronial investigation? It would 

seem that any obstruction of the coroner would suffice regardless of the amount of time that passes, 

as the body in Butterworth was discovered the following morning. Second, would the offence of 

obstructing a coroner exclude natural deaths from liability? Jones suggests that where a post-

mortem reveals a natural death, preventing a burial is unfavourably applied instead of obstructing 

a coroner.69 These two offences are ultimately intertwined where an action that may not be 

captured under obstructing a coroner would likely then receive a charge of preventing a burial.  

Outraging Public Decency 

 This common law offence target acts that are lewd, disgusting, obscene, and gross 

scandalous behaviour.70 The vital component is that it outrages decency or ‘is injurious to public 

morals’71 and ‘outrages the minimum standards of public decency as judged by a jury in a 

contemporary society’.72 This is a general offence that can capture various wrongdoings that fall 

into the description above, but it is important to note that what society deems outrageous or 

injurious is subjective and dependent on that society’s culture. The most common uses of this 

offence are for ‘exposure, masturbation, or other sexual activity in public and taking intimate 

videos in public without consent of the subject’.73 Acts that ‘might be described as disrespectful 

 
68 Godward (n 65).  
69 Jones and Quigley (n 45). 
70 See Hooper LJ, and D Ormerod (ed) Blackstone’s Criminal Practice 2009 (Oxford University Press 2008), B3.292 

and P Richardson (ed) Archbold: Criminal Pleading, Evidence, and Practice (Sweet & Maxwell Ltd. 2019), 20-238.  
71 ibid. 
72 Knuller Ltd v DPP [1973] AC 435. 
73 Law Commission, Simplification of the Criminal Law: Public Nuisance and Outraging Public Decency (Law Com 

No 358, 2015), 2.61. 
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treatment of corpses’74 could also fall under the label of outraging public decency and constitutes 

another category of potential offences against the dead.  

 Clark75 was one of the earliest cases where the judge had theorized that an exposed corpse 

could outrage public decency. The controversial case of R v Gibson76 is the leading contemporary 

authority in the dead body context. In Gibson, an artist created and displayed two freeze-dried 

fetuses made into earrings and modelled them on a female mannequin. The judge found Gibson 

guilty of outraging public decency. To be convicted of this offence, there are two basic 

requirements. First, the act in question must have taken place in a public space and second, it must 

have been capable of being seen by two or more people who were actually present.77 Jones and 

Quigley rightly point out that ‘no person need be outraged, or even be privy to the act’.78 This 

offence is the least frequent of the common law offences against the dead but attempts to fill in a 

gap that is not currently covered by preventing a burial or obstructing a coroner. Ultimately, a dead 

body that outrages public decency needs to, at a minimum, be able to be seen by two or more 

people and in a public place.  

 For most, it is shocking to learn that there is neither a law for desecrating a corpse nor a 

law for cannibalism. It is theorized that outraging public decency could entice a charge for both 

these incidents.79 The problem is that this offence is limited to the two narrow circumstances set 

out above. It seems obvious to say that both corpse desecration and cannibalism would outrage 

public decency. However, in order to secure a conviction, there is the public element that requires 

the offence to be capable of being seen by at least two people. If such actions took place in private, 

for example, then outraging public decency would not be applicable.  

In short, there are various old and contemporary common law offences against the dead 

and each offence has its own set of boundaries. This limits their applicability and, as a result, these 

offences have been supplemented by a statutory provision.  

 
74 Conway (n 20), 23. 
75 R v Clark (n 39). 
76 R v Gibson (n 14). 
77 Hamilton (n 43), 21. See also Law Commission (n 73), [2.36]. 
78 Jones and Quigley (n 45), 356. 
79 Conway (n 20), 23. 
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2.2.3 Legislation 

As stated earlier, the legislation in this area primarily exists to protect public health and 

ensure the burial or cremation of the dead. While both are important, this thesis is considering the 

offences specifically against the dead. Undoubtedly, the most notable legislated offence against 

the dead is a ‘necrophilia law’. Section 70 of the Sexual Offenses Act 2003 lists Sexual Penetration 

of a Corpse as follows: 

(1) A person commits an offence if– 

a. He intentionally performs an act of penetration with a part of his body or 

anything else, 

b. What is penetrated is a part of the body of a dead person, 

c. He knows that, or is reckless as to whether, that is what is penetrated, and 

d. The penetration is sexual. 

(2) A person guilty of an offence under this section is liable– 

a. On a summary conviction, to imprisonment for a term not exceeding 6 months 

or a fine not exceeding the statutory maximum or both; 

b. On conviction on indictment, to imprisonment for a term not exceeding 2 years. 

This offence is not as straightforward as it seems and has two major criticisms.80 First, 

there is no reference in the subsections that would allow for any sexual acts that are not of a 

penetrative nature to be convicted under this offence. One likely alternative is that the court could 

apply the offence of outraging public decency if case facts meet the requirements of having two or 

more people being able to view the sexual act performed on a corpse. The fact that there is a 

scenario where an individual could escape punishment for a sexual act against a corpse in private 

is unsatisfactory. Secondly, the maximum sentence for the offence is two years. It is shocking to 

note that the punishment for penetration without consent significantly drops from life 

imprisonment81 to two years if the person or victim is deceased. One possible explanation is that 

 
80 As first suggested by Herring (n 8), 224. 
81 Sexual Offences Act 2003, section 1.  
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the dead cannot apparently suffer harm and that there is a lesser punishment if the victim is not 

alive. It begs the question as to whether the wrong in the sexual penetration of a corpse is about 

the recently deceased’s inability to consent or about the indecent actions of the accused. 

Furthermore, it also raises issues about who exactly is being harmed in this scenario.  

2.2.4 Summary 

There is a theme that presents a larger and more predominant problem within the current 

offences against the dead. Even though these offences against the dead are relatively rare, they still 

are invoked now and again.82 The problem revolves around the legal status of a corpse; more 

specifically, what wrongs and harms are involved in the offences related to the dead. For example, 

preventing a burial and obstructing a coroner are employed for different purposes and designed to 

target a particular wrong. It is typical for both the offence of preventing a burial and obstructing a 

coroner for the accused to interfere with the deceased to escape other additional criminal charges. 

The difference lies within the intention; preventing a burial does not require a specific intention 

while obstructing a coroner does, but the application does not reflect this. The concern is that the 

intention to obstruct the coroner is ‘simply imputed from the act of concealment’.83 It is then 

difficult to imagine a scenario where preventing a lawful burial would not also obstruct a coroner. 

Lastly, Hunter questionably revived the offence of preventing unlawful burial based on a ruling 

from over 200 years ago when obstructing a coroner would have made a better fit for the crime 

committed. This brings into question whether preventing a burial is a necessary common law 

offence in England and Wales.   

Obstructing a coroner is also problematic as the coroner’s investigation is triggered not 

only by crimes but also under circumstances where no crime has occurred.84 The key distinction 

is that someone who has interfered with a corpse out of shock, panic, or grief would arguably be 

less morally culpable than an individual who had concealed a body for nefarious reasons. Jones 

and Quigley suggest that it is ‘the intention to obstruct justice rather than simply concealing a 

 
82 For example, sexual penetration of a corpse has been applied as recently as 2018. BBC News, ‘Burglar admits 

having sex with corpse in Birmingham funeral home’ Birmingham and Black Country (19 December 2018) 

<https://www.bbc.co.uk/news/uk-england-birmingham-46622182> accessed 29 November 2020. 
83 Jones and Quigley (n 45), 357. 
84 ibid, 373. 
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death’ where the line needs to be drawn.85 In addition, where natural death has occurred but was 

unreported would not render an individual liable to the offence of obstructing a coroner as a 

coroner’s investigation would not be triggered. This would include individuals that conceal dead 

bodies for their own benefit. These cases with personal gain generally have an additional criminal 

wrong attached, such as theft or fraud, and the unreported death could become an aggravating 

factor in sentencing.86 This offence is more suitable than preventing a lawful burial when a coronial 

investigation is required, but where the death naturally occurred, then the relevant criminal offence 

(fraud, theft etc.) committed should be applied.  

When forms of dismemberment or improper disposal cannot be proven under these two 

common law offences, the offence of outraging public decency attempts to fill the leftover gaps. 

Outraging public decency supplements the offences of preventing a burial and obstructing a 

coroner in protecting certain norms that society demands. The issues are that outraging public 

decency is incapable of criminalizing any actions that may trigger outrage but are committed 

privately. The sexual penetration of a corpse also has a similar problem as it is limited in its scope. 

The necessity for the physical penetration to be present excludes all other sexual actions that could 

be performed on a corpse. Where either outraging public decency or the sexual penetration of the 

corpse may fail as a criminal charge, a charge of preventing a burial or obstructing a coroner may 

be applicable, but it is not guaranteed. This is an unsatisfactory position for the criminal law to be 

in, as the scope of these offences is unclear, and the current gaps in the relevant law still exist. The 

courts tend to punish the accused as it recognizes there is a wrong and harm committed, but the 

problem is that the law is applied in order to punish such actions without a clear sense of whether 

the harm involved was to the deceased, society, or the friends and family of the deceased.  

2.2 Offences against the Dead in Canadian Law 

 In contrast to England and Wales, Canada’s Criminal Code 1985 (herein referred to as the 

Criminal Code)87 has legislated all offences against the dead in section 182.88 The heading for this 

section is labelled ‘dead body’ and will be referred to throughout the discussion below as the ‘dead 

body offence’. This offence is comprised of two sub-sections. To fully understand the Canadian 

 
85 Jones and Quigley (n 45), 373 
86 ibid. 
87 Criminal Code 1985, RSC c. C – 46. 
88 See Portfolio 6 for a detailed account of section 182 of the Criminal Code. 
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context, this section will review part (a) and part (b) of the dead body offence. Furthermore, the 

relevant case law will also be discussed.  

 The first Criminal Code of Canada was enacted in 1892, and the original codified offence 

against the dead was known as ‘misconduct in respect to human remains’.89 The Criminal Code 

would undergo four revisions until 1985, which is the current version in place today. There would 

be no significant changes in this section of the law aside from the grammatical edits and the 

changed heading from ‘misconduct in respect to human remains’ to the current ‘dead body’ label.90 

The current form of the dead body offence in the 1985 Criminal Code is as follows: 

(182) Every person is guilty of an indictable offence and liable to imprisonment for a term 

of not more than five years or is guilty of an offence punishable on summary conviction 

who 

a. neglects, without lawful excuse, to perform any duty that is imposed on him by law 

or that he undertakes with reference to the burial of a dead human body or human 

remains, or 

b. improperly or indecently interferes with or offers any indignity to a dead human 

body or human remains, whether buried or not.91 

Similar to England and Wales, various Acts and statutes in Canada guide body donation, 

burial, and cremation92 and these vary from province to province. As this study does not 

concentrate on the legislation that guides bodily disposal or consent for donation, the Canadian 

legislation related to those purposes will not be reviewed. The sole focus will be on section 182 

and offences against the dead. The similarities between the Canadian legislation and the English 

common law are striking, but as it will be seen, the application and interpretations differ in several 

ways.  

 
89 Criminal Code, 1892, SC 1892, c. 29. 
90 A Bolieiro, ‘The Dead Body Offence in Canada: How Courts Interpret and Apply Section 182 of the Criminal Code’ 

(2010) 35 Canadian Law Library Review 125. 
91 Criminal Code 1985 (n 87) section 182.  
92 To name a few examples: (Alberta) Cemeteries Act, Revised Statutes of Alberta 2000, c C – 3; Funeral Services 

Act, Revised Statutes of Alberta 2000, c C – 29; (British Columbia) Cremation, Interment and Funeral Services Act, 

SBC 2004, c. 35; and (Ontario) Funeral, Burial and Cremation Services Act 2002, c. 33 – Bill 209.  
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2.3.2 Part (a) – Duty to Bury  

 The first branch of this offence is an omission, a failure to act when there is a legal 

obligation. In Canada, this omission can occur in two different scenarios: the executors do not 

perform their legal duty to bury, and a person(s) who takes on the duty to bury a body does not 

perform this.93 As will be seen below, there have been no reported cases in the criminal courts that 

deal with the executor’s duty to bury. This duty has only been discussed and explored in civil court 

proceedings. The other issue of voluntarily taking on the responsibility to dispose of the deceased 

has a single reported case that deliberates the application of section 182(a) and will also be 

reviewed below.  

Executor’s Duty to Bury 

 The criminality of an executor failing in their duty to provide a lawful burial has been 

theorized in civil court matters. This subject has only been mentioned obiter, by judges suggesting 

that an executor could be liable under part (a) of the dead body offence. In Edmonds v Armstrong 

Funeral Home Ltd,94 a widow sought damages for an unlawful autopsy being carried out on the 

deceased by a pathologist who received permission from the Armstrong Funeral Home. The 

funeral home never obtained the required permission from the widow, and her claim for damages 

succeeded. The relevance to offences against the dead is found in the statement made in passing 

by Harvey CJ. In general, if the plaintiff or executors of the deceased failed to perform their duty 

to bury, then the plaintiff would be subjected to a penalty under section 237 (now section 182) of 

the Criminal Code.95 The executor’s legal obligation to ensure the deceased is buried has always 

existed in civil law and has been confirmed at the Supreme Court.96 Harvey CJ in Edmonds 

indicates that it is also a criminal offence to not bury the deceased, but there is no reported criminal 

case that has applied this offence.   

 The questions of whether the duty to bury includes other disposal methods, aside from 

burial, has also been considered in the civil courts. In Saleh v Reichert,97 the plaintiff raised this 

issue. The deceased’s husband wanted to cremate her remains while the father of the deceased 

 
93 This would presumably extend to cremation.  
94 [1931] 25 Alta Law Reports 173. 
95 ibid, 177. 
96 Tzedeck v McIntyre Estate [1953] 1 SCR 31.  
97 [1993] 104 DLR (4th) 384. 
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insisted on burial. The husband believed it was his wife’s expressed wish to be cremated, while 

the father insisted on having his daughter’s remains buried in accordance with the Muslim faith in 

which she was brought up. In seeking to do so, the father raised the question of a criminal 

conviction for his son-in-law based on neglecting the duty to bury the dead. The court ruled that 

there was no merit for a case under section 182(a) as the ‘fundamental duty or obligation is that 

the remains be disposed of in a decent and dignified fashion’.98 Further, the court stated that burial 

and cremation are both lawful means of disposal in Ontario, and either disposal method would 

meet the decent and dignified requirement.99 This indicates that although there was a duty to 

dispose of a corpse, it did not matter which method was used as long as it was lawful, decent, and 

dignified- and being discharged by the person with the legal authority to do so. Currently, no case 

law has convicted any person based on an executor failing to perform their disposal duties, though 

these cases suggest that it would be possible.  

Voluntarily Burying the Deceased 

 The only reported case that has been heard in front of the criminal courts with respect to 

section 182(a) was that of R v Newcomb,100 in 1898 where a father failed to bury his illegitimate 

child. The father initially had no legal duty imposed on him to bury the body. However, because 

he had undertaken the duty to bury and failed to follow through, he was culpable under section 

182(a). The judge decided that once the father had undertaken the duty to dispose of the deceased, 

he must follow through on that duty.101 Although, this case was decided under what was then 

section 206(a) of the Criminal Code, section 182(a) could now be invoked when an individual 

voluntarily assumes the duty to bury but does not carry out this duty.  

Overall, there has been no substantial judicial treatment of section 182(a) of the Criminal 

Code in Canada, and the only conviction dates to 1898 (section 206 at the time) with no recent 

judgements or discussions on the matter. There is the concept that executors who fail to perform 

burial duties would fall liable to criminal punishment, but this has only been considered in the civil 

 
98 Saleh (n 97), 25. 
99 ibid.  
100 (1898) 2 CCC 255 (NS Co. Ct.). 
101 ibid, 126. 
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courts.102 One might then question whether this limb of the offence is still relevant in Canada 

today.   

2.3.3 Part (b) – Offering Indignities to a Corpse 

 Unsurprisingly, this limb of the offence is used much more frequently and has given rise 

to cases that deal with various circumstances and issues.103 As will be seen later in this chapter, 

Canadian and English law have multiple similarities and divergences. The difficulty with this 

particular offence of offering an indignity is determining what an ‘indignity’ is and attempting to 

define it in law. Courts have attempted to interpret and apply section 182(b) in several ways, as 

demonstrated below. The case law is critical in understanding how Canadian law identifies the 

circumstances in which indignities can be offered to the deceased. For example, one case 

highlights disrespectful conduct to the family, the memory of the dead, and the community.104 This 

section will now review the case law related to part (b) of the dead body offence to provide further 

context surrounding the Canadian offences against the dead and how they have been interpreted.  

Concealment  

 It has been noted that ‘most convictions under section 182(b) have involved individuals 

disposing of dead bodies to conceal murder or manslaughter’.105 These instances tend to include 

some form of dismemberment,106 burning,107 and dumping108 of a corpse or its parts. In concealing 

crimes, some offenders have even gone as far as attempting to stage a crime scene.109 A charge 

under section 182(b) applies in any instance where individuals have taken actions to hide, conceal, 

or obstruct the discovery of a body and can also be brought against an individual who did not 

participate in the killing but engaged in disposing of the body to destroy evidence.110  

 
102 See Edmonds (n 94); Tzedeck (n 96); and Saleh (n 97). 
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Concealing a corpse occurs in many different situations. In essence, an offender treats a 

body indecently or improperly by dismembering, dumping, hiding, staging, and destroying the 

body.111 It is important to understand that the most common application of this offence occurs 

when a corpse has been interfered with to conceal a crime. This is because section 182(b) is often 

committed in addition to another criminal offence. However, not every offence committed under 

section 182(b) is related to concealing a crime. Several other situations have led to a charge of 

offering an indignity to human remains, such as the storage of bodies in unsuitable facilities.  

Inadequate Storage 

 A general belief held by society is that a dead body during the funeral process will be 

treated with respect and dignity.112 This extends to how bodies are stored prior to burial or disposal. 

The appropriate facilities where the deceased are kept or stored are regulated by provincial 

legislation in Canada.113 The courts have developed section 182(b) to punish instances where the 

storage of the dead falls so far below the regulatory standards that it offers an indignity to the dead 

under this provision. For example, the defendant in R v Murray114 owned and operated a funeral 

home; the funeral home itself was unfit to store the bodies and did not have long-term storage 

capabilities. Murray had kept corpses in an unrefrigerated garage, sometimes for as long as five 

months, where they would decompose next to garbage and other general maintenance equipment 

for the funeral home. Collectively, these actions offered an indignity to the dead. The court decided 

that the prosecution did not need to establish the defendant’s intent to cause an indignity, the fact 

that Murray knew his actions were wrong would suffice. This was because he would lie to the 

families of the deceased about the funeral home’s storage capabilities, which fulfilled the mens 

rea requirement.  

Applying this offence to the circumstances of Murray is interesting because provincial 

legislation exists to ensure that funeral homes have the appropriate facilities, storage requirements, 

and licenses.115 The provincial legislation does not have criminal sanctions for the inadequate 

storage of the deceased. This is likely the justification for applying section 182(b) to cases where 
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improper storage facilities exist. Murray highlights the criminal liability for offering an indignity 

to a corpse if ‘what occurs is offensive, disrespectful, callous or unworthy treatment in the minds 

or memory of the family and the community’.116 The judge noted that these community standards 

would not have to be known by the accused if the mens rea was established. It is the conduct which 

‘tarnishes the memory of the dead, leaving the family with negative memories’ that causes 

indignity.117 The judge also declined to define what an indignity is because he stated that 

community standards would change with time.118 It was that Murray had known his actions were 

wrong, and the act had offered an indignity that enabled a charge to be brought under section 

182(b). There are two relevant issues in this case: inadequate storage and improper storage. Murray 

suggests that an indignity is offered when facilities for storing the deceased fall below the 

community standard. Meaning that the community will be offended by the treatment of the 

deceased. Secondly, improper storage can lead to further decay or cause damage to the body of the 

deceased which can leave the family and friends of the deceased with negative memories. 

Nonetheless, the inadequate storage of a dead body with a moral blameworthy intent is a 

punishable offence under section 182(b). 

Monuments and Caskets 

 Potentially the most significant aspect of the Canadian offence is that physical contact with 

the deceased is not required for individuals to commit an indignity. The Supreme Court decision 

in R v Moyer119 asked two questions: do indignities against the dead require the offender to make 

physical contact with the deceased and are indignities to monuments considered an indignity to 

the deceased. Moyer was a photographer who choreographed a photoshoot in a Jewish cemetery 

where a young ‘skinhead’, identified by clothing and white supremacist symbols, was depicted 

‘simulating urinating on actual identifiable gravestones’.120 The Court of Appeal ruled that it did 

not constitute an offence under section 182(b) because ‘it is an affront to the memory of that 

person… but not an affront to the physical remains’.121 The Supreme Court would ultimately 
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disagree and overrule the appeal court, taking the same position as the trial judge. Lamer CJ of the 

Supreme Court stated that: 

(1) Section 182(b) does not require physical interference or contact with a dead body or 

human remains; and  

(2) Section 182(b) does not apply to offering indignities to monuments per se; however, 

(3) Section 182(b) does apply to offering indignities to monuments that mark human 

remains because to offer indignities to such monuments is to offer indignities to the 

remains themselves.122 

Applying these criteria to the facts of the present case, the defendant was guilty of the offence of 

offering indignities to the deceased. Moyer is the first instance where it was recognized that an 

indignity did not have to involve physical contact with the dead.  

 The Supreme Court would not only extend section 182(b) to monuments but also caskets. 

In R v Mills,123 the groundskeeper of a gravesite had to maintain, prepare, and backfill graves for 

burial ceremonies. The Supreme Court restored the trial court’s conviction that resultant damage 

to a casket had offered an indignity to the deceased. Evidence presented at the trial demonstrated 

that ‘the accused knew he was crushing the coffins by operating the backhoe as he did and that he 

intended to do so to allow for easier maintenance of the graves’.124 The question of intent was 

again considered. The judge had decided that the probable consequence of collapsing a casket 

would disturb the remains of the deceased. The intention was presumed from the offender’s actions 

as he knew the caskets would collapse and could interfere with the contents of the caskets. 

Ultimately, the purposeful destruction of caskets disrupted the peaceful laying to rest of human 

remains and was unlawful based on the accused’s disrespectful, callous, and dishonourable 

actions.125  

These two decisions from the Supreme Court of Canada give further insight into the scope 

of this offence. Both Moyer and Mills illustrate that indignities can be offered to monuments or 

caskets. Damaging gravestones or monuments that mark the deceased cause profound grief to both 
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families and the wider communities to which the deceased was connected.126 These types of cases 

lean towards the offence attempting to protect something more than just interference with the 

deceased. Canadian courts acknowledge that tarnishing the memory of the dead can also cause an 

indignity to the dead. The memories of the deceased in the minds of the communities, friends, and 

families are important. Therefore, the courts found that section 182(b) does not require any 

physical contact with the corpse to engage in this offence. Although there is no requirement for 

physical interference, the court further discussed that this could not be applied to any monument 

or casket. It is confined to gravesites and monuments that directly mark the resting place of the 

remains.127  

Necrophilia 

 Similar to English law, the offence of ‘necrophilia’ in Canada is statutory and contained in 

section 182 of the Criminal Code. One of the earliest illustrations is R v Ladue.128 In this case, the 

defendant attempted to have sexual intercourse or had intercourse with a deceased woman and was 

found guilty of offering an indignity to the deceased.129 The defence argued that the Ladue was 

not guilty because he did not know that the woman was dead. While Davey J suggested that this 

could be a plausible defence in the right circumstances, it would not be applicable here as the 

defendant had the intent to commit rape. Even though it was not the crime Ladue was charged 

with, it would still fulfil the mens rea requirement for section 182(b).130 It would only be in 

exceptional instances where individuals could defend themselves by proving that they did not 

know that the person they were engaging in sexual activity with was actually deceased.131 There 

have been no reported examples of this defence being successfully utilized when the accused 

engages in sexual activity with a dead body. 

 The more recent case of R v Suwarak132 mentions the lack of cases related to necrophilia 

and how society widely rejects necrophilia. The judge acknowledged the fact that counsel was 

only able to refer to one other case with similar facts (Ladue). In this case, an elder of a Nunavut 
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community had passed away. After the elder was buried, the family had discovered that the grave 

had been disturbed. It was unclear whether Suwarek had tampered with the grave. However, he 

admitted to having had intercourse with the deceased (over 10 minutes until sexual gratification 

was achieved) and was found guilty. There was also information that Suwarak had also ‘fondled’ 

the deceased, but this was not proven in court. The offence was so uncommon and serious that the 

judge stated it must be denounced ‘in the strongest of terms’.133 In sentencing Suwarak, the court 

considered the need for general deterrence in cases related to sexual conduct with the deceased. 

According to the judge, conduct of this nature was so far beyond the norms of acceptable behaviour 

that few were inclined to commit this offence, and the purpose of the sentence was to punish the 

offender, not to deter society.134 It is presumed that if the fondling of the dead were proven in 

court, then section 182(b) would be applicable for actions where sexual conduct had taken place 

without penetration. Although, it is noteworthy that there has been no case law that has raised this 

issue in Canadian courts. 

 Like English law, sexual offences against the dead in Canada carry a lighter sentence than 

the commission of a similar sexual offence against the living. Sexual assault in Canada has a 

maximum sentence of 10 years, or 14 years if the complainant is under 16 years of age.135 The 

maximum sentence, as mentioned earlier, under section 182 is five years. The same question must 

be asked again: why does the same offence, when committed against the dead, carry a lesser 

sentence than one committed against the living? Neither Ladue nor Suwarak discussed the 

possibility of a corpse being the victim of physical harm in necrophilia cases.136 It was the suffering 

to the family and the distress to the community which demanded punishment.137 The assumption 

that a corpse can not be physically harmed provides one possible explanation for the lesser 

sentence. In comparison, sexual assault victims are sentient human beings who can be physically 

and psychologically harmed. It suggests that sexual conduct with a corpse is punished based on 

the harm or distress it can cause to families, friends, and the broader community.  
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Cannibalism  

 Another rare application of section 182(b) is the act of cannibalism. Potentially the most 

significant mention is found in R v Malmo-Levine; R v Caine,138 which actually dealt with a 

constitutional issue. It is relevant because the court had used cannibalism as an example of an 

offence that does not harm others.139 Gonthier and Binnie JJ wrote that cannibalism is ‘prohibited 

on the basis of fundamental social and ethical considerations’.140 This suggests that cannibalism is 

an offence under section 182(b), not because it harms others but because the nature of this offence 

is of social interest that requires criminalization. In comparison, R v Saretzky141 was another case 

where the offender had consumed parts of human remains resulting in Saretzky being convicted 

liable for offering an indignity to a corpse. The Saretzky case reviewed the illegality of cannibalism 

and specifically referenced an acknowledgement of the harm done to the community and the 

victims.142  

The above paragraph demonstrates two cases with two different legal positions. The Malmo 

case states that cannibalism does not cause harm to others, and the Saretzky case suggests that acts 

of cannibalism harm others. It is difficult to imagine that there is no harm caused to others when 

acts of cannibalism are committed, but it is debated as to what harm is caused and to whom. The 

socio-moral values of a community are at the forefront of these offences, specifically when the 

court mentions no sentient being was harmed. Inversely, there is also evidence in the case law that 

demonstrates cannibalism causes harm to others. This is just one of the many examples that bring 

forward the critical discussion related to harm that must be had and will be reviewed in the next 

chapter.  

2.3.4 Summary 

 Section 182 of the Criminal Code presents itself as a straightforward offence. This offence 

is anything but simple because it contains multiple points of discussion. Part (a) focuses on the 

duty to bury the dead and extends to other legal disposal methods. The executor who fails in their 

legal obligation to bury a body commits an offence under section 182 (a). This segment of the 
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offence can also be applied to individuals that voluntarily undertake the duty to bury. Failure to 

perform the duty attracts section 182(a).143 However, this offence is rarely used, and the most 

noteworthy case dates to 1898.144 The continued existence of part (a) is questionable because it is 

antiquated and seems to be largely redundant in practice. Furthermore, the broad nature of section 

182(b) could, theoretically, criminalize conduct that would fall under part (a). Failing to carry out 

the duty to bury a body would likely offer an indignity to the dead.  

The complexity of section 182(b) falls within the court’s interpretation of what constitutes 

an indignity for the purposes of this provision. Most commonly, this provision has been used 

alongside cases where the conduct has been so egregious that it amounts to an indignity. The courts 

acknowledge that there is harm done when the corpse has been interfered with, but they fail to 

specify exactly who has been harmed or what the nature of the harm is. Some researchers suggest 

that it is not clear whether the concealing behaviours in these cases should be in the scope of 

section 182(b).145 This is because the intent to conceal a crime is not the same intent as offering an 

indignity to the deceased. Imputing the intent from other conduct in the Canadian cases has been 

a common theme in the case law because the intent for various conduct serves as the intent to offer 

an indignity. The mens rea is satisfied by the intent to do some sort of wrongful action related to 

the dead. This is problematic because knowledge of a crime should be an objective wrong, and 

knowledge of the outcome is required.146 

 A prime example of imputing the intention can be noted in Mills, where the intent was 

satisfied by the offender’s intention to cause damage to the caskets rather than any intent to offer 

an indignity to the dead.147 As a result, the indignity followed from the intent to cause damage to 

the caskets. In the scenarios related to murder or manslaughter, the offence targets different harms 

and wrongs. Concealing a dead body interferes with justice and harms society because of the 

interest society has in the coroner conducting investigations. Meanwhile, offering indignities to 

the dead related to caskets and monuments tend to centre more on the harm caused to the families, 

friends, and wider communities of the deceased. These also seem to be the same harms at play in 

the uncommon cases of necrophilia and cannibalism, although Malmo suggests there is no harm 
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to others caused by cannibalism. The court stated that the charge under section 182(b) for sexual 

conduct with a corpse is dissimilar from cases of concealing a corpse because of how infrequent 

that conduct is, but the conduct must still be condemned strongly.148 Cannibalism is analogous 

because it again centres on the harm that has been done to the community.149 The dead body 

offence of section 182 is wide-ranging and includes conduct ‘loosely involving human remains 

that lead to (moral) offence’ and acts that are deemed indecent when attempting to conceal 

crimes.150  

 Overall, the Canadian offences against the dead have similar legal gaps compared to the 

English offences against the dead: it is unclear what harms, and wrongs are being committed and 

who they are committed against. Canadian case law provides a lot of insight into the interest of the 

communities and grieving families, and the social and moral values that are intertwined with 

treating the dead with respect. Most of the jurisprudence is related to other criminal conduct 

(murder, manslaughter etc.) when the accused commits an indignity to the deceased to conceal 

another crime. Much like the English common law, the Canadian law’s treatment of the deceased, 

oscillates between offences against the dead targeting wrongs and harms related to coronial 

investigations or harms and wrongs against the living.151 The next section of this chapter will 

compare and contrast both jurisdictions, emphasizing both the similarities and divergences in how 

the respective legal systems treat the dead. This will further shed light on the benefits and 

drawbacks that each jurisdiction’s offences against the dead provide with an overall focus on the 

uniqueness of a corpse in criminal law. 

2.3 Comparing Canadian and English Offences Against the Dead 

 At first glance, the most noticeable difference between the English and Canadian offences 

against the dead is the way each jurisdiction organizes its offences. However, both jurisdiction’s 

case law includes various acts of interference with the dead such as concealment, sexual conduct, 

desecration, and not receiving proper or decent disposal. The offences against the dead tend to 

cover the same actions with a few notable differences. This section will first discuss the 

similarities, before reviewing the divergences for offences against the dead. Lastly, the issues 
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surrounding these offences will also be summarized to demonstrate the uniqueness of a corpse in 

English and Canadian law. 

Similarities 

The mens rea is an interesting element concerning the concealment or hiding of a corpse 

because both jurisdictions tend to impute the intention from the act itself. This is important 

because, in English law, obstructing a coroner requires specific intent. If it cannot be proven or is 

difficult to prove, the offence of preventing a burial will likely be charged instead. The problem is 

that obstructing a coroner will ascribe the specific intent from the act of concealment, meaning 

that if a body is concealed, then it is also obstructing a coroner. Similarly, Canada does not require 

the intention to cause an indignity to the dead but will also impute the intention through concealing 

or hiding the deceased. Both jurisdictions highlight the importance of the public’s interest to ensure 

that the coroner or medical examiners can carry out their duties or investigations.152 The necessity 

of administering justice and determining the cause of death is a core value in every society and is 

something that the current offences against the dead target.  

In addition, English and Canadian laws criminalize various acts such as corpse desecration, 

cannibalism, and sexual misconduct with human remains. The following paragraph will explain 

that the way each jurisdiction criminalizes these actions is largely different, but each jurisdiction 

considers the basic principle that the dead deserve dignity and respect.153 This is also illustrated by 

the position that the English and Canadian courts hold, as one of the primary aims is to ensure a 

corpse receives proper and decent disposal.154 For example, Canada has used part (a) of section 

182 to criminalize individuals who fail to perform their legal duty to bury the dead. In England 

and Wales, preventing a lawful burial criminalizes scenarios where the dead have not been buried. 

English and Canadian law demonstrates an underlying purpose to ensure a lawful and decent burial 

occurs: Whether it is ensuring executors perform their legal duty to bury or punishing those who 

prevent burial. Section 182(a) and preventing a lawful burial both have challenges. The Canadian 
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provision is rarely invoked, and the English law utilizes preventing a lawful burial for a variety of 

actions.  

The English and Canadian law are both effectively capable of criminalizing offences 

against the dead, but the offences used are not clear as to what wrong is being targeted. These 

jurisdictions apply offences widely to capture corpse desecration. England and Wales often use 

the common law offence of outraging public decency to criminalize corpse desecration, while 

Canada uses section 182(b) for similar offences. As will be seen, the actions that fall under the 

legal provisions or common law may be similar, but the way criminal charges are applied and 

interpreted by the courts in each jurisdiction differ in several respects.  

Differences 

 There are seemingly more differences than similarities related to offences against the dead 

when comparing jurisdictions. For example, the English legislation that prohibits the sexual 

penetration of a corpse excludes all sexual acts that do not penetrate the deceased. Meanwhile, 

non-penetrative conduct with the deceased in Canada is likely to bring a charge of section 182(b). 

It has been noted in the Canadian case law that it would also capture sexual conduct aside from 

penetration, such as ‘fondling’ the corpse.155 This is one shortcoming of the English law as the 

Sexual Offences Act 2003 does not address non-penetrative sexual conduct. Furthermore, during 

a parliamentary session debating the proposed legislation, it was suggested that there were many 

ways a corpse can be interfered with, but questioned whether an offence was needed for an 

extremely rare act.156 This reasoning also seems to extend to corpse desecration. 

Another drawback of English law is that there is no specific corpse desecration offence. 

Canada again deals with corpse desecration through the broad application of offering an indignity 

to the deceased. Ultimately, English law does make an effort to criminalize corpse desecration, 

cannibalism, and presumably sexual acts that fall outside of the realm of section 70 of the Sexual 

Offences Act 2003. Outraging public decency is often a sufficiently broad enough common law 

offence to criminalize such actions, but as noted earlier, this offence cannot criminalize acts that 

occur in private. This is another weakness of the English law. The actions that meet the criteria are 

then often penalized under the pretence of another offence, such as outraging public decency. The 
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result is that the conduct is criminalized but has been incorrectly labelled.157 Inversely, in Canada, 

the offences against the dead are ultimately described as offering an indignity to a corpse, a broad 

but more accurate description.   

The most significant divergence in Canadian law for offences against the dead is that 

offering indignities to a human body or remains includes monuments, caskets, and improper 

storage facilities. This is beneficial as the offence is wide-ranging, which demonstrates the statute’s 

scope and its ability to punish a variety of acts. The leading case for non-physical conduct offering 

an indignity to the dead was decided by Moyer. It should be noted that there are a few concerns 

with the offence of offering indignities to the dead. Jones indicates that ‘acts loosely involving 

human remains that lead to (moral) offence’158 fall under section 182(b), and it also suggests that 

this offence is ‘not grounded in an objective wrong’ and that some ‘knowledge of the (potential) 

outcome should be required’.159 In such cases, the offender then must appreciate that there is a 

wrong being committed rather than the criminal act being clearly described within the statute.  

2.4 Conclusion 

When it comes to offences against the dead, Canadian law, with its legislative basis, is 

wide-ranging and extremely broad in the conduct that it criminalizes. Comparatively, the English 

laws are narrower and based mainly on antiquated common law measures. Overall, the purpose of 

this chapter was to demonstrate that both the English and Canadian offences against the dead have 

a shared problem. Neither jurisdiction has been able to clarify what wrong has been committed 

and who this wrong has been committed against, something that may be linked to the fact that the 

corpse’s legal status is not clear (it is not a person or an object) and to the different contexts in 

which the relevant wrongs have been committed. It leaves lawyers and judges to try and define or 

understand the underlying principles and concepts related to offences against the dead. As the 

current criminal legal position for these offences is unclear, Chapter 3 will review the criminal 

legal theory to discover the underlying harms and wrongs when discussing offences against the 

dead. 

 
157 Jones (n 145), 600.  
158 ibid, 612. 
159 ibid. 



 53 

3.0 A Theoretical Approach to Offences against the Dead 

 Both Canadian and English criminal law can point to a distinctive set of offences against 

the dead, as discussed in Chapter 2. These specific offences show that the respective legal systems 

in these two jurisdictions recognize the uniqueness of a corpse and hold it in high regard. However, 

to criminalize certain acts against the dead suggests some wrongdoing that causes harm. Again, 

the overarching questions are who is harmed and what is the wrong committed? There is strong 

reason to believe that the harm is to families and friends of the deceased, communities, and society 

at large. Additionally, there is also the important question of whether the dead body itself can be 

harmed, which raises complex issues because the corpse- as already noted- is neither a person nor 

an object. The criminal law in both jurisdictions is vague as to what actual harms have been caused, 

the wrongs that have occurred, and to whom. For this reason, it is necessary to research criminal 

law theory as it relates to harm. Building on the previous chapter, the current chapter will seek to 

understand further the purpose of these criminal laws concerning the offences against the dead and 

will highlight the potential harms and wrongs that exist. 

3.1 Criminal Law Theory 

 Multiple criminal law theories suggest various reasons or rationales for acts that should be 

criminalized. Criminal law is unique because it carries a social dimension of punishment that 

serves an ‘important condemnatory function in social life’.1 Criminal convictions and associated 

sanctions that can restrict an individual’s liberty are severe forms of punishment. This area of law 

attracts the attention of many legal philosophers and theorists because no other form of law has 

this distinctive element. John Stuart Mill provided the original account for the harm principle, 

which states that power or, in this case, criminalization can only be rightfully exerted over a 

member of a community to prevent harm to others.2 His theory has attracted different stances and 

interpretations, most notably from Feinberg,3 Raz,4 and Hart.5 All three reject legal moralism, but 

there has been recent support for this theory, which suggests that laws are enforced based on what 
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society collectively deems moral or immoral.6 It has recently been revived since the original 

debates between HLA Hart and Devlin.7 Feinberg discusses legal moralism under his heading of 

harmless wrongdoing but rejects it as a reason for criminalizing non-grievance evils or harmless 

moralities.8 If one is to argue that there are no harms in offences against the dead, then one could 

turn towards legal moralism as a potential justification for these offences. This thesis, alternatively, 

accepts that there are harms and wrongs in offences against the dead and will seek to identify these 

harms and wrongs. While legal moralism and other theories could be insightful to offences against 

the dead,9 it would be difficult to summarize and apply each possible theory within the confines 

of this thesis. Instead, this chapter will focus on the application of Feinberg’s harm and offence 

principles.  

The focus on Feinberg’s principles is not only important because of its established ‘long 

and honourable history’,10 but because of its relevance to this thesis. Feinberg’s long-standing 

work on the moral limits of the criminal law provides an excellent starting point in answering the 

questions of who has been harmed and what wrong has been committed.11 The Moral Limits of the 

Criminal Law will be instrumental as the four volumes refined the principles regarding harm to 

others,12 offence to others,13 harm to self,14 and harmless wrongs (including legal moralism).15 

Feinberg accepts that harm and offence to others are valid reasons for criminalization while harm 

to self and harmless wrongs are not. Ultimately, other versions of the harm principle fall outside 

the scope of this thesis because these theories approve of either harmless wrongdoings, harm to 

self, or both. While these other interpretations can also offer good reasons for criminalization, the 

 
6 See P Devlin, The Enforcement of Morals (Oxford University Press 1965); R George, Making Men Moral: Civil 

Liberties and Public Morality (Clarendon Press 1995); M Moore, Placing Blame: A Theory of Criminal Law (Oxford 

University Press 1997); R Duff, and others, The Boundaries of Criminal Law (Oxford University Press 2010); and 

more recently Duff R, The Realm of Criminal Law (Oxford University Press 2018).  
7 See H Hart, Law, Liberty and Morality (Oxford University Press, 1963); H Hart, The Morality of the Criminal Law 

(Magnes Press 1965); and Devlin (n 6). 
8 J Feinberg, The Moral Limits of Criminal Law: Harmless Wrongdoing, volume 4 (Oxford University Press 1984), 

324. 
9 See R Duff, ‘Towards a Modest Legal Moralism’ (2014) 8 Criminal Law and Philosophy 217; P Robinson, ‘A 

Theory of Justification: Societal Harm as a Prerequisite for Criminal Liability’ (1975) 23 UCLA Law Review 266; 

Raz (n 4); Hart (n 5); and Moore (n 6).  
10 Stewart H, ‘The Limits of the Harm Principle’ (2010) 4 Criminal Law and Philosophy 17, 17.  
11 Feinberg (n 3). 
12 J Feinberg, The Moral Limits of Criminal Law: Harm to Others, volume 1 (Oxford University Press 1988). 
13 J Feinberg, The Moral Limits of Criminal Law: Offense to Others, volume 2 (Oxford University Press 1984). 
14 J Feinberg, The Moral Limits of Criminal Law: Harm to Self, volume 3 (Oxford University Press 1984). 
15 Feinberg, Harmless Wrongdoing (n 8), 324. 



 55 

acceptance of harmless wrongdoings and harm to self arguably does not seem to aid in identifying 

harms and wrongs against the dead. For example, this thesis accepts that there are harms and 

wrongs in an offence against the dead, and it does not seem possible for the dead to harm 

themselves or if they can even be harmed at all. Therefore, the structure of this chapter will begin 

with an overview of Feinberg’s harm principle and applying it to offences against the dead. This 

will highlight the potential harms and wrongs of the offences mentioned in Chapter 2. 

Subsequently, this chapter will also review Feinberg’s other basis for restricting liberty under 

criminal law, the offence principle. The last section will address the application of both the harm 

and the offence principle to offences against the dead. It will highlight the ‘proper’ justification 

for the harms and wrongs that these offences target and whether both the harm principle and 

offence principle provide a sufficient explanation or if one is more favourable than the other.  

3.2 The Harm Principle 

Harm in criminal law is the most popular justification for state encroachment on an 

individual’s liberty.16 This is based on John Stuart Mill’s original idea of the harm principle and 

has led to significant developments since its first conception.17 Before applying any theory or 

principles for criminalizing offences against the dead, the commonly used terms need to be 

reviewed to understand the scope of this particular theory. Harms, wrongs, and offence are often 

intertwined and used interchangeably when discussing criminal law. The fact of the matter is that 

each term differs slightly, but it is necessary to note the distinctions for this thesis by establishing 

working definitions. The purpose of this section is not to debate the legitimacy of the harm 

principle or any of these concepts, but rather to uncover the underlying rationale for offences 

against the dead under the harm and offence principles.  

Merriam Webster’s dictionary defines harm as ‘to damage or injure physically or 

mentally’.18 This definition of harm is sufficient for everyday use but not for the purposes of this 

thesis because this definition is not inclusive of every category of harm. As a result, it is necessary 

to define harm and, subsequently, the harms that will be the focus within this section. Without a 

working definition, it is not possible to theorize who or what has been harmed if it is unknown 

 
16 J Kleinig, ‘Crime and the Concept of Harm’ (1978) 15 American Philosophical Quarterly 27, 27. 
17 Mill (n 2). 
18 Merriam-Webster, ‘harm’ (Merriam-Webster.com dictionary, n.d.) <https://www.merriam-webster.com/dictionary 

/harm> accessed 8 March 2021. 
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what harm actually entails. Harm is both a moral and a legal concept that has been classically 

known as an ‘essential substantive element of every crime’.19 Kleinig states that traditionally in 

law, ‘harm has come to be understood as the violation of a legally protected interest’.20 In 

Feinberg’s words, harm in criminal law is the setback or thwarting of a person’s interests.21 

Although these definitions are similar, the latter is what this thesis will refer to because it is one of 

the most widely accepted definitions in criminal law, especially when discussing the harm 

principle.22 Following this definition, there is also a need to discuss what interests an individual 

can have which are capable of being harmed.   

When discussing the interests related to the harm principle, two categories require 

attention: welfare interests and ulterior interests. The former denotes a common interest an 

individual has in their general ‘physical health and vigour, the integrity and normal functioning of 

one’s body,…the capacity to engage normally in social intercourse and to enjoy and maintain 

friendships’.23 An ulterior interest differs as it relates to an individual’s ultimate goals and 

aspirations or the wants, desires, and objectives that a person has in their lifetime.24 Some examples 

include: successfully raising a family, solving problems, producing art, advancing a social cause, 

and achieving spiritual grace.25 These tend to be more sociological elements in comparison to 

welfare interests which are grounded in a person’s overall material wellbeing. Nevertheless, both 

ulterior and welfare interests are recognized by Feinberg as interests that can be interfered with, 

resulting in harm(s). In reference to criminal law, a welfare interest is the most prominent example 

of harm that sets back, thwarts, or defeats an interest.26 Simply put, the interest needs to be 

impacted or, as referred to here, ‘setback’. To illustrate, crimes of assault or causing bodily harm 

can affect a person’s interest in their physical health or wellbeing. Meanwhile, theft or property 

offences are examples of an individual’s ulterior interests affected because the right to use one’s 

 
19 A Eser, ‘The Principle of Harm in the Concept of Crime: A Comparative Analysis of the Criminally Protected Legal 

Interests’ (1965) 4 Duquesne Law Review 345, 346. 
20 Kleinig (n 16), 27. 
21 Feinberg (n 12), xxvii.   
22 See Eser (n 19); Kleinig (n 16); Stewart (n 10); G Fletcher, Basic Concepts of Criminal Law (Oxford University 

Press 1998); A Ashworth and J Horder, Principles of Criminal Law (Oxford University Press 2013).  
23 Feinberg (n 12), 37. 
24 ibid. 
25 ibid. 
26 ibid, 33. 
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property in whichever way they please are interfered with.27 Feinberg employs the harm principle 

widely, but it is important to understand that not every harm is protected by criminal law.  

Harm alone cannot be used as a justification for criminal law sanctions, and neither can a 

wrong since ‘wronging’ someone does not automatically create a need for criminal punishment. 

To suggest that harmless wrongdoings are to be punished is to suggest some support for legal 

moralism,28 which Feinberg does not accept.29 Arguing for the criminalization of harm also 

requires that it must be wrongful harm, which impacts one’s interest (either welfare or ulterior). 

Feinberg defines a wrong as being when a person’s ‘indefensible (unjustifiable or inexcusable) 

conduct violates the other’s rights’.30 However, he admits that there are very few wrongs that are 

not also, to some extent, harmful.31 It is this idea that is central to the harm principle where 

‘setbacks of interests that are wrong, and wrongs that are setbacks to interests, count as harms in 

the appropriate sense’.32 Therefore, the harm principle should aid in identifying the ‘wrongs’ and 

‘harms’ related to the offences against the dead. Reviewing these offences illustrates that three 

main groups have their interests setback, which results in harm. They include the families and 

friends of the deceased, the broader society or community, and the former person who is 

posthumously harmed.33  

3.2.1 Family and Friends of the Deceased  

 Perhaps the most obvious group impacted by an offence against the dead is the deceased’s 

family and friends. A broad definition of family and friends is employed because these 

relationships encompass a wide range of individuals.34 The focus here is primarily on the close 

relationship or personal relationship an individual may have had with the recently deceased. 

Friends are included in this section because some of these relationships with the dead can be 

 
27 See Ashworth (n 22), 399. 
28 Advocates of the harm principle usually do not favour legal moralism. See Stewart (n 10), 32. 
29 See Feinberg (n 15). 
30 Feinberg (n 12), 36. 
31 ibid. 
32 ibid. 
33 Whether the deceased individual is a person, object, or something else has been primarily a philosophical, 

theological, and legal debate. See E Stroud, ‘Law and the Dead Body: Is a Corpse a Person or a Thing?’ (2018) 14 

Annual Review of Law and Social Science 115; C Sanders, ‘Mor (t) al Remains: Pastoral Theology and Corpse Care’ 

(2019) 29 Journal of Pastoral Theology 116; and H Conway, The Law and the Dead (Routledge 2016). 
34 See J Hardwig, ‘What about the Family’ (1990) 20 Hastings Center Report 5; and D Morgan, and D Morgan, Family 

Connections: An Introduction to Family Studies (Cambridge: Polity Press 1996).  
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similar, if not sometimes stronger, than that of families or relatives of the deceased.35 The question 

that then must be asked is what interest has been setback and what wrong has taken place. The 

issue of harm is multifaceted as the setback interests related to the deceased can come in many 

different forms. For example, there are existing general expectations surrounding how the body 

will be treated after death,36 and in religious or cultural beliefs in the process of bodily disposal.37 

Before disposal, many corpses are washed, embalmed, wept over, danced around, and adorned 

with jewellery, among many other practices.38 This is a result of the death process mainly being a 

socially constructed event,39 a religious or cultural ritual,40 with the deceased’s family and (to a 

lesser extent) close friends at the centre of it, and the overarching sentiment that a body is to be 

respected as a symbol of a formerly living person.41 The disposal process is underlined by the 

common theme of grief and represents an interest that the friends or family have in the treatment 

of their loved ones when being disposed.42 The essential elements of respect and dignity are firmly 

planted in societal and cultural beliefs that underpin this treatment of the deceased. They ultimately 

require the corpse to be recognized as a special entity that must be treated in a certain way. To 

further demonstrate this idea, the dragging of a corpse from a trailer into a morgue for an autopsy 

has caused extreme distress for families or friends of the deceased43 because it ignores the basic 

 
35 Friends of the deceased can also experience intense grief, arguably like that of the family or relatives of the deceased. 

See F Sklar, and S Hartley, ‘Close Friends as Survivors: Bereavement Patterns in a Hidden Population’ (1990) 21 

OMEGA-Journal of Death and Dying 103; D Harwood, and others, ‘The Grief Experiences and Needs of Bereaved 

Relatives and Friends of Older People Dying through Suicide: A Descriptive and Case-Control Study’ (2002) 72 

Journal of Affective Disorders 185; and D Brent, and others, ‘Bereavement or Depression? The Impact of the Loss of 

a Friend to Suicide’ (1993) 32 Journal of the American Academy of Child & Adolescent Psychiatry 1189.  
36 F Tomasini, ‘Is Post-Mortem Harm Possible? Understanding Death, Harm, and Grief’ (2009) 23 Bioethics 441, 

448.  
37 See I Jones, ‘A Grave Offence: Corpse Desecration and the Criminal Law’ (2017) 37 Legal Studies 599, 607; K 

Garces-Foley, Death and Religion in a Changing World (Routledge 2014); and Conway (n 33).  
38 C White, M Martin, and D Fessler, ‘Not Just Dead Meat: An Evolutionary Account of Corpse Treatment in Mortuary 

Rituals’ (2015) 17 Journal of Cognition and Culture 146, 147.  
39 D Shewman, ‘The Brain and Somatic Integration: Insights into the Standard Biological Rationale for Equating Brain 

Death with Death’ (2001) 26 Journal of Medicine and Philosophy 457, 458. 
40 See K Roberson, T Smith, and W Davidson, ‘Understanding Death Rituals’ (2018) 33 International Journal of 

Childbirth Education 22; S Lobar, J Youngblut, and D Brooten, ‘Cross-Culture Beliefs, Ceremonies, and Rituals 

Surrounding Death of a Loved One’ (2006) 32 Pediatric Nursing 44; M Kagawa-Singer, ‘The Cultural Context of 

Death Rituals and Mourning Practices’ (1998) 25 Oncology Nursing 1752; and H William, Do Funerals Matter?: The 

Purposes and Practices of Death Rituals in Global Perspective (Routledge 2013). 
41 See Jones (n 37), 604. 
42 See B Mallon, Dying, Death, and Grief: Working with Adult Bereavement (Sage Publishing 2008); D Davies, Death, 

Ritual and Belief (Bloomsbury Publishing 2017); and B Romanoff, ‘Rituals and the Grieving Process’ (1998) 22 Death 

Studies 697.   
43 See C Rusnell, ‘Storage of Bodies in Rented Trailer leads to Probe of Medical Examiner’s Space Shortage’ CBC 

NEWS (10 September 2019) <https://www.cbc.ca/news/canada/edmonton/bodies-stored-rented-trailer-medical-

examiner-1.5278243> accessed 5 April 2021. 
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belief that exists across all cultures that the dead should be handled carefully and treated in a 

specific way. 

In addition to general respect as a core societal value given to the deceased during post-

mortem treatment, religious and cultural values are also significant. This is because the religious 

or cultural interests of the family can impact the disposal process and how the corpse is treated. 

For example, autopsy and disposal decisions are often influenced by the family’s religious 

concerns,44 as bodies are symbolically sacred, and many cultures prohibit this sort of interference 

with the dead and the consequent dispositive process.45 Some bodies are wrapped in shrouds, some 

must be buried, and some are required to be cremated.46 There are different views on how the dead 

should be treated, but the essential point is that the wrong ‘lies in the lack of respect for the body 

rather than in the thing done to it’.47 The disposal process can be impacted in several ways, but the 

effect that it can have on the family and friends of the deceased if interfered with is significant.  

Determining the harms and wrongs committed is directly linked to whether the deceased 

has been treated with dignity or respect. First, the wrong committed is against the family and 

friends’ expectations of how the deceased is to be treated. This impacts their welfare interests. 

More specifically, the interest is in one’s emotional stability or wellbeing. A wrong is not enough 

in itself to bring about criminalization; it must also be harmful.48 The harm then turns on the 

emotional distress that is caused to the living. This can materialize in many ways; one example 

can be seen in the interest that the living have in their ability to grieve. Grief is the response to 

loss,49 but it is important to recognize that grief is a normal human condition that involves an 

element of distress.50 The natural death of a family member or friend may cause grief, but there is 

no harm or wrong in that experience.51 It is the ability to grieve the deceased that is a welfare 

interest at stake. This is because any improper or unlawful treatment can cause a great deal of 

 
44 B Carpenter, G Adkins, M Barnes, C Naylor, and N Begum, ‘Communicating with the Coroner: How Religion, 

Culture and Family Concerns May Influence Autopsy Decisions Making’ (2011) 35 Death Studies 316; and I 

Freckelton, ‘Disputed Family Claims to Bury or Cremate the Dead’ (2009) 17 Journal of Law and Medicine 178. 
45 Jones (n 37), 604. See also White (n 38), 169-170.  
46 B Dimond, ‘Disposal and Preparation of the Body: Different Religious Practices’ (2004) 13 British Journal of 

Nursing 547.  
47 Jones (n 37), 605. 
48 Feinberg (n 12), 35. 
49 R Howarth, ‘Concepts and Controversies in Grief and Loss’ (2011) 33 Journal of Mental Health Counselling 4. 
50 Feinberg (n 12), 35. 
51 Jones (n 37), 607. 
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emotional distress and ‘significantly complicates the grieving process’.52 This suggests that an 

individual’s expectations of grief and how the dead are to be treated can be defeated, in turn, 

resulting in a harm to the living.53 In addition to grief, the feelings of the living are also impacted 

by the distress and upset in knowing that the body of their loved one was ‘abused’.54 It is important 

to reflect on the dead body being an object beyond a corpse because it was also a family member 

or friend. The relationships with the previously living cannot be overlooked because there is an 

interest in the fate of the body the family or friends once loved or cared for.55 If a body is interfered 

with improperly for some immoral or indecent purpose, there can be harm in knowing that a loved 

one was not treated appropriately56 and offences against the dead speak to the inherent wrong in 

not affording a dead body the proper respect or dignity. Harm to family and friends would occur 

in the way that they experience another layer of emotional distress, on top of the ‘normal’ grieving 

process, and linked to the wrongful post-mortem treatment of the deceased.  

 The living have a wide array of socially accepted norms related to post-mortem treatment. 

Often these are underpinned by cultural and religious beliefs, but regardless, there is an expectation 

that the dead should be treated with respect and dignity. It is the fact that the dead body is related 

to the living body (physically, emotionally, and morally) that makes it deserving of special 

treatment and respect.57 Emotional distress, grief, and bereavement that the living can experience 

are strongly intertwined with each other. For example, knowing that a family member was 

mistreated could result in a harm that, in turn, affects the surviving family member’s ability to 

grieve. Emotional distress is a valid concept in attributing harm under the harm principle because 

mental suffering is potentially incapacitating.58  Therefore, an offence against the dead can harm 

the family and friends when a corpse is not treated with respect or dignity. This interest that family 

and friends have in the proper treatment of a corpse is also shared with society,59 which also centres 

on the notions of respect and dignity for the dead. 

 
52 Jones (n 37), 607.  
53 Tomasini (n 36), 446. 
54 T Wilkinson, ‘Respect for the Dead and the Ethics of Anatomy’ (2014) 27 Clinical Anatomy 286, 287. 
55 M Brazier, ‘Retained Organs: Ethics and Humanity’ (2002) 22 Legal Studies 550, 566. 
56 ibid. 
57 As cited in Jones (n 37), 605.  
58 ibid, 608.  
59 Brazier (n 55), 566. 
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3.2.2 Society  

Crime is commonly referred to as a public wrong, and it is the public wrong or the wrong 

against a society that this section hones in on. Society, in this instance, refers to a group of 

individuals that ‘jointly recognize certain obligations to each other and engage in a measure of 

deliberate cooperation’.60 In short, every society will have shared beliefs in how its members 

should function and will operate according to a set of communal values. Therefore, some offences 

against the dead will harm not only the families or friends of the deceased but also the society or 

communities of which they were apart. This section seeks to review the harm principle’s 

application to offences against the dead and identify the harms and wrongs to society.  

One argument for recognizing the harm to society is that the harm ‘extends beyond the 

immediate victim to all of those who view themselves as potential victims of the crime’.61 It is 

important to recognize that the harm caused to a victim of the crime may also cause distress to the 

victim’s acquaintances but strangers are generally not distressed.62 As an example, mistreatment 

of a dead relative can cause significant stress to family members or friends, but it might not be 

distressing to strangers. However, this does not mean that no harm is caused; instead, it is 

experienced differently. The individuals who did not know the deceased may sympathize with the 

victims. However, the actual harm to the community or society results from the fear and revulsion 

being generated within it.63 The harm is a result of the distress and anxiety caused by the act itself 

that had been performed.64 For example, the English offence of outraging public decency 

criminalizes behaviour that the ‘public’ deems to be obscene. Society, in turn, would experience 

harm because of the widespread, shared belief that the dead should be treated and respected in a 

certain way.  

Another way to attribute harm to society is grounded in the central argument that harm is 

caused to that society’s values. While wrongs and harms may be committed against a single victim 

or impact certain individuals, there can also be harms and wrongs committed against the greater 

 
60 Kleinig (n 16), 35. Society and community will be used interchangeably for this thesis.  
61 Lamond (n 1), 614. 
62 ibid. 
63 ibid, 615. 
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community.65 It is the values that are central to the community’s identity that are attacked.66 

Marshall and Duff use hate crime as an example, in which a victim’s shared background could 

cause others to feel that the crime had also wronged them.67 A racially motivated attack can also 

lead to others feeling victimized through shared values and concerns.68 This same logic could 

extend to offences against the dead. Societies are impacted when an offence is committed against 

the deceased because individuals rightly perceive the attack as harmful as they have a shared value 

or concern surrounding the dead’s respectful and dignified treatment.69 Mistreatment of the dead 

is a reminder of mortality and images or stories of ‘non-respectful treatment of real cadavers 

remain shocking’ and can be distressing.70 These core values and beliefs in dignity and respect 

regarding the treatment of the deceased can harm society because the shared identity is 

significantly impacted by an offence committed against the dead. 

As per the harm principle, society requires an interest to be set back. The interest is the 

shared notion of respecting and treating the dead with dignity. This argument encounters a few 

challenges. First, both dignity and respect are complex terms that are difficult to define or 

identify.71 This can make it extremely difficult to identify the exact harm at play. Second, the harm 

related to dignity and respect is subjective to what that society values but ‘to say that some wrongs 

violate the values in terms in which the community identifies and understands itself seems to be 

too strong’72 of a proposition to justify criminalization. While it can be argued that not all values 

of the community should be protected by the criminal law, the notions of respect and dignity for 

the dead are heavily ingrained in cultures that it would significantly impact people’s views and 

beliefs and their ability to identify with others in a community. Lamond argues that an offence is 

‘rarely motivated by hostility to the living’ and something is not a crime because ‘we have been 

attacked, but because the victim has been attacked’.73 However, the harm principle does not require 
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that the values of a community be attacked but rather that the attack harms them in some way. To 

put this into context, an offence against the dead may occur without the accused intending to harm 

the community. Instead, the community experiences distress because the fundamental beliefs 

central to the community’s identity are violated. More specifically, the improper treatment of the 

dead evokes strong emotional and sometimes distressful responses from the community because 

of the revulsion felt by the living in knowing that the deceased was treated in a certain way.  

Some of the offences against the dead are also in place to protect society for public health 

reasons and administer justice. There has always been public interest in the disposal of the dead to 

avoid the potential health hazards and environmental concerns that can be caused if a body is not 

disposed of appropriately.74 In addition, in a legal challenge to cremation facilities in England 

where the rules stipulate that cremation must take place in a building, it was also recognized that 

an open-air cremation might offend those who pass by and witness the event.75 There is clear harm 

presented to society if proper health and safety protocols are not followed, but it could also be 

traumatic for members of the public to watch a cremation.  

Offences against the dead can also harm society when they are committed alongside 

another offence. For example, the concealment of a dead body can obstruct a coroner or medical 

examiner from carrying out their duties. Society has a particular interest in determining a cause of 

death as it can (1) provide invaluable evidence in criminal cases and (2) has many educational 

benefits linked to the carrying out of autopsies.76 The societal interests in the offences against the 

dead are significantly different because the relationship (or lack thereof) with the deceased is not 

akin to those of the family and friends; the sense of loss and the emotional impact are not the same. 

 
74 I Jones, and M Quigley, ‘Preventing a Lawful and Decent Burial: Resurrecting Dead Offences’ (2016) 36 Legal 
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75 See Ghai v Newcastle City Council [2009] EWHC 978, para. 13-14.  
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in Norway: Autopsy Rates and Toxicological Findings’ (2012) 223 Forensic Science International 353; H Kucuker, 
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For example, individuals can grieve the death of a celebrity or a public figure,77 but the ability to 

grieve a public figure is not the same as grieving a family member or friend. While it is possible 

for strangers to grieve the deceased, it is not the central harm at play. It is the notion of treating the 

dead with respect and dignity as ingrained into social norms that is impacted.  

The social consequences of not treating the dead with dignity or respect are the primary 

harm to society.78 Harmful offences to society are scrutinized because they are difficult to measure, 

but criminology theorists support the idea that social harms or harms to society exist.79 An offence 

against the dead targets the harm inflicted on the community at large, whose individual members 

may be anxious or fearful about how they could be treated after they die. This argument is not 

overly convincing as the primary harm, but a supplementary one because the harm against the 

family and friends would likely take precedence over the harms against a community. Some 

arguments suggest that there would have to be harm to the community connected to the 

wrongdoing or a wrong committed against the community and an individual to justify certain 

acts.80 Lamond instead suggests that, while harm may be inflicted on society, it does not 

necessarily require the wrong to be against the public. A wrong could be committed to an 

individual, and while that individual may experience harm, society could, in turn, also be harmed.81 

For example, suppose a corpse is dismembered. In that case, those with relationships with the 

deceased are harmed, and those who live in the community where that body has been dismembered 

will likely experience some form of distress, and be harmed. 

There is significant overlap between the wrongs and harms against the family, friends, and 

society. Both groups have a substantial interest in treating the dead with dignity and respect. The 

largest difference is that there is a public interest in the harms and wrongs related to the coroner or 

 
77 See C Hall, and R Reid, ‘Adolescent Bereavement Over the Deaths of Celebrities’ in D Balk, and C Corr (ed), 
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justice system in preventing the administration of justice.82 In this instance, the harm would be to 

society at large, given the interest or stake that the public has in determining the cause of death for 

both medical science and the criminal justice system. Any disruption in such cases would create 

‘potential for destructive disturbance of fundamental social structures.83 As noted previously, it is 

likely that in many instances, the harm to individuals would take precedence to the harms that 

overlap with society. Therefore, the most significant harm to society and the stronger justification 

are the offences related to the administration of justice. Lastly, it is necessary to discuss whether 

the harm principle can explain harm to the deceased.  

3.2.3 The Dead 

In Feinberg’s harm principle, there is a subheading in which he refers to the dead as a 

‘puzzling case’ where he discusses the questions surrounding death and posthumous harm.84 The 

question of whether a dead person can be harmed is a complex one, which has been heavily debated 

across various disciplines.85 This section will focus on whether the harm principle can explain 

whether the dead can be harmed. The subsequent chapter will seek to answer the same question 

and explore alternative options on whether the dead can be harmed. In particular, one position 

suggest that the dead can be rightsholders. The conventional standpoint that Feinberg adopts under 

the harm principle is that posthumous harm is possible.  

Defining harm is also central to this argument as it encompasses two major discussion 

points: the interests and the subject of the interests. Feinberg points out that if a once-living person 

can have outstanding claims or debts that can be collected, then this supports the idea that a 

person’s interests could survive their death.86 Furthermore, the harm principle explains a difference 

between the interests that die with a person and interests that survive their death: it is the interests 

that survive death that can be impacted and fall within the meaning of posthumous harm. A living 

person may have had many interests in their lifetime, such as ‘producing good novels or works of 
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art’87 and avoiding pain or suffering. A dead person cannot feel pain, nor can they produce a novel 

or a work of art, and these interests do not survive. Interests that can be affected posthumously are 

the ones that refer to the ‘moral estate’.88 A person’s moral estate is not well defined in literature 

but ultimately relates to the individual’s non-tangible wants or desires. At the forefront of the 

deceased’s moral estate is the aspiration to have a good reputation, which can be harmed or 

improved after death.89 As it relates to the harm principle, the Feinberg position is that these 

interests can be setback after a person has died. Where this position finds difficulty is in the 

question of who these interests belong to. This is the common issue known as the ‘problem of the 

subject’.90 

The problem of the subject refers to identifying exactly whose interests are at stake, 

something that we must address when considering arguments for posthumous harm. It is suggested 

that a dead person cannot be harmed as they are now a ‘mere’ physical entity that is not capable 

of possessing any interests.91 The wording of posthumous harm is extremely important here 

because it is not to be misinterpreted as actual physical or emotional harm to the dead. Posthumous 

harm is specific as it relates to harm that occurs after a person ceases to exist. The harm principle 

states that the harm is to ‘the interest of the living person who is no longer with us, not the interest 

of the decaying body left behind’.92 This viewpoint suggests that harming the dead is not possible 

and is instead harmful to a living person’s surviving interest that they may have had before death. 

Callahan also explains that the Feinberg account is not a ‘theory showing how the dead can be 

harmed but one which supports the view that only the living can be harmed’.93  Moving forward, 

the application of posthumous harm, as per the harm principle, will be applied to the offences 

against the dead.  

When considering posthumous harm and offences against the dead, the interests that 

survive an individual’s death need to be identified and reviewed. Some common legally protected 

interests include the interest of personality, interests of property, interests in reputation, interests 
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in domestic relations, and privacy interests.94 Protected interests are wide-ranging but not all attract 

the criminal law, nor is every interest protected by it. The interests of primary concern are the 

living individual’s ulterior interests. They differ from the welfare interests as they do not relate to 

an individual’s material wellbeing but to their overall aspirations, and include the ultimate goals 

that are foreseeable in one’s life.95 It must be asked, then, what goals or aspirations are foreseeable 

in one’s life that can survive a person’s physical existence. Perhaps one of the most obvious 

interests commonly recognized in everyday life is the interest in one’s posthumous fate. In 

common law legal systems, individuals have ‘significant control over the post-mortem destiny of 

their property, and the principle of testamentary freedom ensures that the wishes of the deceased 

are usually paramount’.96 The living have various interests when it comes to post-mortem 

planning, such as their control over their possessions, funeral planning and deciding a ‘final resting 

place’. Additionally, some situations arise where individuals can also make choices about 

posthumous reproduction and organ donation.97 Conway makes the argument that supports the 

interest in funeral directions: 

While death results in an inevitable loss of sovereignty, what we are talking about here is 

a logical and morally intuitive extension of an individual’s right to self-determination in 

life. Upholding funeral instructions validates a conscious choice that the deceased made 

while alive, in the same way as the law respects ante-mortem directions about the disposal 

of property or the fate of certain body parts after a person’s death.98 

Cantor also argues that most ‘people care about their prospective legacies, including their 

posthumous image and reputations’.99 The fact of the matter is that posthumous harm exists and 

can occur in many ways that ultimately affect how the living wish to be remembered after they 

cease to live. In short, this ‘memory picture’ of the deceased is important to the previously living 

person.100 And the interests in upholding wills, distributing property after death, posthumous organ 
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donation, posthumous reproduction, and funeral instructions101 all serve as examples of 

posthumous interests.  

There does not seem to be a good reason why the law should not be extended to other 

interests, such as protecting the way in which a previously living individual wishes to be 

remembered or protecting the reputation the dead person had while alive. Jones argues that there 

is insufficient evidence to support the idea of our dead bodies troubling us enough ‘during our 

lifetime to create such an interest’.102 Alternatively, there may be enough concern about an 

individual’s memory or reputation in life that could support a posthumous interest. It is also 

possible that a person is not overly concerned during their lifetime about their corpse being 

mistreated. The most striking example would likely be in cases of corpse mistreatment or 

interference with a corpse. Individuals want their decisions about their disposition to be followed, 

and do not want their memory to be tarnished, but they also do not want their remains interfered 

with. For example, any improper interference or mistreatment impacts upon their ulterior interest 

in being disposed of with respect and dignity, which can also impact on how they wish to be 

remembered. This is also aligned with the idea that there is fear and distress in not knowing how 

one’s body will be treated after death,103 and it would fall into a subset of posthumous interests.  

Posthumous harm can occur, but it is the interest that a person has in their post-mortem 

‘self’ that is setback and causes harm. While Cantor suggests that the corpse has rights and a 

continued interest in dignity,104 the harm principle suggests that it is instead the living person’s 

interest in their posthumous treatment that is harmed. This includes the individual desire to be 

treated with dignity and respect. However, it is essential to remember that families, friends, and 

communities also have an interest in how the dead are treated. This is because of the strong feelings 

invoked when the dead are interfered with, and it is necessary to reflect on why people react so 

strongly to offences committed against the dead. 

The central element then depends on why human beings care about the treatment of their 

dead body after death. The concepts of dignity and respect for the dead will be discussed in more 

detail in Chapter 4, but it is necessary to discuss their relationship to the dead within the harm 
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principle. It is assumed that human dignity is ‘linked to certain human capacities that dead humans 

are definitely lacking’.105 Glahn suggests that a concept of human dignity depends primarily on 

social interaction, and it is the social interaction that all human beings engage in that makes human 

dignity possible.106 Just because a human being is no longer living does not mean they are no 

longer human. For example, if an individual is brain dead, that does not mean that such an 

individual is no longer human. It is possible to assume that there is no significant reason to suggest 

that interactions among the living or between the living and the dead are different.107 Overall, this 

means treating a dead body with respect is to treat him/her as human and thereby respect the 

deceased’s human dignity.108 This basic and fundamental notion of human dignity is littered 

throughout all the offences against the dead because not treating a corpse with dignity or respect 

excludes the dead from the human community.109 Meaning that the humanity of the recently living 

is not recognized. Offences against the dead are important for various reasons and entail a variety 

of harms or wrongs, but the most significant and strongest harm would be to not afford an 

individual, whether living or dead, any human dignity. This is because not respecting the human 

dignity of the dead implies that they are not a human, a person, or a member of a community. It is 

to ignore their humanity altogether.    

It has been shown that offences against the dead are sufficiently justifiable under the harm 

principle. Society, family and friends of the deceased, and the ante-mortem person’s interest are 

all capable of being setback. This thesis now turns to Feinberg’s other accepted liberty limiting 

principle, the offence principle.110 

3.3 The Offence Principle  

First, it must be stressed that the offence principle exists alongside the harm principle. As 

discussed above, if there is a wrongful harm involved then the harm principle would be applicable. 

However, the offence principle is only applicable to wrongful offensive conduct where there is no 

harm involved. This is the main divergence from the harm principle in that it suggests the state 
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should be able to criminalize wrongful offensive behaviours that are not harmful. Feinberg 

formulated this principle as follows: 

It is always a good reason in support of a proposed criminal prohibition that it would 

probably be an effective way of preventing serious offence (as opposed to injury or harm) 

to persons other than the actor, and that it is probably a necessary means to that end.111 

Under this principle, an offence is understood in its normative sense and refers to mental states 

like disgust, shame, and anxiety.112  These disliked mental states are not enough by themselves to 

justify an offence. They also must be tied to a wrong because, without it, all sorts of actions could 

cause offence.113 In essence, the offence principle necessitates there to be wrongful conduct that 

causes offence to another party. Similar to the harm principle, offensive conduct by itself cannot 

be criminalized and neither can an isolated wrong. The conduct must be wrongful, and it also must 

be offensive. This principle is supplementary to the harm principle, and Feinberg supports both 

principles as valid reasons for criminalizing actions.  

Utilizing the offence principle is deemed helpful as no other principle is likely to be equally 

effective at criminalizing offensive behaviours.114 In other words, the harm principle is not 

sufficient for offensive behaviours because there is no harm in offensive conduct. Feinberg also 

differentiates between a ‘mere’ offence and a ‘profound’ offence.115 In this segment of the chapter, 

the focus is on the ‘profound offence’ as the deceased falls within this category because the offence 

principle, in its general application, has a wide variety of mediating principles that are to be 

considered before criminalizing offensive conduct. For example, the seriousness of the offence 

considers three elements: the magnitude of the intensity, duration, and extent of the offensive 

conduct.116 Furthermore, it also evaluates the reasonableness of the offensive conduct based on the 
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elements of personal importance, social value, free expression, alternative opportunities, malice 

and spite, and the nature of the locality.117 Offensive conduct related to the deceased does not, in 

Feinberg’s view, undertake an analysis of the seriousness principles because mistreating the dead 

is so symbolically important and universally serious.118 Such conduct produces strong feelings of 

disgust, anxiety, and shame on its own that the seriousness principles are already exceeded. The 

problem is that offensive acts in private are not usually offensive. Feinberg provides the example 

that a naked individual alone in their private home generally does not offend anyone, while a naked 

person in public is more likely to be offensive.119 In comparison, mistreating a corpse is still 

offensive, regardless of whether it occurs in a private home or not. It is the fact that the nature of 

this conduct is already seriously offensive, and it is offensive enough by simply taking place or 

occurring at all that justifies it as a profound offence.120 However, the reasonableness principles 

are still relevant in specific circumstances, which will be subsequently discussed.  

 When comparing the offence principle to the harm principle, it is necessary to recognize 

that they both require some wrongful action. The significant difference lies in the fact that ‘victims 

are wronged even though they are not harmed’ under the offence principle.121 Overall, this does 

not mean that offensive actions cannot be criminal, nor does it mean that all offensive acts are 

criminal. It only suggests that the offence principle can be endorsed as a ‘legislative legitimizing 

principle’.122 While the offence principle can be applied generally to offensive conduct, it is the 

concept of profound offences that apply to the dead. In reviewing the offences against the dead, 

the inclusion of a profound offence under the offence principle acts as another method to aid in 

explaining the harms (or lack thereof) and wrongs involved in offences against the dead. 

3.3.1 A Profound Offence? 

 Most often, causing someone a mild offence is not enough to attract attention from the 

criminal law. There has been a separate appreciation for offensive conduct that goes beyond merely 

causing someone offence. It is a subcategory that carries a different tone where an individual does 
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not need to perceive the offensive conduct but is revolted at the very idea.123 Offensive conduct 

that exists within the ambit of a profound offence is often impersonal and an affront to our higher 

sensibilities.124 Furthermore, these offences have also been more recently referred to as bare 

knowledge offences, where ‘no communicative wrong has taken place’ as the knowledge of the 

offensive conduct that occurs is enough to offend.125 For this thesis, mistreatment of a corpse or 

corpse desecration serves as a suitable example of profound offensive conduct. It should be noted 

that lawful interactions with the deceased are not included within the offence principle because 

they are deemed to provide some social utility, such as forensic autopsies or organ donation, 

although they may offend some members of the public on specific grounds. 

Jones argues that ‘if the wrong of corpse desecration lies in its offensive nature … then we 

are forced to ask whether offence really can offer an account of why these acts are criminal’.126 A 

dead human body symbolizes a human person, its human traits, history, and how the dead represent 

a particular person.127 If a criminal offence is based on offending others, then it is hard to imagine 

something more offensive than interfering with a dead body. Therefore, a profound offence can 

include all sorts of conduct that mistreats a dead body. The most common examples include 

instances of corpse desecration, interference, cannibalism, and necrophilia.128  

 In constructing an argument for the offence principle that aids in understanding 

criminalizing this conduct related to the dead, it is not necessary to identify specific interest groups 

within this section. If the broader community is offended by such behaviour, then it would follow 

that those who have a close relationship with the deceased would be seriously offended. Meaning 

that the family and friends of the deceased that have close relationships to the dead would likely 

also be harmed.129 For offences against the dead to be criminalized based on offensive or distasteful 

conduct, it ultimately revolves around the social acceptance of the corpse as an entity deserving 

special treatment. Moreover, the offence principle is dissimilar from the harm principle in that 

there is no harm or setback to the interests involved. It is strictly about the offensive conduct that 
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has taken place. As a result, the offensiveness in an offence against the dead is caused to 

individuals or members of society rather than specific groups such as family or friends of the 

deceased. It plays a ‘minor derivative role’ in offences against the dead because many of the 

offences would likely cause harm which, in turn, is then explained under the harm principle.130 

 There are ‘very few people who subject human bodies to harsh treatment’ as the dead 

embody a symbol of the person who once was.131 There are conceivably a few instances in which 

harsh or abnormal treatment of the dead would be deemed acceptable. Offensive conduct could 

also be assessed on if the offence against the dead was ‘reasonable’. Under the offence principle, 

the reasonableness of offensive conduct is assessed on a combination of personal importance, 

social value, alternative opportunities, the nature of the locality, or the malice and spite of the 

conduct.132 There are very few scenarios where one could balance the seriousness of any 

mistreatment of the dead with the reasonableness of those actions. A noteworthy example that 

considers the reasonableness of offensive conduct took place in 1972 on the Uruguayan Air Force 

Flight 571.133 The flight was carrying 45 passengers and had crashed in the Andes Mountains. To 

survive, those who were still living agreed that if they were to die that the survivors could consume 

their remains to live. Although rare, one could arguably debate the reasonableness in such a case 

of resorting to cannibalism to survive.134 Another counter-argument can be illustrated by the 

display of plasticated corpses in the ‘Bodyworlds’ exhibition. Some consider the exhibition to be 

offensive, but this entails a vastly different debate because of the notions of informed consent, 

body donation, and education.135 It is outside the scope of the offence principle, and this thesis 

because the offence principle requires there to be a wrong involved. In short, it is arguable that if 

an individual has given consent, then there is no wrong.  
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The last barrier in accepting a profound offence to justify offences against the dead is the 

notion that a profound offence is a bare knowledge offence. As referred to earlier, it is offensive 

because of the knowledge that the conduct has taken place; it does not require there to be a witness 

present for the behaviour. It can be difficult to punish offensive conduct that occurs in private if it 

is not harmful.136 Furthermore, offensive conduct that is segregated from the public view is 

suggested not to wrong another person.137 If there is no harm to another person, it is difficult to 

justify that an offensive act committed in private should be criminalized. In addition, some 

researchers also suggest that many different offensive actions are distressing or cause strong 

abhorrent feelings, which is an extremely broad and inclusive basis for criminalization.138 Again, 

the purpose was not to debate the legitimacy of the offence principle here but rather to theorize a 

possible justification for offences against the dead under the offence principle. It is this author’s 

opinion that if it is acceptable to employ the offence principle for criminal offences, then it would 

follow that offences against the dead would fit into this category. However, the harm principle 

seems to be a better explanation for the wrongs and harms involved. 

3.4 The ‘Proper’ Justification for Offences Against the Dead 

 Feinberg contends that harm and offence to others are two appropriate reasons for criminal 

prohibition of certain behaviours.139 The question remains as to what principle should be endorsed 

for identifying the wrongs and harms in offences against the dead: the harm principle, the offence 

principle, or both? While each theory can provide plausible explanations for the wrongs and harms 

targeted by offences against the dead, it seems that the harm principle is better equipped to deal 

with offences against the dead. Petersen also argues that offensive conduct is a ‘subset of harm’ 

which should be ‘subsumed by the harm principle’.140 Following the more prominent theme of the 

thesis, there are more challenges in applying the offence principle for offences against the dead 

than there is for the harm principle. The goal of this thesis is to put forward possible explanations 
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for both the harms and wrongs targeted by offences against the dead, and therefore the offence 

principle, by itself, does not aid in that explanation.  

 The harm principle, in comparison, is much stronger in the way that it can articulate the 

underlying harms and wrongs. It can be difficult to explain these elements of the offences because 

there is ambiguity surrounding the legal status of a dead body.141 Research into the application of 

the harm principle and potential victims who can be harmed and wronged by offences against the 

dead allows for a more in-depth understanding of why these offences are criminalized. In addition, 

if offensive conduct falls under the umbrella of the harm principle, it only supports the conclusion 

that this principle is sufficient for dealing with offences against the dead. For example, family and 

friends are not only severely offended by any mistreatment of the deceased person that they have 

a relationship with, but the severity can also cause psychological harm which is something that the 

harm principle can respond to.142 One challenging question was whether the harm principle could 

be extended to the community at large and criminalize actions based on the harm caused to society. 

This thesis contends that there is also sufficient harm to communities when offences against the 

dead occur. Although the offence principle and offending others is a convenient way to justify the 

criminalization of these offences, it does not explain who has been harmed. As these offences can 

harm the family and friends of the deceased, this argument could also extend to harming society 

at large. This is because a body is not only a friend or family member but a symbol of a person 

deserving respect and dignity. Societies and communities also have interests that can be setback. 

Posthumous interests are so strong culturally that many people plan their death, estate, funeral, and 

disposal methods through various arrangements and wills.  

 Potentially the greatest dilemma regarding the criminalization of conduct related to the 

dead is whether a dead body can be harmed. Feinberg’s harm principle suggests that posthumous 

harm is a setback to the interests of the once-living person. This provides further encouragement 

for the existence of offences against the dead, but it does not fully answer the question of whether 

a dead body can even be harmed. It circumvents the issues by only showing that the living can be 

harmed, not the dead.143 Feinberg instead does not consider the problem of whether the dead can 

be harmed in their own right; rather, he states that attributing interests to a decaying body is ‘utterly 
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absurd’.144 While it is suggested under the harm principle that the dead cannot be harmed, the next 

chapter will seek to re-examine this question.  

3.5 Conclusion 

 Chapter 2 outlined the offences in both English and Canadian law. The purpose of this 

chapter was to uncover possible explanations for supporting offences against the dead within the 

ambit of the criminal law by utilizing Feinberg’s harm and offence principles. Although both the 

harm and offence principle give plausible explanations for the offences against the dead, the harm 

principle is more well-equipped to identify the harms and wrongs targeted by these offences. It 

demonstrates that there are multiple wrongs and harms at play. Furthermore, in determining who 

has been harmed, it has been shown that the families and friends of the deceased, society at large, 

and the living’s interest that they have in their dead body all serve as groups with interests that can 

be setback as per the harm principle. It is suggested that not one group, by itself, serves as a single 

justification for these offences. These interest groups are intertwined and connected; therefore, 

some harms may extend beyond one of the interest groups or harm a group by itself. Ultimately, 

offences against the dead are capable of many wrongs and harms. The combination of these wrongs 

and harms reviewed explains why offences against the dead are protected by criminal law. Chapter 

4 aims to understand if the dead can be harmed outside the harm principle through a rights-based 

approach.
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4.0 Rights, Dignity, and Respect for the Dead 

 The offences against the dead in Canadian and English criminal law, as seen in Chapter 2, 

have raised several legal issues concerning their scope and application. Chapter 3 concentrated on 

the harms and wrongs involved in these offences. This included a discussion surrounding whether 

it is possible to harm the dead and the notion of posthumous harm. The current chapter will seek 

to answer whether the deceased can be harmed through a different lens than the harm and offence 

principles. An analysis of the deceased as a potential rightsholder may provide insight into the 

harms and wrongs targeted by these offences. In order to do so, it must be asked whether the dead 

can be rightsholders,1 and whether any rights that exist can be human rights?2 This chapter, along 

with the previous chapters and the overarching thesis, has continually referenced the notions of 

treating the dead with dignity and respect. These two terms are the primary focus because respect 

and dignity underpin the offences against the dead and make up a part of the explanation of the 

harms and wrongs in such offences. Therefore, it will be essential to discuss the meaning and 

significance of these terms and their specific relevance to the dead in law. The final part of this 

chapter will consider a rights-based approach for the dead alongside the applications of respect 

and dignity to supplement the discussion of whether, and in what ways, a corpse can be harmed.  

4.1 The Dead as Rightsholders 

 The legal status of a corpse makes it difficult to assess whether the dead have rights because 

they are neither a person nor an object. Smolensky observes that many of the current ‘legal rules 

suggest that the dead do not have rights’,3 for example, the dead cannot vote, marry, or divorce.4 

It is evident that even if the dead were to possess rights, they would not be afforded all the same 

rights as the living, and also it raises the question as to who would enforce these rights on behalf 

of the dead. While this may be true, there are also legal rules that seem to operate as if the deceased 
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do have rights, such as the rules regarding testamentary freedom and the disposition of one’s 

property, and organ donation,5 which are heavily influenced by the idea that the dead’s wishes are 

to be respected.6 The fact of the matter is that many ‘legal institutions have spent considerable time 

trying to protect the rights of the dead’.7 It is necessary to clarify what rights the deceased could 

possess and why they should be afforded these rights. Typically, a right is based on the interests 

of a rightsholder.8 Interests that the dead are considered to have are often explained or justified 

under the notion of post-mortem interest.9 The underlying rationale is that a living person has an 

interest in their post-mortem body and memory. Callahan tends to agree with the post-mortem 

interest argument that harming the dead ‘involve[s] other values like the rights and interests of 

persons and other sentient beings’.10 While a person may have post-mortem interests, it ‘do[oes] 

not vitiate the basic point that some cadaveric rights… do exist’.11 This suggests that the dead can 

also be rightsholders. Researchers are divided as to whether the dead have rights or if this notion 

is an incorrect moral intuition.12 To review whether the dead have rights, it will be necessary to 

outline and define what a ‘right’ is and what ‘rights’ a corpse could possess. 

 As with any ‘right’, the question of legal rights for the deceased is primarily one of a 

philosophical debate. Many philosophers and legal theorists suggest that a corpse cannot hold or 

possess any rights because they are no longer a living being.13 The notion that only sentient and 

capable beings are able to have rights is held under the ‘Will Theory’ of rights.14 This theory 

indicates that rightsholders are only those with the capacity to ‘exercise powers to alter the duties 
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Relatives’ (2012) British Medical Journal 345. See generally, P Boddington, ‘Organ Donation After Death – Should 

I Decide, or Should my Family’ (1998) 15 Journal of Applied Philosophy 69; T Wilkinson, ‘Individual and Family 

Consent to Organ and Tissue Donation: Is the Current Position Coherent?’ (2005) 31 Journal of Medical Ethics 587; 

and C Harvey, and L Vincent, The Law of Dependants’ Relief in Canada (Carswell 2006). 
6 See generally, T Wilkinson, ‘Respect for the Dead and the Ethics of Anatomy’ (2014) 27 Clinical Anatomy 286. 
7 Smolensky (n 1), 763. 
8 J Raz, ‘On the Nature of Rights’ (1984) 93 Mind 194, 208. 
9 Post-mortem interests are reviewed in Chapter 3. 
10 J Callahan, ‘On Harming the Dead’ (1987) 97 Ethics 341, 351. 
11 N Cantor, The Life and Times of the Human Cadaver (Georgetown University Press 2010), 67. 
12 As suggested by Callahan (n 10). 
13 See Callahan (n 10), 351; and Cantor (n 11). More generally see, M Kramer, and H Steiner, ‘Theories of Rights: Is 

There a Third Way?’ (2007) 27 Oxford Journal of Legal Studies 281; J Waldron, Theories of Rights (Oxford University 

Press 1985); and A Harel, ‘Theories of Rights’ (2005) Philosophy of Law and Legal Theory 191. 
14 Smolensky (n 1), 768.  For an overview of theories for rights, see M Kramer, N Simmonds, and H Steiner, A Debate 

Over Rights (Oxford University Press 1998). 
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of others’.15 Rightsholders under this theory have a reasonable amount of control, and they can 

waive their rights if they choose to do so. The dead cannot possess rights as per the Will Theory 

because ‘there is no individual who can speak out contemporaneously about the decedent’s desires’ 

and ‘the ability to make choices and change preferences dies with the decedent’.16 The dead do not 

have the ability to waive their rights. Although these arguments have some validity, another line 

of reasoning suggests that the dead can be afforded rights.  

The strongest case for this is grounded in the ‘Interest Theory’ for rights, which states that 

‘rights are those incidents whose purpose is to promote the well-being of the rightholder’.17 In 

other words, the key proponent of the Interest Theory focuses on the right that protects an interest 

as opposed to the Will Theory notion that a right is someone’s capacity to exercise an interest. 

This is significant to the discussion at hand because a ‘person who is unable to make choices, such 

as a comatose person, can be a legal right holder’ as these entities can still have interests even if 

they cannot express them.18 The argument for the dead is synonymous because they would fall 

into the category as an entity that is unable or no longer able to express their interests. Feinberg 

supports the Interest Theory approach and suggests that animals, the unborn, and the dead should 

be legal rightsholders19 and stating that, if an entity has ‘morally relevant interests, they are 

potential rightsholders’.20 An argument whereby the dead possess rights can only be accepted if 

one employs the Interest Theory for rights based on this reasoning. However, after it has been 

assumed that the dead can be rightsholders, two critical questions need to be answered, namely 

what rights can the dead possess and who can enforce these rights. 

Enforcing the rights of the dead is necessary to the discussion because the deceased are not 

physically or legally capable of enforcing their own rights. Provided the Interest Theory of rights 

allows entities to have rights even though they cannot express them, there must be a ‘system for 

enforcing these rights’.21 Smolensky suggests two methods to ensure the rights of the dead are 

 
15 L Wenar, ‘The Nature of Rights’ (2005) 33 Philosophy and Public Affairs 223, 239. 
16 Smolensky (n 1), 765.  
17 Wenar (n 15), 240-241.  
18 Smolensky (n 1), 769. 
19 See J Feinberg, ‘The Rights of Animals and Unborn Generations’ in Rights, Justice, and the Bounds of Liberty: 

Essays in Social Philosophy (Princeton University Press 1980), 159-184; and J Feinberg, ‘Harm and Self-Interest’ in 

Rights, Justice, and the Bounds of Liberty: Essays in Social Philosophy (Princeton University Press 1980), 45-68. 
20 C Wellman, ‘Feinberg’s Two Concepts of Rights’ (2005) 11 Legal Rights 213, 219. 
21 Smolensky (n 1), 799.  
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supported: a principal agent for the deceased or executors as surrogate decision-makers.22 Those 

who are managing the estate are usually well-suited to make decisions on behalf of the dead 

because they are chosen by the decedent and/or are family members.23 Although it should be noted 

that this may not always be the case. In addition, families or those chosen by the dead may not 

always have their best interests in mind, are under significant emotional stress, and often do not 

discuss estate planning or end-of-life decisions.24 For example, if there is an agreement to 

implement choices contrary to the dead person’s wishes, it would be difficult to prevent this unless 

someone else could contest the decision.25 The second perspective follows a similar line of 

reasoning. A principal-agent relationship also seems beneficial because the deceased would 

appoint a person to act on their behalf. While the deceased may have set out certain instructions 

issues can arise because the principal (the dead) is no longer alive to instruct or clarify these 

instructions if needed, leaving it open to ‘interpretation, misuse, and [the] whim of the agent’.26 

Accepting that there are potential difficulties that may arise when enforcing the rights of the 

deceased, Smolensky suggests that these are not unique to only decedent’s rights and ‘should not, 

in and of themselves, serve to limit’ the rights of the dead.27 The key takeaway is that although 

there are challenges to enforcing rights for the dead, executors or principal-agent relationships 

could be a way to do so. It must now be discussed what rights of the dead exist. Just because 

something may be capable of holding rights that can be enforced does not necessarily lead to the 

conclusion that it should have protected rights or rights worthy of protection.  

 Traditionally, the main supporting argument revolves around the idea that the living have 

interests that survive their death.28 The majority of research in this area concentrates on 

posthumous rights and the specific role of autonomy, dignity, and the belief in treating the once-

living person with respect.29 While dignity and respect are critical components to comprehending 

the moral sentiments behind why the dead are held in high regard, the focus here is on the rights 

of the dead, if any. Cantor accepts that the bearer of rights does not necessarily have to be a living 

 
22 Smolensky (n 1), 800. 
23 ibid, 800. 
24 As suggested in ibid. 
25 Conway (n 5), 153. 
26 Smolensky (n 1), 800. 
27 ibid. 
28 ibid, 774. 
29 ibid, 803. 
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person,30 suggesting that the law gives protection or rights to special entities, such as a fetus being 

protected against fatal harm or an endangered animal species against further destruction or 

extinction.31 Cantor also argues that human corpses or human remains ‘have enough moral stature 

to be accorded legal rights’.32 It is the corpse’s status as a formerly living person that informs the 

moral stature and the ability of the deceased to be a rightsholder. If a society can afford rights to 

animals or unborn fetuses based on moral stature,33 then it is difficult to argue that a deceased 

person would not be included because of how the living regards the dead. It is the vital elements 

of dignity and respect that underlines the moral stature which supports the rights-based argument 

for the dead. Therefore, it will be essential to clarify what rights that a corpse could have. 

Cantor suggests that there should be three rights afforded to a corpse: decent, or in this 

case, lawful sepulchre, quiet repose, and freedom from desecration.34 In other words, there is a 

right to lawful disposal, to not be disturbed once disposed of, and to be free from any corpse 

desecration. The parallels to Chapter 2’s review of criminal law are clear. Although there may not 

be specific criminal laws targeting non-compliance with these basic entitlements, there are 

criminal laws in place that protect the dead from improper disposal, corpse desecration, and 

disturbing a grave or resting place.35 Both English and Canadian law criminalize a variety of acts 

that are closely related to these three concepts. However, it should be noted that the rights of the 

dead, like the rights of the living, are not unlimited. For example, section 1 of the Canadian Charter 

of Rights and Freedoms subjects the rights and freedoms that it guarantees to reasonable limits.36 

A right for the dead may not be considered a Charter right, but if the most fundamental rights can 

be limited, then it follows that those rights for the dead could also be limited. To demonstrate, 

there are already ‘strict legal controls’37 for exhumation, but there are instances where it is 

 
30 See Cantor (n 11), 69. 
31 ibid, 69-70. 
32 ibid, 70. 
33 Whether animals and unborn fetuses have rights is also highly debated in the literature. See Feinberg (n 19); C 

Cohen, ‘Do Animals have Rights?’ (1997) 7 Ethics and Behaviour 91; T Machan, ‘Do Animals have Rights?’ (1991) 

5 Public Affairs Quarterly 163; J Lenow, ‘The Fetus as a Patient: Emerging Rights as a Person?’ (1983) 9 American 

Journal of Law and Medicine 1; and M Shaw, ‘Conditional Prospective Rights of the Fetus’ (1984) 5 Journal of Legal 

Medicine 63.  
34 Cantor (n 11), 70. 
35 There currently is no corpse desecration law in England and Wales, but many offences against the dead can be 

captured by the general offence of outraging public decency. See R v Gibson [1990] 2 QB 619.  
36 Canadian Charter of Rights and Freedoms (CRF), Part 1 of the Constitution Act, 1982, being Schedule B to the 

Canada Act 1982 (UK), 1982, c 11, section 91(24). 
37 Conway (n 5), 181. 
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permitted. Some possible examples could include but are not limited to forensic pathology, 

medical science, criminal evidence, archaeological investigation, and sanitary reasons.38 The 

deceased’s right to quiet repose in these cases would likely be interrupted. 

 Affording the deceased legal rights is an attractive proposition because there are firmly 

held beliefs in treating the dead with dignity and the various laws governing the treatment of the 

deceased seem to acknowledge dignity as a ‘right’. As demonstrated in Chapter 3, there are good 

reasons under the harm principle to justify offences against the dead. However, it seems 

unnecessary to change how the dead are regarded in the law by explicitly stating that the dead have 

rights without any changes to the law itself, similar to Callahan’s argument that suggests: 

The vast majority of us are greatly comforted now to know that after our deaths the law 

can be used to contribute to the good of the persons and causes we care about. If 

maintaining the [legal] fictions of harm and wrong to the dead in our legal institutions is 

the most effective way of securing this comfort… then keeping them is exceedingly well 

justified.39  

Recognizing that the dead should possess rights falls within a parallel line of reasoning that 

Callahan indicates above. Current legal rules and, specifically, criminal laws are in place that grant 

protections to a corpse. The particular problem at hand is whether acknowledging the dead as 

rightsholders provides any significant benefit. Arguably, the dead are already treated as if they 

have rights. The most substantial advantage would be an explicit recognition of the dead requiring 

special treatment as a right. Dead human bodies are difficult to comprehend as rightsholders 

because they are neither a person nor an object.40 It has been theorized that the dead have a right 

to sepulchre, quiet repose, and free from unlawful interference, but it needs to be noted that they 

are all underpinned by the concept of dignity.41 If rights are afforded to the dead, it would be these 

three rights that would be the most appropriate and deserving of protection. While the right-based 

argument for the dead is valid and somewhat already recognized, it will now be reviewed whether 

the dead have human rights. 

 
38 Conway (n 5), 181-183.  
39 Callahan (n 10), 352. 
40 J Glahn, ‘Dignity of the Dead?’ in D Cooley, and L Steffen (ed), Re-Imaging Death and Dying (Inter-Disciplinary 

Press 2009), 37. 
41 Those who argue that the dead cannot have rights employ ‘Will Theory’. See Kramer (n 14); and Waldron (n 13). 



 83 

4.1.2 Do the Dead have Human Rights? 

 A refreshing discussion related to the treatment of the dead has originated from a different 

perspective than the criminal law lens taken in this thesis. There has been recent research 

surrounding whether the dead have human rights.42 Human rights, in short, are a set of norms that 

govern the treatment of individuals and groups on principles ‘regarding what society considers 

fundamental to a decent life’.43 These rights are distinctive because they are, as the name suggests, 

intrinsic to every human being. Research surrounding the human rights perspective for the 

deceased explores the problem empirically rather than philosophically.44 A philosophical approach 

contains a largely different debate and will not be covered within this thesis. Moon adopts the 

perspective that human rights should be interpreted as ‘social facts: as values and norms that shape 

(permit and constrain) human action and that can, at some level, be observed and documented’.45 

In reviewing and exploring human rights for the dead, the following discussion will highlight what 

human rights, if any, can be afforded to them.  

 Moon suggests that people already act as if the dead are rightsholders ‘insofar as the living 

behave as if they have obligations towards the dead, treat them as if they have rights, and confer 

rights upon them in practice’.46 It is suggested that if the dead are to have rights, it would be a 

residual right to be treated with dignity.47 Evidence is grounded in modern humanitarianism, legal 

guidelines regarding the dead, and regulations governing forensic exhumation and identification 

of human remains.48 Humanitarian efforts have historically illustrated the need to deal with dead 

bodies that ensue from mass atrocities or killings. As a result, the Red Cross (International 

Committee of the Red Cross, ICRC) was created and led to a set of rules and laws commonly 

referred to as International Humanitarian Law (IHL), both of which respond to victims of harm or 

 
42 See Moon (n 2); and A Rosenblatt, Digging for the Disappeared: Forensic Science After Atrocity (Stanford 

University Press 2015). 
43 S Marks, ‘Human Rights: A Brief Introduction’ (2014) Havard School of Public Health (Working paper) 

<https://dash.harvard.edu/bitstream/handle/1/23586712/Human%20Rights-A%20Brief%20Introduction%2C%2021 

14%20ed.pdf?sequence=1&isAllowed=y> accessed 2 June 2021, 1; See generally, M Freeman, Human Rights (John 

Wiley and Sons 2017). 
44 Moon (n 2), 43. 
45 ibid. 
46 ibid. 
47 ibid, 54. 
48 ibid, 43-44. Also see Rosenblatt (n 42); and E Nuzzolese, L Francesco, and P Ricci, ‘Human Identification and 

Human Rights through Humanitarian Forensic Odontology’ (2020) 5 International Journal of Forensic Odontology 

38. 
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other situations of violence.49 These humanitarian efforts have two suggested goals related to the 

dead: 

First, forensic humanitarians work to identify human remains and determine the cause of 

their death, sometimes to serve as evidence in legal cases of violence and crime. Secondly, 

to fulfil humanitarian potential by ‘protecting the dignity of the dead’ and ‘addressing the 

needs of the bereaved’.50 

By managing dead bodies that result from atrocities or war, the ICRC models respect and dignity 

for the dead by locating, identifying, and returning them to their families.51 Historically, the 

deceased would have been left where they had died or were often buried in groups.52 The work of 

the ICRC would change the practices and norms in treating the dead during war times and other 

mass atrocities.53 Mass graves and the need to identify bodies are a common and contemporary 

concern as well. For example, recently in Canada, there has been a renewed demand to find the 

graves of the many First Nations individuals who had died in residential schools.54 COVID-19 has 

also seen a resurgence in the use of mass graves for the dead due to the global pandemic, 

emergency measures, and mortuaries becoming overwhelmed.55 The need to identify, locate, and 

return the dead to their families is just as critical, if not a more vital concern than ever before, 

which only exemplifies the demand to treat the dead in a particular way. 

 In addition to humanitarianism, evidence suggests that forensic practice supports human 

rights for the dead. Autopsy guidance, codes of practice, identifying the dead, protocols for 

investigating unlawful deaths, and forensic recovery are set out by the ICRC and the United 

 
49 For a detailed historical account of the Red Cross see, C Moorehead, Dunant’s Dream: War, Switzerland and the 

History of the Red Cross (HarperCollins 1998); R Parsons, and G Del Vecchio, ‘On the History of the Red Cross’ 

(1963) 24 Journal of the History of Ideas 577; For international humanitarian law see generally, D Fleck, The 

Handbook of International Humanitarian Law (Oxford University Press 2021); and H Gasser, ‘International 

Humanitarian Law: An Introduction’ (1994) 34 International Review of the Red Cross Archive 88. 
50 As cited in K Perreault, ‘Heritage Ethics and Human Rights of the Dead’ (2018) 2 Genealogy 1, 9. 
51 Moon (n 2), 47. 
52 See S Schmitt, ‘Mass Graves and the Collection of Forensic Evidence: Genocide, War’ in W Haglund, and M Sorg, 

Advances in Forensic Taphonomy: Method, Theory, and Archaeological Perspectives (CRC Press 2001). 
53 Moon (n 2), 47.  
54 See Trembath T, and Rieger S, ‘More than 800 Residential School Students Died in Alberta – Advocates say it’s 

time to find their graves’ CBC News (31 May 2021) <https://www.cbc.ca/news/canada/calgary/residential-school-

graves-alberta-1.6046329> accessed 3 June 2021. 
55 See W Hennigan, ‘Lost in the Pandemic: Inside New York City’s Mass Graveyard on Hart Island’ TIME.com (18 

November 2020) <https://time.com/5913151/hart-island-covid/> accessed 3 June 2021. 
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Nations Office.56 These extensive and detailed documents, alongside humanitarian efforts, 

continually reference the need to protect the dignity of the dead. Nuzzolese, Lupariello, and Ricci 

suggest that the deceased’s human rights ‘will only be fully restored by establishing their names 

and identities and their place in the world’.57 The significance of identifying the deceased is to 

ensure that bodies can be reunited with their families and enable a proper burial, which re-

establishes the identity that belongs to that body. An unidentified corpse that is then later identified 

becomes more than just a corpse. The dead are lodged back into the familial and social space in 

which they had once belonged.58 Given that there are valid humanitarian and forensic principles 

underpinned, shaped, and dominated by principles of respect and dignity, 59 there is also case law 

that seemingly protect these concepts in the European, English, and Canadian contexts.  

European Convention on Human Rights and the Canadian Charter of Rights and Freedoms 

 The academic position indicates that the dead should possess human rights based on the 

ideas mentioned above. The English domestic law and both the European Convention on Human 

Rights60 (ECHR) and the Canadian Charter of Rights and Freedoms61 (CRF) have been discussed 

in conjunction with the dead. However, the majority of the cases that relate to this topic are heard 

in relation to Article 8 under the ECHR. In contrast, Canadian cases are often heard under section 

7 of the CRF. Article 8 of the ECHR is the right to private and family life, and section 7 guides 

the CRF right to life, liberty, and security. In addition, freedom of religion or religious preferences 

sometimes also raise notions of human rights for the dead.62 Subsequently, the cases related to the 

ECHR will be reviewed first, followed by both the Canadian case law and English domestic law 

that have touched on the human rights discourse pertaining to the dead.  

 
56 See O Morgan, M Tidball-Binz, and D Alphen, ‘Management of Dead Bodies After Disasters: A Field Manual for 

Responders’ International Committee of the Red Cross, International Federation of Red Cross and Red Crescent 
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59 C Moon, ‘Human Rights, Human Remains: Forensic Humanitarianism and the Human Rights of the Dead’ (2014) 

65 International Social Science Journal 49, 58. 
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 The European jurisprudence provides valuable insights into the uniqueness of a corpse. 

One of the earliest accounts is in X v Federal Republic of Germany.63 The European Commission 

accepted that the refusal by German authorities to allow the applicant to have his ashes scattered 

on his land upon death was ‘so closely related to private life that it comes within the sphere of 

Article 8 [right to private and family life] of the Convention’.64 Although the application ultimately 

failed, it highlighted the wishes of the dead as a potential right under the ECHR. Another example 

is in Elli Poluhas Dodsbo v Sweden,65 where the applicant sought to transfer her husband’s remains 

to a family burial plot to be closer to her and their five children. The court accepted that there was 

an infringement of the widow’s Article 8(1) right but was justified under Article 8(2). The 

significance is that the court had once again considered the deceased’s wishes in the decision. As 

the focus of Article 8 concerns relations between the living, there is also an importance placed on 

the memory, paying respect to the dead and the legal norms surrounding the deceased. More 

recently, Solska and Rybicka v Poland66 further mentioned that some of these legal norms ‘extends 

to certain situations after death’.67 The court noted that legal norms protect personal rights like the 

right to respect for the memory of the deceased and the right to a grave.68 The treatment of the 

dead and how the deceased wished to be treated is a continual theme running throughout the 

European case law hinting at a right to treat the dead with dignity. It should be noted that the court 

will often balance the rights of the living with any potential rights for the dead. For example, family 

members may have competing interests or beliefs in how the dead should be disposed of.69 The 

European Court of Human Rights (ECtHR) is cautious in its approach to the dead’s human rights. 

Still, in the cases mentioned above, the fact is that the court will consider the wishes of the deceased 

as if they have a right, without explicitly stating that the dead possess any rights.  

 Compared to the ECtHR, English courts are less cautious when discussing human rights 

for the dead, but their approach is still unclear. Some judges have gone as far as stating that ‘the 

 
63 (Application no. 8741/79, 10 March 1981). 
64 ibid, 139. It should also be noted that there was no breach of Article 8.  
65 (Application no. 61564/00 17 January 2006). See also R Sandberg, ‘Human Rights and Human Remains: The Impact 

of Dodsbo v Sweden’ (2006) 8 Ecclesiastical Law Journal 453. 
66 (Application nos. 30491/17 and 31083/17, 20 September 2018). 
67 ibid, para. 104. 
68 ibid, para. 51. 
69 See Draskovic v Montenegro (Application no. 40597/17, 9 June 2020). 
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Convention does not grant human rights to the dead’.70 Similarly, in Ibuna v Arroyo,71 the judge 

was a bit more reluctant to dismiss human rights for the dead completely, but admittingly stated 

that he had ‘some difficulty in a post-mortem application of human rights in relation to a body as 

if it has some independent right to be heard’.72 In contrast, in the first instance decision in Ghai v 

Newcastle City Council,73 Cranston J suggested that there could be instances in which the respect 

for private and family life in Article 8 could also extend to aspects of funeral arrangements.74 These 

cases focus on the various issues regarding human rights for the living, but they mention in passing 

the difficulty in accepting any human rights for the dead. Whether a corpse in English law can 

possess human rights has yet to be established, but the English case law demonstrates that the court 

will consider the deceased’s wishes in funeral disputes.  

 Canadian case law discussing human rights for the dead under the CRF is limited, but a 

few cases related to the estates of the deceased can provide some insight. In the famous case of 

Hislop v Canada (Attorney General)¸75 where section 15 (equality rights) was the principal issue, 

one of the additional questions the Supreme Court had to answer was whether an estate had the 

standing to advance a Charter right claim on behalf of the deceased. The court stated that ‘s. 15 

rights die with the individual’76 and therefore could not make a Charter claim. While this was 

discussed in relation to equality rights, it seems to suggest that Charter rights do not survive a 

person’s death because the estate is ‘not an individual and it has no dignity that may be infringed’.77 

This has been reflected in some of the case law in Canada that explains and are direct sources for 

the dead’s ability to have Charter rights.78 

McKitty v Hayani79 is a recent case and noteworthy because the court specifically discusses 

whether a dead person has Charter rights. In 2017, Taquisha McKitty was found unconscious after 
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75 2007 SCC 10. 
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she had overdosed on drugs. She was later declared ‘brain dead’80 by the hospital doctor. The 

family was granted an injunction to prevent the removal of mechanical ventilation based on their 

view, and arguably McKitty’s view, that the Christian faith only considers a person dead after the 

cardiovascular system ceases to function. Furthermore, the argument was made under section 2 of 

the CRF (freedom of religion and conscience) that McKitty was a subject of Charter rights. It 

should be noted that during the appeal, McKitty’s heart stopped beating and satisfied 

cardiovascular death, which rendered the appeal to become moot. In its judgement, the Court of 

Appeal stated that a person who is dead lacks any present or future capacity to take advantage of 

Charter rights but was unsure if this included a person who is ‘brain dead’. 81 In addition, the judge 

found that it was not possible to answer this substantive Charter issue because the case lacked a 

robust record to make a final determination. Ultimately, the court dismissed the case but accepted 

the common law definition of brain death and stated that this issue should be addressed in a future 

case. As it currently stands, it seems that the deceased do not have rights under the CRF, but the 

conclusion is unclear. Referring to the Will Theory of rights discussed above, human rights under 

the Charter related to the deceased currently reflects this theory in its practice because the case law 

vaguely indicates a need for ‘capacity’ to have Charter rights. However, this matter is still in doubt, 

and another recent judgement in Nova Scotia (Attorney General) v Lawen Estate82 has brought 

forward another human rights issue related to the dead in Canada. 

Jack Lawen died in 2016, leaving money for two of his three daughters and the residue of 

his estate to his son. The three daughters brought a claim under the Testators’ Family Maintenance 

Act (TFMA) 1989,83 arguing that their father did not make a provision for their proper maintenance 

and support in his will.84 Lawen’s brother, the executor, then brought an application under the CRF 

alleging that the provision under the TFMA infringed the freedom of conscience under section 2 

and the right to life, liberty, and security under section 7. Ultimately, the court ruled that there was 

a lack of evidence to support their claim. This decision is significant for two reasons. First, the 

Lawens established a public interest standing to assert the right to testator autonomy because, as 

 
80 Brain death is where a brain’s neurological ceases to function. It is a legal death where major organs may still be 
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established in Hislop, an estate cannot make Charter claims. The court, in passing, then confirmed 

that a dead body that lacks any ‘present or future capacity’ cannot take advantage of Charter 

rights.85 Second, the court did not conclude that testamentary autonomy falls outside the ambit of 

section 7, but that the Lawen case lacked evidentiary record to determine a Charter breach.86 

Meaning that a future case could find that testamentary autonomy is a right under section 7. In 

addition, the province of Nova Scotia could still appeal the decision to the Supreme Court of 

Canada which could overturn, confirm, or provide further insight to these issues. 

In short, the English, Canadian, and European jurisprudence all struggle to clearly 

articulate a dead body’s legal status. Some of the approaches taken above may or may not favour 

human rights for the dead, but none of the courts have entirely ruled out the possibility either.  

4.1.3 Summary 

 Moon provides a well-substantiated argument for justifying human rights for the dead. It 

is evident that they would not be granted every human right, but it has been suggested that the 

right to be treated with dignity should extend to the deceased as a residual right.87 The primary 

justification is supported by the concept of dignity itself, which is inherent to all members of the 

human race and is a core concept of human rights that define what it is to be human in both life 

and death.88 As suggested earlier, the effects of recognizing rights for the dead is uncertain and the 

living already act as if the dead have rights. This also seems to be reflected in the European, 

English, and Canadian case law as the courts often attempt to protect the wishes of the dead without 

definitively acknowledging that they possess rights.  Provided the dead can no longer benefit from 

these human rights themselves, it is argued that they can still be rightsholders under the Interest 

Theory of rights. The true benefit is to the living and knowing that there are some protections of 

their post-mortem self or their corpse and physical identity. To recognize human rights in the dead 

is to recognize the personhood and dignity of that formerly living person. Human rights for the 

dead would help clarify the harms and wrongs in offences against the dead as a violation of their 
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rights; additionally, emphasizing the importance of treating the dead with dignity and respect. As 

Moon states, it is ‘the human rights OF the dead, but FOR the living’.89 

4.2 Respect and Dignity in Law 

 The public strongly believes that once a person ceases to live, their dead body will be 

treated with respect and dignity. Post-mortem treatment can include all sorts of conduct beyond 

bodily disposal, such as collecting, obtaining, identifying, and transferring bodies from the 

mortuaries, medical examiner offices, or funeral homes. Any unlawful or impermissible 

interference often results in some form of disrespect or indignity to the dead. A dead body is a 

unique entity and what it means to treat a body with respect and dignity is not all that clear.90 

Respect as a concept has lacked analysis in the legal context. Dignity is also not well defined, but 

in comparison, the ‘concept of dignity has long been incorporated in some legal systems in the 

private law context as the basis for providing protection for dignity in the sense of status, 

reputation, and privileges’.91 Therefore it is necessary to understand both, what it means to treat a 

corpse with dignity and respect, and how these basic concepts are utilized within criminal offences 

against the dead. 

4.2.1 Dignity 

Waldron suggests that dignity is a ‘status-concept’ that ‘has to do with the standing 

(perhaps the formal legal standing or perhaps, more informally, the moral presence) that a person 

has in society’.92 In Waldron’s view, dignity is the status of a person that grounds them in society, 

for example, a person is to ‘be taken seriously and accommodated in the lives of others attitudes 

and actions… and social life generally’.93 The problem with this view is that the suggested idea of 

dignity or status requires a person to have the capabilities to participate in everyday life. To have 

dignity or status in law, therefore, it would seem that a person would have to be living. However, 

Waldron admits that his conception of dignity does not encompass ‘all the work’ it does in law. 94 

 
89 Moon (n 2), 55. 
90 As briefly discussed in Chapter 3. See also C Schwarz, and others, ‘The Dignity of the Human Corpse in Forensic 

Medicine’ (2021) International Journal of Legal Medicine 1, 1.  
91 C McCrudden, ‘Human Dignity and Judicial Interpretation of Human Rights’ (2008) 19 European Journal of 

International Law 655, 657. 
92 J Waldron, ‘How Law Protects Dignity’ (2012) 71 Cambridge Law Journal 200, 201. 
93 ibid, 201-202. 
94 ibid, 202. 



 91 

This raises an interesting discussion as dignity is a term closely associated with the dead. One 

possible explanation could be that the living continually interact with the dead in everyday life, 

although the norms surrounding the disposal of the dead, funeral rituals, and ongoing acts of 

individual and collective remembrance. Dignity related to a corpse can be conceptualized in two 

different ways. The first argument suggests that the dignity of a corpse does not relate to human 

dignity because if ‘everything that constitutes human dignity in human beings is lost with death, a 

dead human being cannot hold human dignity’.95 On the other hand, the second conception is that 

a corpse deserves dignity because of its moral stature as a previously living person, therefore 

granting it legal protection on this basis. It would be clear that a corpse would not be provided with 

the exact moral equivalence to that of a living person because the dead do not have feelings that 

one can respond to, and they do not possess the same interests as the living.96  

 McCrudden asserts there is no universal working definition or interpretation of dignity that 

is widely accepted, but instead several conceptions that one can choose from.97 The intricacies of 

dignity are multifaceted, and it would be impossible to review every philosophical account of 

dignity within this thesis.98 This section does not contend with exploring the complex 

philosophical debates surrounding dignity and its validity. Instead, the intention is to understand 

how dignity operates in law and how it can justify dignity as a right for the dead. Different 

jurisdictions have taken different approaches. For example, Germany accepts that dignity ‘may 

protect the dead, or at least their reputation’, and Hungary does not regard dignity as an exclusively 

human quality.99 In Canada, dignity as a legal concept is ‘increasingly invoked… to justify the 

individual’s growing control over his/her own body’.100 There has also been an ‘exponential 

growth in dignity discourse in the courts of England and Wales’.101 In a legal sense, the peak of 

 
95 Glahn (n 40), 34. 
96 N Cantor, The Life and Times of the Human Cadaver (Georgetown University Press 2010), 69. 
97 McCrudden (n 91), 723. 
98 See A Brennan, and Y Lo, ‘Two Conceptions of Dignity: Honour and Self-determination’ in J Malpas, and N 

Lickiss, Perspectives on Human Dignity: A Conversation (Springer 2007); J Donnelly, ‘Human Rights and Human 

Dignity: An Analytic Critique of Non-Western Conceptions of Human Rights’ (1982) 76 The American Political 

Science Review 303; T Metz, ‘African Conceptions of Human Dignity: Vitality and Community as the Ground of 

Human Rights’ (2012) 13 Human Rights Review 19; and R Macklin, ‘Dignity is a Useless Concept’ (2003) 327 British 

Medical Journal 1419 
99 As cited in McCrudden (n 91), 708. 
100 D Goubau, ‘Dignity in Canadian Law, a Popular but Ambiguous Notion’ in B Feuillet-Liger, and K Orfali, The 

Reality of Human Dignity in Law and Bioethics (Springer 2018).  
101 G Moon, and R Allen, ‘Dignity Discourse in Discrimination Law: A Better Route to Equality’ (2006) 6 European 

Human Rights Law Review 610, 626. 
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dignity was its incorporation into the Universal Declaration of Human Rights102 as a ‘culmination 

of a significant historical evolution of the concept’.103 Although dignity is a vague term that eludes 

a collective definition, it is a commonplace concept found in multiple jurisdictions with different 

interpretations of what dignity should apply to. The majority of the literature reviews dignity in 

reference to the human rights context.  

Dignity in law has been continually referred to as the main principle at the core of rights 

and human rights at large.104 The use of dignity as a legal concept is complicated, and it can be 

debated whether it extends to the deceased. Both Canadian and English law have offences against 

the dead that include ‘dignity’ in some form or another.105 Utilizing human dignity as an element 

in criminal law, ‘in combination with other protected interests, is helpful for fully understanding 

the wrongs done through a particular crime’106 which would likely also help determine the harms 

being targeted in offences against the dead. The close link between dignity and human rights is 

well-established, and it is suggested that dignity is a foundational concept for human rights.107 

Dignity in Canadian and English law seems as if it has already extended to a corpse. A dead body 

that was once a formerly living person establishes the essential human link through which human 

dignity can be afforded to the dead. By ignoring the human element of the deceased and not 

affording them dignity, it automatically excludes the dead from the human community.108 As 

discussed throughout this thesis, dignity is heavily entrenched in offences against the dead. The 

elements of dignity, and its place within rights and human rights, offer an additional explanation 

for the harms and wrongs involved in offences against the dead, specifically by violating the dead’s 

rights. The dead are arguably already treated as if they hold rights and, likely, human rights. 

Further, this author would suggest that it is beneficial to accept a human rights approach because 

dignity can help understand the offences against the dead as it recognizes the deceased as an entity 

 
102 Universal Declaration of Human Rights, GA Res 217A (III), UN Doc A/810 (1948). 
103 McCrudden (n 91), 656. McCrudden also provides an excellent review of dignity in Human Rights texts. 
104 D Mattson, and S Clark, ‘Human Dignity in Concept and Practice’ (2011) 44 Policy Sciences 303; and M Hayry, 

‘Another Look at Dignity’ (2004) 13 Cambridge Quarterly of Healthcare Ethics 7; and R Glensy, ‘The Right to 

Dignity’ (2011) 43 Columbia Human Rights Law Review 65. 
105 See Chapter 2.  
106 T Hornle, and M Kremnitzer, ‘Human Dignity as a Protected Interest in Criminal Law’ (2011) 44 Israel law Review 

143. 
107 See J Waldron, ‘Is Dignity the Foundation of Human Rights?’ (2013) New York University Public Law and Legal 

Theory Working Papers, paper 374 <https://www.peacepalacelibrary.nl/ebooks/files/36335655X.pdf> accessed 6 

June 2021; and P Lukow, ‘A Difficult Legacy: Human Dignity as the Founding Value of Human Rights’ (2018) 19 

Human Rights Review 313.  
108 Glahn (n 40), 39. 
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deserving special treatment. After all, a corpse is not treated as an object nor as a sentient human 

being.  

4.2.2 Respect 

 Respect is another term that is also commonly referenced in offences against the dead. 

Compared to dignity, respect as a legal concept has received significantly less attention and is 

arguably a less influential legal concept in both Canadian and English law. However, as discussed 

in philosophy, respect is similar to dignity in that different definitions or meanings are attached to 

it.109 Perhaps the most noteworthy distinction has been between the concepts of appraisal respect 

and recognition respect.110 Appraisal respect refers to the qualities or merits of a person, and it is 

the ‘positive appraisal itself’.111 For example, a person may be respected as a doctor, a teacher, or 

a father. In contrast, recognition respect is the appropriate consideration of some feature or fact of 

an object.112 For example, human beings ‘can be the object of recognition respect’, which is also 

the ‘respect which is said to be owed to all persons’.113 Recognition respect is the concept that is 

more relevant to the current discussion on treating the dead with respect. A corpse is afforded 

respect because the living perceive the dead as a symbol of a once-living person.114 Wisnewski 

suggests that the identification or differentiation between the living and the dead is irrelevant 

because it is the ‘humanity that is deserving respect’.115 

 Respecting humanity is significant because ‘simply by virtue of their humanity, all people 

qualify for a status of dignity, which should be recognized respectfully by everyone’.116 The 

dignity and respect of a person can be arguably extended beyond the grave. These terms are 

continually referenced in human rights discourse, and offences against the dead also centre on 

respect and dignity. Comparatively, the interconnectedness of these concepts can also be seen in 

nursing practices where ‘shared humanity is an immutable feature of persons that cannot be taken 

 
109 R Dillon, ‘Respect’ The Stanford Encyclopedia of Philosophy (2021) <https://plato.stanford.edu/cgi-bin/encyclo 

pedia/archinfo.cgi?entry=respect> accessed 22 June 2021. See also H Frankfurt, ‘Equality and Respect’ (1997) Social 

Research 3; and J Wolff, ‘Fairness, Respect, and the Egalitarian Ethos’ (1998) 27 Philosophy & Public Affairs 97. 
110 See S Darwall, ‘Two Kinds of Respect’ (1997) 88 Ethics 36. 
111 ibid, 39. 
112 ibid, 38. 
113 ibid. 
114 S McGuiness, M Brazier, ‘Respecting the Living Means Respecting the Dead Too’ (2008) 28 Oxford Journal of 

Legal Studies 297, 305.  
115 J Wisnewski, ‘What We Owe the Dead’ (2009) 26 Journal of Applied Philosophy 54, 56. 
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away or diminished’.117 Although patients are still living, in Henry’s review of respect and dignity 

involving patients in intensive care units, she suggests that respect is owed to patients ‘because 

they possess dignity’.118 This serves as one current example of recognition respect, which could 

also apply to the deceased. As suggested above, and in this author’s opinion, dignity and respect 

are not restricted to the living; both are essential to treating the dead because of the underlying 

notions that a living person does not lose their humanity upon death. Therefore, the dead body’s 

dignity as a once-living person requires to be treated with respect.   

 Canadian criminal law would also seem to recognize that respecting the dead is a means 

by which the dead are treated with human dignity. For example, the Canadian offences against the 

dead are closely associated with dignity, so much so that dignity is explicitly mentioned in the 

section 182(b) offence.119 In contrast, the English implementation of ‘respect’ for the dead seems 

to have ‘carried over from earlier historical cases’.120 The idea of ‘paying respect’ is built into the 

law and customs related to the dead.121 The discussion primarily relates to respect for human 

dignity, but it has been unclear if ‘human’ dignity includes both the living and the dead. Overall, 

the fact is that ‘each human being possesses an intrinsic worth that should be respected, [and] that 

some forms of conduct are inconsistent with respect for this intrinsic worth’.122 In the legal sense, 

respect and dignity are intertwined with humanity and respecting the dead, is to respect their 

dignity as a symbol of the once-living person.  

4.3 Conclusion 

 Chapter 2 illustrated the offences against the dead in England and Wales, and Canada. 

Chapter 3 demonstrated the wrongs and harms involved in such offences. The current chapter then 

explored the possibility of rights for the deceased. This section aimed to understand if there are 

harms and wrongs against the dead that could be explained through a rights-based approach.  First, 

it was determined that the dead are already treated as if they have rights based on their significant 

 
117 L Henry, and others, ‘Respect and Dignity: A Conceptual Model for Patients in the Intensive Care Unit’ (2015) 5 
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moral stature.123 Affording rights like quiet repose and proper disposal for the dead, while valuable, 

does not seem to present any significant benefit aside from the explicit recognition. In comparison, 

the human rights argument seems more appropriate. Humanitarian law, international law, and 

forensic practice already act as if the dead have human rights.124 This perspective is advantageous 

because it recognizes the human elements of a corpse and its connection to humanity. The body is 

often considered to be neither a person nor an object. However, recognizing dignity as a residual 

right for the dead recognizes the importance of the deceased as something more than just an object. 

The continual reference to the respect and dignity of a corpse also highlights the 

interconnectedness of a recently living person with the foundational concept of dignity in human 

rights. This section has demonstrated that possible harms and wrongs can be committed against 

the dead through a rights-based argument and illustrates that the notions of respect and dignity for 

the dead supports the idea that the corpse as more than a dead object but as a recently living person. 

Considering the offences against the dead that have been outlined, the inherent harms and wrongs 

that these offences are targeting, and the concept that the dead can possess rights, we must now 

discuss how deceased individuals are treated in criminal law.

 
123 Cantor (n 11), 70. 
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5.0 Conclusion 

 This thesis has set out to answer how the criminal law dealing with offences against the 

dead treats the deceased and the comparisons in English and Canadian law. To accomplish this 

task, the thesis utilized a mixed-methods approach. Specifically, the major elements focussed on 

a doctrinal, comparative, and theoretical analysis of the criminal offences against the dead. The 

discussion was divided into three segments to answer the following questions: (1) To what extent 

do different criminal laws for the dead exist in Canadian and English law? (2) What is the 

underlying purpose of criminal laws regarding the deceased? And (3) if it is possible for the dead 

to be harmed?  

 Chapter 2 compared both the Canadian and English offences against the dead. The chapter 

outlined the criminal laws that target interferences with the dead and prevent the ‘proper’ or lawful 

disposal of the deceased. To address the research question, each jurisdiction engages a different 

approach. The Canadian offences against the dead are entirely codified. Section 182 of the 

Criminal Code is broad and encompasses all the criminal conduct related to a dead body. In 

comparison, the English common law system utilizes an amalgam of antiquated case law and 

statute. These laws have been developed on an ad hoc basis to deal with modern demands. The 

Canadian approach is wide-ranging and can criminalize all sorts of conduct, while the English 

laws are narrower, enabling some conduct to go unpunished. It was demonstrated that each 

jurisdiction’s offences against the dead have benefits and drawbacks and share a significant legal 

gap. Neither Canada nor England and Wales have clearly articulated the purpose of such offences. 

The third chapter aimed to address the underlying purpose of criminal laws regarding the 

deceased. This required an application of criminal legal theory. The corpse’s legal status is 

uncertain, and it is not treated as either a person or an object which has made it difficult to identify 

the wrongs or harms in offences against the dead. Implementing Feinberg’s harm and offence 

principles aided in identifying the family and friends, society, and the living’s interest in their dead 

body as the principal groups that can be harmed by the offences discussed in Chapter 2. Chapter 3 

also highlighted that there are multiple harms and wrongs that can impact these groups, which 

include but are not limited to: the emotional distress or the psychological harm, public safety, and 

the public’s interest in determining the cause of death. Overall, this thesis suggests that the 

objective of these offences is to combat a combination of these harms and wrongs committed 
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against the families and friends of the deceased, society at large, and the living’s interest in their 

dead body. This prompted the final chapter and research question. 

The purpose of Chapter 4 was to determine whether it is possible for the dead to be harmed. 

In addressing this question, the thesis considered rights-based arguments for the dead. It asked 

whether the dead could have rights and if these rights, are human rights. The rights-based discourse 

is primarily focused on rights for the living and overlooks whether the deceased are also entitled 

to some rights. The moral stature of a dead body influences whether the deceased are afforded 

rights and, in some respects, the dead are already treated as if they have rights. Additionally, the 

fundamental concepts of respect and dignity that underline the treatment of the dead suggest that 

their rights are human rights. The notion that human rights can be granted to the dead has been 

developed from a humanitarian and international law perspective. Human rights are afforded to 

the deceased because this provides the body with respect and dignity that it rightfully deserves and 

recognizes the humanity or the identity of the once living person. The human right of dignity is 

extended to the body as a residual right. Overall, a dead body can be harmed if its right to be treated 

with dignity is infringed.   

 In summarizing the goal of this thesis, the criminal law does not treat the dead as something 

capable of being harmed, but it should. Criminal law needs to reflect society’s values and both 

English and Canadian law seemingly do not adequately represent the importance society places on 

the dead. While each jurisdiction has laws that can punish a variety of conduct related to the dead, 

neither has clearly articulated the harms and wrongs committed. This is problematic because 

criminal convictions can carry some of the most severe forms of punishment. If a state is enforcing 

criminal sanctions, it should, at the least, clarify the underlying rationales as to why these laws 

exist. Overall, the legislative approach in Canada is more beneficial for two reasons. First, it is 

capable of punishing all unlawful actions against the deceased and second, the label of ‘offering 

indignities’ is more representative of the conduct captured within the offence. For example, there 

is no corpse desecration offence in English law, but the conduct is often charged under the offence 

of outraging public decency. Comparatively, corpse desecration in Canada falls under section 

182(b), offering an indignity to the dead.   

 A potential solution to more accurately reflect society’s values in the law of the dead is to 

afford a body the right to be treated with dignity. Not only does law already treat the dead as if 
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they have rights, as demonstrated in Chapter 4, but it would help explain the underlying purposes 

of these criminal offences. The deceased need to be recognized as something more than an object 

because they were once a living person with an identity and human traits. A right to be treated with 

dignity accomplishes this because it highlights the intrinsic worth that each person has regardless 

of whether they are living or dead.  

5.1 Limitations 

Researching the criminal laws regarding the dead and addressing the questions posed at the 

beginning of this thesis presented a few challenges that need to be mentioned. First, due to the 

rarity of offences against the dead within the studied jurisdictions, there was limited case law and 

legal commentary to draw from. The case law in England and Wales has had more judicial 

treatment, while the Canadian law had fewer reported cases to review. In addition, most of the 

legal literature and commentary were also focused on the English legal system. Few sources were 

dedicated solely to the Canadian offences against the dead. This increased the difficulty in 

sourcing, analyzing, and comparing the Canadian legal and academic commentary of the section 

182 offence. However, this could suggest there may be fewer interpretive issues around the 

Canadian provisions.   

The second limitation relates to the scope of the study. By focussing on Feinberg’s harm 

and offence principles, this thesis could not provide a detailed account of every criminal law theory 

that could help explain or justify the rationale behind offences against the dead. As briefly 

mentioned in Chapter 3, legal moralism is one example that could provide a unique and interesting 

perspective. As the morally significant terms of respect and dignity are ingrained into the offences 

against the dead, legal moralism suggests that offences can be criminalized based on morality 

alone. In addition, respect and dignity are vague terms that have been primarily debated in 

philosophy. The boundaries of this study did not permit a comprehensive review of these two terms 

in philosophy; instead, the focus was on their significance in criminal law. The literature related 

to respect as a legal concept was extremely limited, especially in comparison to a legal concept of 

dignity. Therefore, it was challenging to understand how these terms operated in legal practice and 

in the criminal law sphere. 
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5.2 Research Implications  

The scope of this thesis focussed on the Canadian and English legal systems for offences 

against the dead. Both have benefits and drawbacks to their systems. Canada risks over 

criminalizing the conduct because section 182 is wide-ranging. The narrower antiquated laws in 

England and Wales have the potential for some offences against the dead to go unpunished. In 

Canada, as it is currently, the codified system is more advantageous than the English counterpart. 

Given that Canada can criminalize various offences against the dead while England and Wales 

have significant gaps. It also seems that a codified approach is more ‘future-proof’ than the mixed 

common law system as the broad nature of the Canadian offences enables more flexibility. The 

English common laws should be reviewed, if not revised, to combat the contemporary issues 

related to offences against the dead. As this study provided an original analysis between these two 

jurisdictions, further research surrounding different legal systems with different cultures could 

provide additional insights into the application of offences against the dead. This could highlight 

gaps in the literature or offences that this thesis could not or did not review, and different types of 

offences against the dead that could be adopted. 

Existing research has received little attention from legal or academic scholars. Many 

criminal theories tend to focus on more common offences, such as theft or homicide, which often 

leave offences against the dead as an afterthought. Applying other criminal legal theories could 

help determine the purpose of the criminal law for these offences. There may be other reasons or 

justifications for the existence of these offences, but these have yet to be explored. The significance 

in identifying the harms, wrongs, and justifications for offences against the dead is invaluable 

because the living have always, and likely will, continually care about how the deceased are 

treated. As mentioned above, the criminal law should reflect this. Lastly, the research regarding 

whether the dead can be harmed has, in the broader sense, not received sufficient review. This 

thesis considered criminal legal theory and both a rights and human rights argument for the dead, 

suggesting that the dead are rightsholders. While the lens of this thesis is grounded in criminal law, 

the philosophy surrounding this topic was not able to be explored. Instead, this research was able 

to blend the human rights arguments within the context of the criminal law theory and suggested 

the possibility of the dead experiencing harm through an infringement of their right(s). This project 

adds to the current lack of literature on harming the dead there is still scope for further study.  
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This research has contributed to the current literature by contrasting two different legal 

systems’ offences against the dead, identifying possible harms and wrongs, and suggesting that 

the dead are capable of being harmed from a rights-based perspective. The value of this research 

is possibly more relevant now than it has been in recent years, providing the global pandemic 

highlighted the significance that societies have placed on the treatment of the dead as a basic social 

value. In addition, and at the time of writing, recent discoveries of many children with unmarked 

graves have been buried on residential school sites in Canada, further emphasizing the importance 

placed on the treatment regarding the deceased. Families and friends of the deceased and society 

are significantly impacted when an offence against the dead occurs. If the current legal gaps are 

not addressed, reviewed, or at least further evaluated, some of the conduct or offences against the 

deceased could go unpunished. 
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6.0 Portfolio – Legislation Report 

Criminal Code, RSC, 1985, c. C-46, Section 182 

All criminal offences in Canada are created by statute. The Criminal Code1 is one of the 

most comprehensive federal documents that codifies most criminal laws for the entire country.2 

Section 182 is better known as the ‘dead body’ offence and will be referred to as such throughout 

this legislative report. The first iteration of the Criminal Code was in 1892,3 shortly after Canada 

became an independent country. To demonstrate how Canadian law has had been influenced by 

English law and illustrate how section 182 arrived at its current form, it will be necessary to explore 

the background of the Criminal Code. While the Criminal Code is possibly one of the most 

important and influential pieces of legislation in Canadian law, the focus of this report will be on 

the ‘dead body’ offence. The larger thesis analyzes offences against the dead while also comparing 

a codified approach (as in Canadian law for all such offences) with a common law approach (as 

exists in English law), with a handful of isolated statutory exceptions.  

The offence established by section 182 comprises two parts; the first deals with the duty to 

bury, and the second deals with interfering with or offering an indignity to human remains. The 

entirety of the section reads: 

182. Every person is guilty of an indictable offence and liable to imprisonment for a term 

of not more than five years or is guilty of an offence punishable on summary conviction 

who: 

(a) neglects, without lawful excuse, to perform any duty that is imposed on him by law or 

that he undertakes with reference to the burial of a dead human body or human remains, or 

(b) improperly or indecently interferes with or offers any indignity to a dead human body 

or human remains, whether buried or not.4  

 
1 Criminal Code, RSC, 1985, c. C-46.  
2 Other examples of federal legislation include but are not limited to: Youth Criminal Justice Act, SC 2002, c. 1; 

Canada Evidence Act, RSC, 1985, c. C-5; Firearms Act, SC 1995, c. 39; and the Food and Drugs Act, RSC, 1985, c. 

F-27. 
3 Criminal Code 1892, SC 1892, c 20. 
4 Criminal Code (n 1), s. 182.  
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This report will critically review the entirety of section 182, part (a) and part (b), to understand the 

scope of this offence and its overarching purpose in Canada. This will supplement the thesis by 

demonstrating the operation of a codified offence against the dead, which can then be easily 

contrasted with the English offences against the dead.  

Background 

  Canadian history has been strongly influenced by English colonialism, and as a result, the 

English common law has heavily shaped the Canadian legal system.5 Initially, a group of 

practitioners had drafted a criminal code for England that never came into effect. Once Canada 

gained independence to govern its federation, Canadian legal practitioners and politicians took 

inspiration from the English draft to create their own Criminal Code.6 This draft of an ‘English’ 

criminal code created the foundation for a Canadian code.7 In 1892, the first version of the 

Canadian Criminal Code would come into effect and legislate criminal laws for the country. The 

origin is important because the offences against the dead have been codified through all six 

iterations of the Criminal Code with very little change.8 To demonstrate the (limited) development 

of the dead body offence, the first version is stated below. Prior to the 1985 version, ‘misconduct 

in respect to human remains’ was the original label under section 206 of the 1892 original version. 

It contained two parts and reads as follows: 

206. Everyone is guilty of an indictable offence and liable to five years’ imprisonment 

who–  

(a) without lawful excuse, neglects to perform any duty imposed on him by law or 

undertaken by him with reference to the burial of any dead human body or human 

remains; or 

 
5 See P Glenn, ‘The Common Law in Canada’ (1995) 74 Canadian Bar Review 261. 
6 See the British North American Act 1867; also known as the Constitution Act 1867 in Canada. Section 91(27). Also 

see See D Brown, The Genesis of the Criminal Code 1892 (University of Toronto Press, 1989), 44; and A Mewett, 

‘The Canadian Criminal Code, 1892-1992’ (1993) 72 Canadian Bar Review 1. 
7 For an excellent brief review, see Public Prosecution Service of Canada, ‘Understanding Criminal Law in Canada’ 

in Public Prosecution Service of Canada Deskbook (Canada 2000) <https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-

sfpg/fps-sfp/fpd/ch01.html> accessed 19 May 2021.  
8 The other four iterations are cited as Criminal Code, RSC, 1906, c. 146, s. 237; Criminal Code, RSC, 1927, c. 36, s. 

237; Criminal Code, SC, 1953-54, c. 51, s. 167; and Criminal Code, RSC 1970, c C-34, s. 178. 
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(b) improperly or indecently interferes with or offers any indignity to any dead human 

body or human remains, whether buried or not.9 

Overall, there have not been many amendments or changes that have significantly altered the 

content of the offence.10 Conceivably the greatest change made was modifying the fixed five-year 

imprisonment to a term not exceeding five years in the current version. The only other change to 

the substance of this offence was to adjust the phrase ‘as undertaken by him’ to the active voice 

‘that he undertakes’ to make it more grammatically clear, though this did not affect how the offence 

was applied.11  

Lastly, it should also be mentioned that the heading which labels the offence in the Criminal 

Code has changed from ‘misconduct in respect to human remains’ to the current version’s ‘dead 

body’ label. The change at first glance seems insignificant, but the revised label implies that parts 

(a) and (b) of the offence cover more than ‘mere’ misconduct. As Jones suggests, the label of an 

offence should encapsulate the wrong involved and ensure that those who are morally culpable are 

held liable.12. While parliament’s motives for the change are not clear, it can be speculated that a 

charge under this heading should be considered whenever there is unlawful conduct involving a 

‘dead body’. For example, Jones questions whether perpetrators who perform an indecent act 

towards a corpse to conceal a crime should fall within this section.13 The heading change from 

‘misconduct in respect to human remains’ to ‘dead body’ is worthy of mention because it implies 

that the latter is more representative of the offences under section 182. It does not change how part 

(a) or (b) will be applied in a court of law. However, it is noteworthy because transitioning to an 

offence labelled ‘dead body’ is broader and more inclusive to the type of conduct that section 182 

could entail or target. Part (a) and part (b) are the fundamental segments that will ultimately define 

the conduct that triggers an offence against the dead. To clarify, it is the notion that a crime has 

been committed and a corpse has been interfered with versus the idea that there has been 

misconduct towards human remains.  

 
9 Criminal Code (n 3).  
10 A Bolieiro, ‘The Dead Body Offence in Canada: How Courts Interpret and Apply Section 182 of the Criminal Code’ 

(2010) 35 Canadian Law Library Review 125, 125. 
11 ibid. 
12 I Jones, ‘A Grave Offence: Corpse Desecration and the Criminal Law’ (2017) 37 Legal Studies 599, 616. 
13 ibid, 612. 
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A fixed five-year punishment had existed up until the 1985 iteration of the Criminal Code. 

Altering the penalty for an offence under section 182 is the most significant change that was made. 

The wide-ranging conduct that falls within this offence does not support a ‘one size fits all’ 

approach for a penalty because it cannot capture the differences in the types of conduct offenders 

commit. For example, under the old, fixed penalty, an individual who dismembered a body would 

have been given the same five-year punishment as someone who neglected their duty to bury the 

deceased. Invoking a more flexible, maximum five-year sentence is much more beneficial because 

it acknowledges the different levels of culpability that can be reflected in sentencing. Most often, 

the cases with extreme violence regarding a dead body, like dismemberment, usually attract the 

maximum five-year imprisonment.14 It is necessary to review both parts (a) and (b) of the offence 

to further appreciate the conduct that is charged under section 182.  

Section 182(a) 

 This section covers the offence elements that relate to the duty that certain individuals have 

to bury the deceased.15 To be charged with an offence under section 182(a), the prosecution must 

prove that the ‘accused did not bury a dead body where he had the duty to do so’.16 This crime is 

an omission, where the failure to act on the legal obligation establishes culpability. A duty to 

dispose of the deceased can be imposed by law or voluntarily assumed. Generally, this common 

law duty to dispose of the dead is the responsibility of the next of kin or the executors.17 The only 

other instance that creates a legal duty to dispose of the dead occurs when an individual voluntarily 

takes on this legal obligation.18  

It is important to understand the context in which this offence exists because it has been in 

the Criminal Code since it was first established in 1892. The last reported case where there was a 

charge of 182(a) was heard in 1898.19 The laws regarding burial and disposal have developed since 

 
14 Bolieiro (n 10), 128. 
15 This presumably extends to other disposal methods. See Saleh v Reichert [1993] 104 DLR (4th) 384. 
16 ibid, 126. 
17 Provincial legislation in Canada governs the disposition of the deceased. For example, see (Alberta) Cemeteries 

Act, Revised Statutes of Alberta 2000, c C – 3; Funeral Services Act, Revised Statutes of Alberta 2000, c C – 29; 

(British Columbia) Cremation, Interment and Funeral Services Act, SBC 2004, c 35; and (Ontario) Funeral, Burial 

and Cremation Services Act 2002, c. 33. See also W Zwicker, and M Sweatman, ‘Who has the Right to Choose the 

Deceased’s Final Resting Place?’ (2002) 22 Estates, Trusts & Pensions Journal 43. 
18 See R v Newcomb (1898) 2 CCC 255 (NS Co. Ct.). To see a more detailed review of the case law, see Chapter 2 of 

this project. 
19 ibid.  
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the first Criminal Code. While section 182(a) may have served a purpose in the past, there is now 

comprehensive provincial legislation that governs burial and disposal rules. These statutes and 

regulations are detailed in establishing who assumes the duty or responsibilities related to disposal 

in great lengths that there are seldom, if any, instances of individuals neglecting their duty under 

section 182(a).20 In addition, the last reported case was heard over 100 years ago, and it seems that 

part (a) of the offence serves little importance in Canada today. Furthermore, as it will be seen, the 

interpretation of section 182(b) is now wider than it has been previously. Lastly, neglecting the 

duty to bury or dispose of the deceased, as per part (a), could conceivably also offer an indignity 

to the deceased under part (b) of the offence. 

Section 182(b) 

 Section 182(b) is much more complex because of the conduct it criminalizes, but in 

general, it is about offering an indignity to the dead. The larger thesis delves into the case law 

surrounding section 182(b), and the case note focuses explicitly on the questions raised in R v 

Moyer.21 This section of the legislation report will review the purpose of legislating an offence that 

revolves around improperly or indecently interfering with the dead or offering an indignity to the 

dead. It is also necessary to deconstruct the wording of the offence to understand what it 

encapsulates. 

 This section of the offence utilizes words like ‘improperly’, ‘indecently’, and ‘indignity’. 

In law, it is essential to clarify these terms to contextualize the offence and understand its remit. 

For example, if any cutting into a dead body is considered improper, then morticians and medical 

examiners would be improperly interfering with the dead on a daily basis.22 The ‘proper’ or lawful 

interference with the deceased is not criminalized to allow for the daily operations of body 

disposal, funeral work, morticians, and medical examiners to continue.23 Differentiating between 

an indecent act and an act that offers indignity to the dead is less clear. Of particular interest is the 

use of ‘indecent’ in this offence because section 173 of the Criminal Code outlines ‘indecent acts’ 

in general and against the living. Contrasting this offence with section 182(b) can help determine 

 
20 For example, the duty to control disposition is ranked in priority in section 36 of the Funeral Services Act, General 

Regulation, Alberta Regulation 226/1998.   
21 [1994] 2 SCR 899. 
22 See T Price, ‘Legal Rights and Duties in Regard to Dead Bodies, Post-Mortems and Dissections’ (1951) 68 South 

African Law Journal 403, 408. 
23 See some examples of Provincial legislation (n 17). 
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what an indecent act may amount to. Section 173 criminalizes conduct that occurs in public and is 

most often related to nudity or some form of sexual conduct.24 Furthermore, the case law 

surrounding indecent acts under section 173 has led to assessing what constitutes such behaviour. 

In R v Labaye,25 the court had implemented a harm-based test to determine what harm, if any, is 

done to individuals or society. Ultimately, the courts must assess the harm involved on whether 

‘the harm or risk of harm is of a degree that is incompatible with the proper functioning of 

society’.26 Given that there is an entire harm-based test for the treatment of indecency in Canadian 

criminal law under section 173, one might question why there has been no analysis or treatment 

regarding indecency related to the deceased and the harm involved. This legislative report suggests 

two possible reasons for this: the criminal law related to the dead is rarely used, and indecent 

interference with the dead is also conduct that can offer an indignity to the dead, in turn, not 

requiring any test to determine indecency. This speaks to the fact that indignity is a broader legal 

concept that reaches beyond only indecent conduct. However, an indecent act would likely always 

amount to an indignity to the dead.  

 The answer is possibly a combination of these two things. However, it seems that the 

second point mentioned above is the more appropriate conclusion because conflating section 

182(b) with indecency appears to be unnecessary. Both improper interference and offering 

indignities are capable of criminalizing every offence against the dead. For example, any indecent 

interference with a corpse would be improper interference and likely offer an indignity to the dead. 

Part (b) of the offence revolves around the notion that a corpse has been offered an indignity. 

Indignity is a wide baring concept, and any indecent, unlawful, improper act would also be an 

indignity to the deceased.27 The inclusion of indecency in the offence could be a result of the old 

English common law of ‘preventing a lawful and decent burial’ provided the Canadian provision 

is derived from the English common laws,28 and the ideas surrounding that decent treatment of the 

 
24 For example, see R v Clark [2005] 1 SCR 6; R v Jacob [1996] OJ No 4304; and R v Summers 2007 ABPC 104. 
25 [2005] 3 SCR 728. 
26 As cited in R Jochelson and J Gacek, ‘Reconsitutions of Harm: Novel Applications of the Labaye Test since 2005’ 

(2019) 56 Alberta Law Review 991. 1003. 
27 See Chapter 4 for a detailed account of dignity. 
28 R v Hunter [1973] 3 WLR 374. For an excellent account of the common law offence, see I Jones, and M Quigley, 

‘Preventing Lawful and Decent Burial: Resurrecting Dead Offences’ (2016) 36 Legal Studies 354.  
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dead.29 A benefit of including indecency in section 182(b) is that courts could then apply the harm-

based test utilized from the case law related to ‘indecent acts’ under section 173. This would help 

explain the inclusion of indecency and outline some of the harms in offences against the dead 

through the application of the test from Labaye. The indecency test proposes three types of harm:  

(1) harm to those whose autonomy and liberty may be restricted by being confronted with 

inappropriate conduct; 

(2) harm to society by predisposing others to anti-social conduct; and 

(3) harm to individuals participating in the conduct.30 

The court in Labaye was also quick to note that ‘other types of harm may be shown in the future 

to meet the standards for criminality’.31 Again, the case law related to indecent acts is more robust 

and could prove helpful in determining what is ‘indecent’ in indecent interferences with the dead. 

There currently has been no attempt to clarify indecent interference within the scope of these 

offences against the dead. It also seems that including indecent interference only adds to the 

confusion in determining the harms and wrongs targeted by section 182(b) because improper 

interference and offering indignities in the provision are sufficient for criminalizing the conduct 

involved.   

 Lastly, the courts have defined indignities to human remains in a common and everyday 

understanding by reviewing a few dictionary definitions.32 The definition allows for an extremely 

broad interpretation because any unworthy, dishonourable, or humiliating treatment of a dead body 

can offer an indignity to the dead.33 This also includes indignities offered to monuments, such as 

statues or tombstones, as they represent the memory of the deceased.34 The inclusion of indignity 

in this offence is noteworthy because it has been suggested that the conduct which falls under this 

provision is extremely ‘wide-ranging, seeming to include any acts loosely involving human 

 
29 Historically, decency was seen as the minimum requirement for how the dead were to be treated in that they should 

be provided with a decent burial. See S Tarlow, and E Lowman, ‘How Was the Power of the Criminal Corpse 

Harnessed in Early Modern England?’ in Harnessing the Power of the Criminal Corpse (Palgrave 2018). See also 

Jones (n 28), 360. 
30 Labaye (n 25), para. 36. 
31 ibid. 
32 See Moyer (n 21), 907-908. 
33 For example, a coroner was charged for inappropriately touching female murder victims. See The Canadian Press, 

‘Coroner Charged for Inappropriately Touching of Victims’ CTV News (7 October 2010) <https://bc.ctvnews.ca/ 

coroner-charged-for-inappropriate-touching-of-victims-1.560924> accessed 15 June 2021. 
34 Moyer (n 21). Also, see Portfolio 7 for a case note on the issue of offering indignities to the dead.  
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remains that lead to (moral) offence’.35 It is difficult to disagree with this statement as section 

182(b) encompasses acts of concealing the dead, inadequate storage of the dead, indignities to 

monuments and caskets, necrophilia, and cannibalism.36 As Jones suggests, one possible reason 

for the broad provision is that there is no alternative criminal offence for obstructing a coroner or 

medical examiner in Canada.37 Jones also discusses that the offence is overly broad because an 

individual that conceals a corpse could be charged with offering an indignity to a corpse, even if 

the act is not motivated by disrespect.38 For example, hiding a dead body out of shock, panic, or 

as a method to cope with the presence of a corpse would still offer an indignity.39 In essence, the 

dead body offence in Canada is wide-ranging in the different types of conduct that it can 

criminalize because the inclusion of ‘offering an indignity’ to a corpse is deliberately vague and 

allows the courts to interpret it broadly. The true importance is then in attempting to understand 

the purpose of the legislation or the intention of parliament for creating a dead body offence in 

section 182.   

Analysis 

 Since its conception, section 182 has undergone little to no change, receiving minimal 

commentary and should be further researched. Section 182(a), although clear in what it 

encompasses, has only been documented in a single reported case. Section 182(b) has been used 

more frequently, often as a charge alongside another criminal offence. It demonstrates that part (b) 

is wider in its scope and encompasses a broader range of behaviours than part (a) of the offence.  

However, it is not unreasonable to argue that there are both strengths and weaknesses associated 

with this offence. Potentially the most significant concern is that part (b) of the offence is 

unnecessarily broad and risks over-criminalizing offences against the dead.40 Over-criminalization 

can be problematic because only the most severe wrongdoings that cause harm should be punished 

by limiting a person’s liberty through criminal convictions.41 The majority of the offences 

 
35 Jones (n 12), 612. 
36 See Chapter 2 for a comprehensive review of these offences. 
37 Jones (n 12), 613. 
38 ibid, 613. 
39 ibid. Jones provides the recent example of Hans Rausing in the UK. See N Collins, ‘Hans Rausing Hid Wife’s Body 

as he could not Cope with her dying’ The Telegraph (14 December 2012) <https://www.telegraph.co.uk/news/uknews 

/crime/9745557/Hans-Rausing-hid-wifes-body-as-he-could-not-cope-with-her-dying.html> accessed 20 May 2021. 
40 See D Husak, Overcriminalization: The Limits of the Criminal Law (Oxford University Press 2008). 
41 A Ashworth, ‘Conceptions of Overcriminalization’ (2008) 5 Ohio State Journal of Criminal Law 407, 408. 
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committed under section 182 typically result in some jail time, but mitigating factors can 

sometimes lead to a more lenient sentence.42 For example, in R v Murray,43 Murray operated a 

funeral with inadequate storage facilities. Murray was granted a one-year conditional sentence that 

was to be served in the community. It is important to note that a criminal offence always results in 

a criminal record which limits liberty in some regard, and usually a custodial sentence is served in 

either the community or prison. Therefore, in reviewing the Criminal Code and section 182, it 

should be questioned whether part (a) and part (b) of this offence should be re-examined.  

 Part (a) of section 182 criminalizes the neglect to dispose of the deceased when individuals 

are required to do so. While it is always a good reason to regulate the disposal of the dead for 

public health reasons,44 this conduct in Canada is already legislated at a provincial level. There 

have been no reported cases that demonstrate an individual has not followed through with the legal 

obligation to dispose of the deceased aside from the issue related to voluntarily taking that duty 

upon themselves. Furthermore, the application of section 182(a) has been only briefly discussed 

in passing in the civil courts.45 However, simply because no reported cases have been heard before 

the courts does not automatically render the offence useless. Furthermore, in the rare instance that 

an individual had neglected their duty to dispose of a body, it could be theorized that they could 

be charged with offering an indignity to the deceased under part (b) of section 182. To summarize, 

the purpose of section 182(a) could be questioned because of the lack of reported cases and the 

fact that the detailed legislation limits instances in which this offence could occur. In combination 

with the rarity of such offences, it is also possible that part (b) is sufficient to safeguard the ‘duty 

to bury’.  

 The need for section 182(b) is much more apparent than part (a). The core notion of 

respecting the dead is universally ingrained within socio-cultural values and beliefs.46 Part (b) 

criminalizes an assortment of serious actions, such as corpse desecration, concealing a body, 

 
42 Bolieiro (n 10), 129. 
43 2007 NBBR 214. See Chapter 2 for a more detailed account. 
44 Jones (n 28), 364. 
45 See Edmonds v Armstrong Funeral Home Ltd [1931] 25 Alta Law Reports 173. 
46 See S McGuiness, and M Brazier, ‘Respecting the Living Means Respecting the Dead too’ (2008) 28 Oxford Journal 

of Legal Studies 297; R Richardson, Death, Dissection and the Destitute (University of Chicago Press 2000); S Lobar, 

J Youngblut, and D Brooten, ‘Cross-Culture Beliefs, Ceremonies, and Rituals Surrounding Death of a Loved One’ 

(2006) 32 Pediatric Nursing 44; and D Rees, Death and Bereavement: The Psychological, Religious and Cultural 

Interfaces (Whurr Publishers 2001). 
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cannibalism, necrophilia, and so on. As suggested, indignity could contain various actions because 

indignities offered to the dead are not clearly defined within the legislation or case law. Perhaps 

the broadest application of this offence was in the decision that found offering an indignity to 

monuments was also offering an indignity to the dead.47 The issue is that the offender was not 

required to know that an indignity was caused but that the act had occurred. The offence ought to 

ensure moral blameworthiness but does not seem to accomplish this because the offence is ‘not 

grounded in an objective wrong’.48 The intent of this offence is a puzzling situation because the 

offence does not require there to be any knowledge that an indignity was caused.   

Conclusion 

Ultimately, it is essential to remember the context in which these offences occur. Most 

often, section 182 is charged alongside another criminal offence that is usually violent, such as 

murder or manslaughter,49 and any unlawful or indecent interference that offers an indignity is 

easily identifiable. In the rare instance that indignity cannot be easily identified, it is necessary for 

the court to consider the definition of indignity. Provided that there has been little clarification 

about what indignity entails, it makes it increasingly more difficult to determine the conduct that 

falls under section 182(b). The larger thesis in which this legislative report is included seeks to 

provide possible answers to these questions. Section 182(b) can also be an additional charge to 

violent crimes that aids in recognizing the importance of a dead body deserving respect and dignity. 

The significance of part (b) is in determining what type of conduct will constitute an indignity 

against the dead. Courts have interpreted the meaning of indignity widely, in cases such as Moyer. 

Meanwhile, as demonstrated, section 182(a) is antiquated and should be reviewed regarding its 

relevance and necessity today. The Criminal Code and section 182 criminalizes all the conduct 

regarding the deceased, but it necessitates further research because the courts have not clarified 

who has been harmed and the exact wrongs involved.

 
47 See Moyer (n 21). 
48 Jones (n 12), 612. 
49 See R v LaFantaisie [2004] AJ No 691 (QL); and R v Losier [2020] NBQB 72. 
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7.0 Portfolio – Case Note 

R v Moyer [1994] 2 SCR 899 

Criminal law – Indignity to human remains – Photographs taken at identifiable grave sites of 

human remains – Photographs featuring skinhead wearing neo-Nazi symbols and simulating 

urinating on monument in Jewish cemetery – Accused choreographing photo shoot and 

providing props – Whether ‘offering indignities’ requires physical contact with human remains – 

Whether indignities can be offered to monuments – Criminal Code, RSC, 1985, c. C-46, s. 

182(b)1 

 Offences against the dead in Canada are summed in a single section in the Criminal Code 

of Canada (herein referred to as Criminal Code).2 The heading for section 182 is known as the 

dead body offence and Portfolio 6 reviews both part (a) and (b).3 For this case note, the primary 

focus will be surrounding part (b) of the offence. Part (b) deserves particular attention because the 

Supreme Court of Canada case of R v Moyer4 determined that indignity under section 182(b) does 

not require physical interference with remains. The court decided that offering an indignity to a 

monument can also constitute offering an indignity to human remains. Moyer is a significant case 

in Canada because it diverges from all previous case law regarding section 182(b); furthermore, it 

extended the scope of section 182(b) beyond physical interference with a corpse. To understand 

the context of part (b) of this offence, it is essential to review the facts set out in Moyer.    

Facts 

 In 1990, Paul Moyer faced six charges contrary to section 182(b) of the Criminal Code. 

Moyer had approached another man (SB) and had identified him as a ‘skinhead’.5 SB had a buzz-

cut hairstyle, black leather clothes, and black Dr. Marten shoes with white laces.6 Moyer and SB 

had a shared interest in photography which led them to drive to a Jewish Cemetery and take neo-

 
1 As listed in R v Moyer [1994] 2 SCR 899. 
2 RSC, 1985, c. C-46. 
3 ibid. 
4 [1994] 2 SCR 899. 
5 ibid. 
6 The colour of laces in Dr. Marten shoes sometimes symbolizes white supremacy. See L Acker, ‘Dr. Martens Portland 

Billboard evokes white supremacist symbol, activists say’ Oregon Live (Oregon, 17 November 2017) 

<https://www.oregonlive.com/portland/2017/11/dr_martens_portland_billboard.html> accessed 1 April 2021; and S 

Willis, ‘Subculture American Style’ (1993) 19 Critical Inquiry 365.  
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Nazi photographs. Six of the 36 prints were introduced as evidence at trial, with three directly 

relevant to the appeals. The first photograph had SB exposing his penis to a Jewish gravestone 

wearing a T-shirt that read ‘fuck off and die’.7 The second photograph depicted SB sitting on 

another Jewish gravestone wearing his Dr. Marten boots with the white laces visible, and holding 

a Nazi dagger, with a yellow stream simulating urine pouring down the gravestone.8 The last 

relevant photograph had a bird impaled by a Nazi tie pin with a swastika lying on a third Jewish 

gravestone with a note that read ‘Oi! Skins’ (a ‘skinhead’ battlecry).9 

The trial judge found Moyer guilty of three accounts of offering indignities to human 

remains. Cavarzan J heavily relied on Moyer’s intention to offer disrespect and indignity to the 

deceased and mentioned that the conduct had just fallen short of damaging the gravesites.10 The 

three charges related to the three individual gravesites that were depicted in the three separate acts 

in the photographs taken. Subsequently, Moyer appealed the case, and the Court of Appeal set 

aside these convictions, in turn, acquitting Moyer of an offence under section 182(b).11 This court 

primarily focussed on whether parliament’s intention to establish an offence against the dead 

requires physical contact in order for an indignity to be offered. The Court of Appeal did not 

consider if section 182(b) also applied to monuments. It is important to note that Catzman J had 

dissented in the Court of Appeal decision and stated that offering an indignity to ‘tombstones offers 

indignity to the human remains which they mark’.12 This became a central discussion point before 

the Supreme Court of Canada.   

Issues 

There were two central issues brought forward to the Supreme Court of Canada. The first 

was whether section 182(b) includes physical contact to offer an indignity to human remains. The 

second was if section 182(b) only captures indignities offered to physical human remains, or does 

it also encapsulates indignities offered to monuments.  

 
7 Moyer (n 4), 902.  
8 ibid. 
9 ibid. 
10 ibid, 904.  
11 R v Moyer [1993] 83 CCC (3d) 280.  
12 ibid, 282. 
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Outcome 

 Writing for the majority, Lamer CJ held that physical interference with a dead body or 

human remains is not required under section 182(b). The court stated that monuments mark the 

presence of human remains, and offering an indignity to the monuments constitutes an indignity 

to the remains which they mark. Further, the court found it necessary to clarify that ‘it does not 

include showing disrespect to a memorial plaque or a photo of the deceased far removed from the 

human remains but rather is confined to human remains and to gravesites and monuments that 

mark the final resting place of the human remains’.13 In essence, Moyer found that indignities must 

be offered to human remains, and physical contact with the remains is not required. If the indignity 

is offered to a monument, then that monument must mark human remains. The judgement then set 

aside the acquittals made by the Court of Appeal and reinstated the trial judge’s decision. Moyer 

was found guilty of three accounts of offering indignities to human remains under section 182(b) 

of the Criminal Code.  

Judgement 

 In assessing whether section 182(b) includes physical contact, the court briefly reviewed 

the statute and interpreted the section as it was written. Lamer CJ suggested that the words 

‘interfering with or offering an indignity’ demonstrated that the physical element was sufficient 

but not necessary to the offence.14 Specifically, the disjunctive ‘or’ was enough for the court to 

suggest that interference with the dead and offering an indignity to the dead are different.15 It is 

plausible that an indignity could interfere with the deceased and that interference could also qualify 

as an indignity. Overall, the important takeaway is that they are not mutually exclusive elements, 

and both can operate independently of each other. In other words, the court concluded that either 

element would be sufficient for criminalization.   

 In addition to the disjunctive ‘or’ in the offence, Lamer CJ also noted that the term 

‘indignity’ implies that physical contact would not be required for the offence. In reviewing the 

statute, the court found it necessary to examine a few definitions of indignity. The following 

definitions were reviewed and are summarized below: 

 
13 Moyer (n 3), 900.  
14 ibid. 
15 ibid, 907 
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 The Oxford English Dictionary (2nd ed. 1989) 

1. The quality or condition of being unworthy; unworthiness. 

2. The quality of condition of being unbecoming, dishonourable, or disgraceful; want or 

loss of dignity or honour (b) Conduct involving shame or disgrace; a disgraceful act. 

The Concise Oxford Dictionary (8th ed. 1990) 

1. Unworthy treatment 

2. A slight or insult. 

3. The humiliating quality of something 

Black’s Law Dictionary (abridged 5th ed. 1983) 

1. In the law of divorce, a species of cruelty addressed to the mind, sensibilities, self-

respect, or personal honor of the subject, rather than to the body.16 

In reviewing the above normative definitions of indignity, the court concluded that physical 

contact is not required to offer an indignity. Furthermore, the court also considered the words in 

section 182(b) that state ‘whether buried or not’. The court believed that parliament intended to 

include indignities offered to gravesites or monuments that mark the remains17 since the act is an 

extension of indignities to human remains. A justification provided was that in cases where 

indignities are offered to buried remains and involve no physical contact would make it impossible 

to distinguish between an indignity offered to a monument or an indignity offered to the remains. 

To answer the two issues and questions that Moyer centred on, the court concluded that indignity 

does not require physical contact. Thus, section 182(b) also applies to monuments or graves that 

mark human remains. Lastly, the application to the facts of Moyer is key to note because the court 

further clarified that if there are no human remains where the indignity is offered, then the conduct 

would not fall within the ambit of section 182(b). It ultimately was not a matter of whether Moyer 

had used a person’s monument or gravesite to offend Jewish people but that he had intended to 

offer an indignity to the deceased Jewish person. 

 
16 Moyer (n 4), 907-908. 
17 ibid, 908. 
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Comment 

 Three aspects of the Moyer decision are worthy of comment. First, the court did not discuss 

what indecency entails in part (b) of section 182. Indecency in Canadian law has been primarily 

attached to obscenity and is included in the discussion related to sexual conduct or nudity.18 The 

R v Butler19 case established a community standard test to determine the risk of harm in the 

obscenity context. In short, this test is ‘not concerned with what Canadians would not tolerate 

being exposed to themselves, but with what they would not tolerate other Canadians being exposed 

to’.20 It is important to mention that R v Labaye21 had changed the test related to criminal indecency 

but was not decided until 2005 (post-Moyer). Moyer did not attempt to define or clarify any 

definition of indecency, perhaps for two reasons, the first being because the court was more 

concerned with determining the elements that fall within offering an indignity to the dead. In most 

cases, it would seem that the conduct ‘easily falls within a basic definition of indignity’,22 and the 

court did not possibly find a need in defining indecent interference with a corpse as any indecent 

interference would likely also amount to an indignity. The Court of Appeal decision and rationale 

also support this as they suggested the inclusion of ‘indecency was mere surplusage’ and that the 

offence is completed with offering any indignity.23 Second, the community tolerance test at the 

time specifically dealt with materials that were obscene and not indecent acts related to the dead. 

An analysis of indecency would have been beneficial for the court in dead body offences because 

it could aid in clarifying the harm committed against the dead. 

Second, the court had to ascertain whether section 182(b) required physical contact for 

there to be an indignity offered to the dead. In answering that question, the court undertook a two-

part analysis. The court began with reviewing definitions of indignity, and as noted above, the 

court understood indignity in the normative sense. It is essential to understand that indignity 

highlights the ‘negative’ aspect rather than the ‘positive’ aspect.24 Researchers also suggest that 

 
18 See R v Butler [1992] 1 SCR 452.  
19 ibid. 
20 ibid, 478.  
21 [2005] 3 SCR 728. 
22 A Bolieiro, ‘The Dead Body Offence in Canada: How Courts Interpret and Apply Section 182 of the Criminal Code’ 

(2010) 35 Canadian Law Library Review 125, 126. 
23 Moyer [1993] (n 11), 284. 
24 As suggested in C McCrudden, ‘In Pursuit of Human Dignity: An Introduction to Current Debates’ (2013) 

Understanding Human Dignity, Proceedings of the British Academy Oxford University Press, Forthcoming, U of 
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indignity is primarily about conduct that can be seen as humiliating.25 On the other hand, the 

concept of dignity has attracted more debates and discussions in both law and philosophy than 

indignity has.26 Provided there has been a large amount of attention garnered towards dignity, it 

would then seem to be a term that the courts should have addressed in detail when it is raised as 

an issue. Instead, indignity has not attracted the same attention in either law or philosophy. A 

primary reason for this is most likely because the debates focus specifically on the relationship 

between dignity and human rights.27 The literature regarding indignity is usually a side point that 

falls under the larger discussion of dignity. While these definitions of dignity or indignity are 

important, there is no clarity about what indignity entails under section 182(b). The normative 

definition of indignity is a vague moral term that has seemed to serve its purpose for section 182(b) 

as the courts have used their discretion to apply it where they see fit. To clarify, indignity is a 

condition of unworthiness or unworthy treatment and what may constitute this ‘treatment’ is 

subjective to change over time.28 This enables the court to use their discretion in determining an 

indignity.  Furthermore, it is also essential to distinguish that although the definition of indignity 

refers to a quality or condition of unworthiness, this offence is more about an ‘offering’ of 

indignity. For example, can a dead body experience a condition of unworthiness? The wording of 

the offence seems to suggest otherwise because the questions relate to whether an indignity has 

been offered and not whether an indignity has been felt or experienced. Ultimately, the court 

decided that the ‘ordinary sense of indignity clearly does not require any physical contact with a 

body’.29  

The next segment that the Supreme Court concentrates on is the statement ‘whether buried 

or not’. The court took these words to mean that parliament had intended to consider that offering 

an indignity to buried human remains, separated by six feet of dirt, also intended for the offence 

 
Michigan Public Law Research Paper No. 309 <https://ssrn.com/abstract=2218788> accessed 17 May 17, 2021, 9. 

See also A Margalit, ‘Human Dignity between Kitsch and Deification’ in C Cordner and R Gaita (ed), Philosophy, 

Ethics, and a Common Humanity: Essays in Honour of Raimond Gaita (Routledge 2011), 106-120. 
25 ibid. 
26 See C McCrudden, Understanding Human Dignity (Oxford University Press 2013); C McCrudden, ‘Human Dignity 

and Judicial Interpretation of Human Rights’ (2008) 19 European Journal of International Law 655; P Gilabert, Human 

Dignity and Human Rights (Oxford University Press 2019); and S Killmister, ‘Dignity: Personal, Social, Human’ 

(2017) 174 Philosophical Studies 2063.   
27 McCrudden (n 24), 40.  
28 See R v Murray 2007 NBBR 214, para. 29. 
29 Moyer (n 4), 908.  
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not to require physical contact.30 This is a considerable divergence from the previous lower court 

ruling because the Court of Appeal had found that the parliamentary intent was not to extend the 

offence to offering indignities beyond physical human remains.31 The conflict rested on whether 

‘buried or not’ was directed at the human remains or if it also included tombstones or monuments 

that marked remains. The Supreme Court’s decision also recognizes that parliament likely did not 

intend to criminalize ‘offering indignities to monuments per se’ because they are not human 

remains.32 A key turning point in the decision was that it would be impossible to differentiate 

between indignities offered to buried human remains versus an indignity offered to a gravesite. 

Both the Court of Appeal and the Supreme Court had valid rationales for interpreting the 

legislation as they did, but their position on the statement ‘whether buried or not’ requires further 

comment.  

It is difficult to know what the actual intention of parliament was when creating this 

offence. Furthermore, it seems that if they were to extend this offence to monuments or not have 

any requirement for physical interference, then the section would have would have likely stated it 

explicitly. The Court of Appeal also emphasized the common law from which Canadian law had 

been derived. More specifically, the influence of the word ‘indignities’ originates from R v 

Jacobson.33 In this case, the accused had excavated a burial ground that he had bought and 

disturbed 30,000 interments. This conduct of removing and mixing the human remains had 

‘subjected [the dead] to indignities’.34 It is this author’s opinion that the wording of ‘whether buried 

or not’ was not meant to conflate the issues of physically offering an indignity but to differentiate 

between different disposal methods. For example, some family members may keep cremated 

remains of their loved ones and not bury them.35 The case of R v Mills36 can also help understand 

the issues surrounding indignity. In this case, a gravedigger was using a backhoe to refill graves 

in a manner that he knew would cause damage to the caskets (in turn causing damage to the human 

remains) and continued to collapse coffins to make it easier to maintain the Cemetery grounds. 

 
30 Moyer (n 4), 908. 
31 ibid. 
32 ibid. 
33 (1880) 14 Cox CC 522 (QB).  
34 ibid, 527. 
35 See S Keller, ‘Only Love Remains: Straddling the Real and the Symbolic in the Disposition of Cremated Remains 

Between Divorced Couples’ (2016) 3 Savannah Law Review 117, 120. 
36 [1993] 4 SCR 277. 
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The pattern in the above cases is that the indignities were all physically offered to the human 

remains. In Moyer, the indignities were not caused physically but instead through anti-Semitic 

actions offered to gravesites and tombstones of the deceased.  

The decision in Moyer further confuses what harms and wrongs are being targeted in an 

offence against the dead.37 Moyer presented a unique opportunity in that the harms or wrongs 

involved in this offence are challenged fundamentally. If offering an indignity to a dead body is 

about the wrong regarding a dead body being a deserving symbol that requires respect, then the 

law needs to be clearer on this. Inversely, if offering an indignity against the dead is an offence 

about some other harm or wrong, then this also needs to be clarified. Moyer initially created 

confusion because the court extended the offence beyond interference with only human remains. 

The Supreme Court was ultimately cognizant of this issue because they determined the need to 

clarify that offering an indignity to a monument, which is punishable under section 182(b), requires 

the monument to mark human remains. The idea that monuments on their own can be offered 

indignity is restricted because the offence requires human remains to be marked by the monument. 

Without putting this limiting factor on the offence, it would create criminal liability to various 

indignities that could be offered to monuments regardless of their location. For example, an 

indignity could be committed to far-removed memorials from the deceased’s actual remains. The 

narrow circumstance in which the Supreme Court decided a non-physical indignity against the 

dead could amount to an indignity, in this author’s opinion, was a way to circumvent the issues 

surrounding the more significant problem of who has been harm and what wrong was committed.  

Impact 

Given the diversity of cases that are related to section 182(b), it can be challenging to assess 

the overall impact that Moyer has had. For example, this section has been used in cases related to 

necrophilia,38 concealing homicides,39 and corpse desecration.40 There is limited case law in 

Canada on what constitutes an indignity towards human bodies or human remains. To fully 

understand the impact of Moyer, it will be necessary to discuss the influence it has had on case law 

regarding section 182(b). Subsequently, developments in the ‘dead body’ offence take time 

 
37 These questions are further analyzed in the larger research project. 
38 R v Ladue (1965) 46 CR 287. 
39 See R v LaFantaisie 2004 AJ No 691 (QL); and R v Losier 2020 NBQB 72.  
40 See R v Commanda 2007 ABPC 51; R v White 2009 NLSCTD 99; R v Houle 2013 ABQB 70. 



 119 

because of how rare these offences are. Perhaps, the greatest impact can be seen in the case of R v 

Murray.41  

This New Brunswick case revolved around a funeral home and the facilities in which a 

funeral home had stored the dead before burial. In short, Murray was the owner of the Chaleur 

Funeral Home and had kept dead bodies in a leaking garage. Some bodies were also kept in 

cardboard boxes or placed on the garage floor, where they would begin to decompose. The accused 

was charged with offering an indignity to the dead, and the judge in Murray determined that the 

conduct, in this case, had gone beyond the actions of taking anti-Semitic photographs and crushing 

caskets with a backhoe.42 The primary takeaway from the Murray case is that it is one of the only 

cases in Canadian law that had begun to identify and discuss the potential wrongs and harms in 

the section 182(b) offence. It is highlighted in Rideout J’s discussion of indignity where he had 

acknowledged the link between the deceased and their memory. Furthermore, Rideout J 

specifically referenced the academic arguments made about the memory of the deceased being 

offended by the conduct involved in the dead body offence.43 In addition, he also emphasized that 

prior decisions had not distinguished between the damage caused to the deceased, family, or 

society and treated all three damages collectively.44 There was no distinction between who was 

explicitly harmed, only that the dead, the family, and society were harmed. As more and more 

cases involving section 182(b) come forward, ‘its full articulation will come only as judges 

consider diverse situations and render decisions on them’45 and hopefully, in turn, aid in fully 

understanding the dead body offence.  

Moyer is also helpful because it can provide insight into the Mills case that was heard 

approximately a year earlier. As discussed above, Mills found that damaging a casket of the 

deceased, in turn, would damage the remains that it contained. One of the main points of contention 

was that neither the public nor the families had seen the backhoe crushing caskets. It is rather 

implied from the Supreme Court of Canada’s decision that the intention to cause damage to the 

 
41 2007 NBBR 214. 
42 See Moyer (n 4); and Mills (n 36). 
43 As cited in Murray (n 41), para. 8.  
44 ibid. See also R v Constantineau [1989] OJ No. 809.  
45 Labaye (n 21), para. 26. 
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caskets would knowingly interfere or offer an indignity to the deceased.46 Moyer highlights that 

section 182(b) carries the vital element of indignity and suggests that it is less about physical 

interference with the dead and more about offending the living memory of the deceased.47 Ariss, 

in her research, also supports the idea that Moyer created a ‘legally respected connection between 

a dead body and memory’.48 Furthermore, her research suggests that the indignity offered to a 

gravestone is an indignity offered to humans because the gravestone acts as a vehicle of memory.49 

Moyer has developed section 182(b) regarding indignities to monuments, but it has also helped 

clarify previous judgements, such as the decision in Mills.   

Conclusion 

The legacy of Moyer has yet to be fully realized, but this Canadian case has been 

instrumental in understanding and expanding the ‘dead body’ offence. It diverged significantly 

from the previous case law because it had extended the ability for an indignity offered to the 

deceased to include an indignity offered to a monument.  While this seems like a severe extension 

of the law, the Supreme Court of Canada was careful in their analysis and limited it to only 

monuments which mark remains. Terms like dignity or indignity are controversial,50 and including 

a vague term like indignity can be challenging for the courts to interpret or define. Rideout J 

summarized this issue elegantly when he discussed that indignity changes with practice, and what 

might be an indignity today may not be an indignity tomorrow.51 Section 182(b) captures a wide 

variety of conduct. The changing nature of indignity can serve as one possible reason why, but it 

is not entirely clear whether all of the conduct should fall within the ambit of section 182(b).52 

Moyer illustrates that respect and dignity are key concepts in offences against the dead, but the 

impact on the memory of the deceased also plays a role. It emphasizes the corpse as more than just 

an object that can be physically interfered with, but an entity that deserves special treatment and 

respect.

 
46 The Supreme Court of Canada did not provide their full reasons for overturning the Court of Appeal and restored 

the trial judge’s conviction.  
47 Murray (n 41), para. 8. 
48 R Ariss, ‘Bring Out Your Dead: Law, Human Remains and Memory’ (2004) 19 Canadian Journal of Law and 

Society 33, 44. 
49 ibid. 
50 See A Ashcroft, ‘Making Sense of Dignity’ (2005) 31 Journal of Medical Ethics 679.   
51 Murray (n 41), para. 29.  
52 See I Jones, ‘A Grave Offence: Corpse Desecration and the Criminal Law’ (2017) 37 Legal Studies 599, 612. 
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