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Abstract 
 

 

‘Investigating the Relationship Between Criminal Trespass under Section 144 of the 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 and the Doctrine of 

Adverse Possession: A Comparative Analysis of England & Wales and Canada’ 

 

Stefania Garlicka, Juris Doctor (JD) 

 

Queen’s University Belfast (UK) 

 

August 2021 

 

 

 The doctrine of adverse possession (‘AP’) tends to maintain a subtle and quiet 

existence within the area of property law. Its everyday use and role as a dispute resolution 

mechanism proves to be more than sufficient in handling boundary disputes that property 

owners may experience. This quiet role changes into a controversial topic as soon as an 

AP claim comes into question over a significant piece of land or a residential property.  

There has been little doctrinal research on the relationship between the criminal 

offence of squatting in residential buildings and the property doctrine of AP. This project 

applies a doctrinal approach in investigating this relationship more fully and implements 

a Canadian comparative component to provide insight into the different attitudes towards 

AP in other common law jurisdictions. To successfully investigate this relationship, this 

project addresses four secondary questions: 1. What are the current laws on AP in Alberta 

and what attempts have been made to abolish the doctrine? 2. How has the law on AP 

developed in England & Wales given the political and media coverage on AP and 

squatting? 3. To what extent does section 144 of the Legal Aid, Sentencing and 

Punishment of Offenders Act 2012 (‘LASPOA’) harmoniously exist alongside the AP 

doctrine and, beyond the case of Best, how should their relationship be interpreted? 4. 



 iv 

What alternative recommendations and/or amendments can be made to section 144 

LASPOA? Are these recommendations feasible?  

While the English courts have clarified that the criminalisation of squatting bears 

no effect on AP applications under the civil law, inconsistencies remain between the two 

legal systems. Specifically, despite the superficial clarity in Best concerning the 

reconciliation between section 144 LASPOA and Schedule 6 of the Land Registration Act 

2002, section 144 threatens to undermine AP’s productive social value. As such, this 

project advocates four alternative recommendations to the criminalisation of squatting in 

residential buildings, rendering this disharmony obsolete. These recommendations 

include the adoption of Albertan trespass law elements, the repeal of the squatting offence, 

and the implementation of amendments to the offence. This project aims to contribute to 

the area of property law by finding adequate solutions to this English inconsistency with 

the help of a Canadian perspective.  
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Introduction 
 
 

Acquiring title to land by means of adverse possession (‘AP’) has been a 

controversial topic and is either a positive or negative reality for some. Often labelled on 

the surface as a legalised form of land stealing,1 negative attitudes towards this method of 

acquisition of title are easily adopted if the following definition of AP is accepted: 

‘Wrongful taking eventually generates rightful title’.2 A more positive attitude towards 

this doctrine is generally based on the notion of the doctrine’s historical underpinning, in 

that it promotes ‘efficient land use’.3 This historical underpinning is recognised 

throughout this project. 

Adverse possession has been, and is applied, in a range of circumstances. An older 

example includes settlors who squatted on American land, of which there was an 

abundance.4 The settlors’ benefited from their ‘persistent lawbreaking’5 because their 

possession of the land, to which they had no ‘formal legal entitlement’,6 allowed them to 

remain on the land and even gain other residents’ support.7 A less controversial example 

includes the common boundary disputes between neighbours, which will be further 

discussed in Chapter 1. Today, AP’s support has decreased considerably, where adverse 

occupation of land or residential property is widely frowned upon. 

 
1 Sandra Clarke and Sarah Greer, Land Law Directions (3rd edn, OUP 2012) 163. 
2 Kevin Gray and Susan Francis Gray, Elements of Land Law (5th edn, OUP 2009) para 9.1.6. 
3 Heather Conway and John Stannard, ‘The emotional paradoxes of adverse possession’ (2013) 64(1) 

Northern Ireland Legal Quarterly 75, 76. 
4 Eduardo M Peñalver and Sonia K Katyal, ‘Property Outlaws’ (2007) 155(5) Cornell Law Faculty 

Publications 1095, 1113. 
5 ibid 1106. 
6 ibid. 
7 ibid 1109. 
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Although a relatively old doctrine, AP continues to be used and is seen across most 

common law jurisdictions.8 Adverse possession requirements can differ between 

jurisdictions, and attitudes and beliefs that have been reflected in legislative changes or 

suggested reforms have overlapped. Legislative changes manifest necessary changes in 

order to offer increased protection for citizens of society or can have an alternative goal 

of long-awaited reforms to fit with the needs of present-day society.9 While some changes 

are favourable and do not meet negative criticism, others are not so readily accepted, 

especially if implementation was not previously promoted with a convincing array of 

justifications. Such situations can lead to expressed disapproval of these legislative 

changes by the public and political representatives. This was the case in England & Wales 

after the passing of section 144 of the Legal Aid, Sentencing and Punishment of Offenders 

Act 2012 (‘LASPOA’), which now criminalises squatting in residential buildings. 

Because AP claims to registered land are covered under Schedule 6 of the Land 

Registration Act 2002 (‘LRA’), the passing of section 144 resulted in a major potential 

overlap with Schedule 6, leading to more questions being asked than answered. This 

concerning overlap is the focus of this project. 

It is reasonable to think that in criminalising actions, careful thought and 

consideration is placed into the process and consequences of passing criminal provisions. 

This dissertation argues that this is not always the case. Simester and von Hirsch have 

asked the moral question of when it is appropriate to implement criminal provisions in 

 
8 Such as Canada, the United States, Australia, and Hong Kong. 
9 For example, the LRA, pt 8, sets out the framework for electronic conveyancing, however, its 

implementation within HM Land Registry is yet to be seen. 
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order to ‘regulate the behaviour of citizens’,10 and have stated that it is often pursued when 

alternative means of control towards citizens who do not obey the law are ‘ineffective to 

achieve that end’.11 While Simester and von Hirche’s statement may be legitimate, 

problems arise as soon as compatibility concerns emerge in practice surrounding civil and 

criminal legislation, as was seen with Schedule 6 LRA and section 144 LASPOA. This 

dissertation, therefore, investigates the following research question: to what extent does 

the criminal offence of trespass under section 144 LASPOA relate to the property law 

doctrine of AP?  

 

Methodology 
 
 

Design and Justification  
 

The current author’s interest surrounding the doctrine of AP and squatting 

transpired after attempting to understand the reasoning behind the criminalisation of 

squatting in England & Wales, and what particular relationship it holds (if at all) with the 

property law aspect of AP. The case of R (Best) v Chief Land Registrar12 was the first to 

present this dilemma of making an AP claim under Schedule 6 LRA, while having 

committed the offence of squatting in a residential building under section 144 LASPOA. 

Further issues embedded within this area of acquiring property rights led to the discovery 

of consistent attempts to abolish AP in the jurisdiction of Alberta, Canada. This 

dissertation’s research also investigates the portrayal of occupiers (or squatters) and the 

 
10 Andrew P Simester and Andreas von Hirsch, Crimes, Harms, and Wrongs: On the Principles of 

Criminalisation (Hart Publishing 2011) 3. 
11 ibid 4.  
12 [2015] EWCA Civ 17. 
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AP doctrine within the political sphere of Alberta and England & Wales, as well as within 

the media. Alberta was chosen as the alternative jurisdiction due to the province’s 

consistent political doubts concerning AP and due to the province’s legislative efforts of 

abolishing the doctrine. Notwithstanding these efforts, AP continues to maintain its 

presence in Alberta, where the courts have interpreted the AP doctrine restrictively. These 

interpretations have limited the number of successful AP claims, comparable to the 

decrease in successful AP claims in England & Wales after the implementation of the 

LRA and section 144 LASPOA. 

 This dissertation employs doctrinal and comparative desk-based research, 

resulting in a low-risk research project. This desk-based research is comprised of an in-

depth analysis of primary sources such as Canadian and English legislation and case law. 

Secondary sources such as legislative bills, legislative reports, journal articles, book 

chapters, command papers, and online news articles are analysed accordingly. These 

sources are also used to complete literature reviews in appropriate areas of the project and 

are included throughout the chapters. The doctrinal approach contributes to the 

comparative method. Through the qualitative desk-based method, the Canadian and 

English jurisdictional differences and similarities will emerge, naturally bringing the 

comparative analysis into the project. The comparative methodology fits the aims of the 

dissertation. In comparing the two common law jurisdictions, differences in the way the 

jurisdictions have approached the doctrine of AP are discussed.13 Further, in investigating 

these differences, the questions of ‘how’ and ‘why’ Alberta and England & Wales decided 

 
13 Michele Graziadei, ‘The structure of property ownership and the common law/civil law divide’ in Michele 

Graziadei and Lionel Smith (eds), Comparative Property Law: Global Perspectives (Edward Elgar 

Publishing 2017) 84. 
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to resolve AP issues in their respective ways14 allow for more concrete evidence in 

determining the strengths and weaknesses of these approaches. This ultimately contributes 

to the dissertation’s central inquiry, by way of answering the question of what one 

common law attitude towards AP tells us about the alternative attitude. Specifically, in 

both the Canadian and English jurisdictions, similar political platforms emerged in an 

attempt to combat the AP doctrine. The solutions and steps taken to weaken and affect the 

doctrine, however, differ. This is what led to an interesting examination and review of the 

legal positions in the respective jurisdictions.  

 Based on the nature of this research project, the doctrinal methodology was best 

suited as it allows for an extensive review and examination of legislation and case law, 

which are vital to contributing to the understanding of the dissertation’s focus. The 

doctrinal approach also contributes to the comprehensive comparability of these primary 

sources involving AP provisions and attitudes of the common law jurisdictions. The 

critical study of this primary material is then used to draw conclusions based on the area 

of interest.15 

 

 

Subordinate Research Questions  
 
 In order to answer the main research question of this dissertation, there are four 

subordinate questions that will be addressed, and will assist with the dissertation’s 

development. They allow for a more precise investigation of the project’s main argument. 

Each question is addressed in the chapters chronologically, however, comparisons 

 
14 Caroline Morris and Cian C Murphy, Getting a PhD in Law (Hart Publishing 2011) Ch 3. 
15 Terry Hutchinson, ‘Doctrinal Research: Researching the Jury’ in Dawn Watkins and Mandy Burton (eds), 

Research Methods in Law (2nd edn, Routledge 2017) 9-10. 
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between Alberta and England & Wales will be made throughout the project. The 

secondary questions are as follows: 

 

1. What are the current laws on AP in Alberta and what attempts have 

been made to abolish the doctrine? 

2. How has the law on AP developed in England & Wales given the 

political and media coverage on AP and squatting? 

3. To what extent does section 144 LASPOA harmoniously exist 

alongside the AP doctrine and, beyond the case of Best, how should 

their relationship be interpreted?  

4. What alternative recommendations and/or amendments can be made 

to section 144 LASPOA? Are these recommendations feasible?  

 

 

Project Structure 
 

This project first begins with two Portfolio documents: the Case Note and the 

Legislation Report. Both centre around the English jurisdiction. The Case Note and 

Legislation Report are included throughout the dissertation and act as a point of reference 

to assist in the contextualisation of the dissertation’s main argument. However, it is 

important to note that these two documents act as separate components of the dissertation. 

The Case Note discusses the Best16 case in detail and provides a thorough analysis of the 

Court of Appeal’s ruling. This Case Note is appropriate as it introduces the first case that, 

to some extent, managed to clarify the uncertain relationship between section 144 

 
16 n 12. 
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LASPOA and Schedule 6 LRA. Next, the Legislation Report provides reasons for the 

emergence of the LASPOA as a whole, and subsequently, goes on to focus solely on 

section 144.17 The report discusses the then Conservative-Liberal Democrat Coalition 

Government’s (‘the Coalition Government’) concerns surrounding squatting, which 

ultimately led to the enactment of section 144. The report continues by illustrating the lack 

of evidence concerning squatting in residential buildings and the rushed passing of a 

provision through Parliament that eventually resulted in significant implications for 

English property law.18  

Chapter 1 introduces the laws surrounding AP in Alberta, the current land titles 

system functioning in the province, and the extent to which the two are compatible with 

each other. Moreover, Chapter 1 gives a substantial overview of the recent political stance 

in Alberta regarding AP, as well as an evolution of the province’s AP laws, and how the 

laws have matured over the past few decades. Chapter 1 provides insight into an 

alternative, Canadian AP approach. Chapter 2 presents the alternative English AP 

perspective, in which the first step of passing stricter AP laws relating to registered land, 

with the subsequent criminalisation of squatting, are discussed. Chapter 2 uses the 

Albertan context provided in Chapter 1 to present contrasts between the jurisdictions, and 

further compares the media portrayals of squatting and AP between England & Wales and 

Alberta. Chapter 3 addresses the dissertation’s main research question and goes further by 

first investigating the civil and criminal law interplay more generally. Using the areas of 

property and theft, as well as the case of R v Hinks,19 Chapter 3 analyses the harmonious 

 
17 As will be explained in the Legislation Report, section 144 has no relation to the remaining LASPOA 

provisions and is the reason why the Legislation Report focusses solely on section 144.  
18 See the Legislation Report and Chapter 3. 
19 [2001] 2 AC 241. 
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relationship between section 144 LASPOA and Schedule 6 LRA that was demonstrated 

in Best and argues that as was held in Hinks, a reconciliation between the two provisions 

was not needed in Best. Furthermore, the Chapter discusses the problems that arise beyond 

Best, and how section 144 undermines the productive aims of AP. Finally, using Albertan 

trespass laws, Chapter 4 uses the analyses in the three previous chapters to provide 

alternative recommendations to section 144. These recommendations include applying 

elements of Albertan trespass laws, repealing section 144, and amending section 144 to 

eliminate the inconsistencies between section 144 LASPOA and Schedule 6 LRA. 

Appendix 1 contains a list of acronyms and abbreviations used throughout this project.  
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Portfolio: Case Note 
 

 

R (on the application of Best) v Chief Land Registrar [2015] EWCA Civ 17 
 

 

Introduction   
 

 The first component of the Portfolio is the Case Note and is a significant element 

of this project, as it introduces a decision concerning the interplay between section 144 

LASPOA and Schedule 6 LRA. This Case Note focusses on R (Best) v Chief Land 

Registrar [2015] EWCA Civ 17, which reached the Court of Appeal (‘CofA’). There, it 

was decided that an offence under section 144 did not interfere with an occupier fulfilling 

the AP requirements, subsequently leading to a successful AP application through 

Schedule 6. This decision clarified previous concerns surrounding the repercussions of 

section 144’s effect on AP claims. However, this Case Note highlights that, despite this 

landmark decision, Sales LJ’s clarification and direction is superficial on the basis that 

lingering questions remain as to section 144 and Schedule 6’s compatibility. Further, 

while the CofA resolved the issue of whether AP claims can be made while committing 

the section 144 offence, the Court’s decision did not eliminate the possibility of 

individuals facing the sanctions under section 144 throughout their possession. Given that 

it is still possible to acquire title through AP while committing the section 144 offence 

and given the existence of alternative provisions which offer similar protection to 

homeowners,1 section 144’s enactment can be argued to have been unnecessary, 

 
1 The alternative provisions are discussed in Chapter 2 of the dissertation. 
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especially considering its role in undermining the productive social value of AP when 

analysing its overlap with the doctrine.2 

This Case Note presents the successive stages of the judicial review proceedings 

in Best, culminating in a unanimous decision in the CofA. It introduces the arguments 

presented on appeal, and the different interpretations leading to the ruling. Further, the 

Case Note discusses the decision’s application towards administrative decision-making 

within HM Land Registry (‘LR’) and what the Best decision will mean for similar cases 

in the future, which are yet to be encountered. The focal point of this Case Note is to first 

illustrate the flexibility of the illegality doctrine under English law, known as the ex turpi 

causa maxim,3 which ultimately assisted the CofA in its decision. Next, the Case Note 

investigates the Court’s analysis of the relationship between the criminality of section 144 

and the application for registered title under Schedule 6. The latter point is illustrated by 

the Court’s interpretation of the competing public policy considerations. 

 

Facts and Issue 
 
 The claimant spotted an abandoned residential building. The registered owner of 

the property in question had passed away, leaving it empty and by that point, vandalised.4 

The claimant began repairing the property in 1997, including roof repair, garden clean-

up, and ceiling and skirting board repair.5 Since 2001, the claimant stated that he had 

 
2 This overlap is discussed in Chapter 3; Worth noting are the additional costs that have been put toward 

providing homeowners this extra protection. An estimated £5 million/year is set to cost the Criminal Justice 

System in dealing with the criminalisation of squatting, see Ministry of Justice, Options for Dealing with 

Squatting: Impact Assessment (IA No MoJ114, 2011) 

<http://www.justice.gov.uk/downloads/legislation/bills-acts/legal-aid-sentencing/squatting-ia.pdf> 

accessed 12 February 2021. 
3 The ex turpi causa maxim follows that ‘a person should not be allowed to profit from his own wrongdoing’, 

see Patel v Mirza [2016] UKSC 42 [99] (Lord Toulson). This is discussed in subsequent sections. 
4 The proprietor’s son was also not seen since 1996. 
5 R (Best) v Chief Land Registrar [2014] EWHC 1370 (Admin) [3] (Ouseley J). 
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treated the property as his own and occupied the property by making the reparations 

‘without anyone’s consent’ for the next 11 years.6 In January 2012, the claimant moved 

into the property permanently. The claimant applied for registered title of the property 

with the LR in November 2012, claiming that he had adversely possessed the property for 

the requisite period of 10 years.7 With section 144 LASPOA coming into effect in 

September 2012, the claimant was committing a criminal offence from September until 

November 2012. The LR rejected the claimant’s AP application because the claimant was 

relying on the criminal act under section 144 to give evidence of his AP, something that 

the LR stated was not possible.8 The claimant applied for judicial review. The issue was 

whether the claimant’s possession of the residential building disqualified him from 

applying for registered ownership pursuant to Schedule 6 LRA.   

 

Judicial Review 
 
 The claimant argued that the LR (‘the defendant’) wrongly rejected his AP 

application and challenged the LR’s decision under four grounds. For the purposes of this 

project, only the first two will be discussed:9  

 

(i) section 144 LASPOA did not affect the operation under 

Schedule 6 LRA in any way, and that his criminal trespass of the 

property did not exclude him from making an AP application 

 
6 ibid. 
7 LRA, sch 6, para 1. 
8 R (Best) v Chief Land Registrar [2015] EWCA Civ 17 [16]-[17] (Sales LJ).  
9 The third and fourth ground are outside of the scope of this dissertation, as they focus on the claimant’s 

argument that incompatibility exists between section 144 LASPOA and article 8 of the Convention for the 

Protection of Human Rights and Fundamental Freedoms. The trial judge found no incompatibility between 

the provisions.  



 12 

under Schedule 6. Further, that section 144 was solely enacted 

for the purpose of increased homeowner protection and nothing 

else; and 

(ii) that section 144 did not criminalise acts other than ‘living’ in the 

premises,10 and that along with his continued intention to reside 

in the property, the claimant’s pre-LASPOA actions fulfilled the 

requirements to rely on Schedule 6.  

 

The defendant contended that Schedule 6 should be interpreted alongside section 144 as 

following the illegality doctrine that ‘no system of jurisprudence should create, and no 

judicial system should enforce, rights which derive from the criminal acts of the person 

who seeks to rely on them’.11 Further, the defendant asserted that the LRA did not mention 

criminal trespass as being an exception to the illegality doctrine12 and that section 144 did 

not mention that Schedule 6 was not to be affected by the criminal provision.13 While this 

may be true, it is also correct that section 144 did not mention that Schedule 6 was to be 

affected by the criminal provision.14 The defendant went so far as to interpret the meaning 

of AP under Schedule 6 as ‘possession which is tortious and so unlawful, but not unlawful 

possession which is also itself a criminal offence’.15 The defendant attempted to limit the 

meaning of possession, by stating that to apply for AP under Schedule 6, the act of 

adversely possessing property could only amount to tortious actions (trespass) and 

 
10 E.g. locking the doors and windows, or making other reparations, Best (n 5) [6] (Ouseley J). 
11 ibid [34]. As will be discussed in the ‘Judgment of Sales LJ’ section below, the ex turpi causa maxim is 

not an absolute principle. 
12 ibid. 
13 ibid.   
14 This was essentially the overarching argument of the claimant in Best (n 5).   
15 Best (n 5) [35] (Ouseley J).  
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excluded all possession that is considered criminal (squatting in a residential building). 

The trial judge, Ouseley J, rejected this interpretation. 

 Cases that were heavily referenced throughout the proceedings were Tinsley v 

Milligan,16 R (Smith) v Land Registry (Peterborough),17 and Bakewell Management v 

Brandwood.18 These cases involved the illegality doctrine. In Tinsley, the claimant and 

defendant purchased property, however, the property was solely in the claimant’s name 

for the purpose of committing benefit fraud by both parties. The claimant brought 

proceedings claiming sole possession of the property. The defendant disputed that she was 

entitled to beneficial ownership of the property. While the defendant admitted to 

committing benefit fraud, the court in Tinsley held that the defendant did not need to rely 

on her illegal actions to claim beneficial ownership.19 She was able to claim this ownership 

by proving her contribution to the purchase of the property, and by proving both parties’ 

intention of joint ownership. For the claimant to obtain sole ownership, she would have 

had to invoke the illegality doctrine and admit to her fraudulent actions. During the 

judicial review of Best, the defendant relied on Tinsley to show the contrasting situation: 

while the defendant in Tinsley was not obliged to rely on her criminality to gain beneficial 

ownership, the LR in Best contended that the claimant must have relied on his criminal 

possession to gain any benefit under Schedule 6.  

In Smith, the claimant applied for registered title to land by means of AP. The land, 

however, was a public highway used by others and it was a criminal offence to obstruct 

 
16 [1994] 1 AC 340. At the time of Best’s judicial review, Tinsley was the leading authority on the illegality 

doctrine. In 2016, Patel (n 3) overruled Tinsley. 
17 [2009] EWHC 328 (Admin). 
18 [2004] 2 AC 519. 
19 Tinsley (n 16) 366D-E (Lord Jauncey), 368G-H (Lord Lowry), and 372A (Lord Browne-Wilkinson).  
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any public highway under section 137 of the Highways Act 1980. The defendant in Best 

placed heavy weight on this case, arguing that because the claimant committed a criminal 

offence under section 144, he could not claim AP by relying on an illegal act. The 

defendant cited Judge Pelling QC, who stated that obstructing the highway was not just 

tortious, but rather, criminal.20 In the trial case of Best, Ouseley J rejected this reasoning 

because the defendant relied on the trial case decision of Smith,21 rather than the CofA 

decision.22 In the CofA, Smith was alternatively decided from a public rights point of view. 

The public rights to the highway overruled any proprietary rights that the claimant would 

have obtained if his AP claim was successful.23 Based on this, the CofA in Smith did not 

find it necessary to deal with the illegality doctrine at all. Ouseley J rejected Smith, holding 

that it was the LASPOA that was in question in Best, not the Highways Act 1980. 

Moreover, the fact that Smith did not deal with the issue from an illegality perspective 

made it difficult to rely on the case.  

It was the Bakewell case which assisted Ouseley J to rule in favour of the claimant. 

There, common land was sold to a new owner who sought an injunction against all owners 

of adjoining properties. The owners of the homes adjoining the road claimed that they had 

acquired rights through an easement by prescription24 and were permitted to continue its 

use. Importantly, the use of the common land without the owner’s consent would have 

constituted a criminal offence under section 193(4) of the Law of Property Act 1925. The 

 
20 Smith (n 17) [14]. 
21 ibid. 
22 R (Smith) v Land Registry (Peterborough) [2010] EWCA Civ 200. 
23 In other words, ‘the public rights over a highway could not be extinguished by adverse possession: they 

would survive the acts necessary to found what would otherwise be acts of adverse possession’, see ibid 

referenced in Best (n 5) [56] (Ouseley J). 
24 In other words, throughout the years, they acquired a ‘right of way’ to the road, see Kevin Gray and Susan 

Francis Gray, Elements of Land Law (5th edn, OUP 2009) paras 5.1.70, 5.1.78, and 5.1.84. 
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question was whether the individuals using the road could claim prescription while relying 

on their criminal conduct. The court used a ‘balance of policies approach’,25 and held that 

because the owner had the power to remove the illegality of the road’s use, that 

prescription could be awarded.26 Even though the individuals were committing an offence 

over the 20 years by using the road and could have equally been found guilty of its use 

during that time, they ultimately relied on their illegal act to acquire the prescription. 

Ouseley J accepted the rationale in Bakewell, it being that ‘one fundamental public policy 

may have to yield to a countervailing public interest’.27 Applying it to Best, Ouseley J 

stated, ‘A similar countervailing public interest applies: title should not be left uncertain 

in the face of long possession to which there had been no adverse reaction even if no 

consent’.28  

Ouseley J also considered factors other than policy interests. Proprietors have the 

power to remove a squatter from their property over the 10-year limitation period. If no 

action is taken by the proprietor, Ouseley J admitted that it is difficult to validate the bar 

of AP applications.29 This is true given that, even after an AP application is made, 

proprietors are still given one chance to object to the application.30 Finally, Ouseley J 

refused to accept that section 144 was introduced for any reason other than providing more 

protection to homeowners. He stated that ‘It was not to throw a spanner into the delicate 

workings of the 2002 Act, with random effects on the operation of adverse possession, all 

without a backward glance’.31 Ouseley J found in favour of the claimant and held that 

 
25 Herman Melville, ‘Illegality and the law of fast-fish and loose-fish’ (2017) 57 Irish Jurist 14, 18. 
26 Bakewell (n 18) [46]-[47] (Lord Scott).  
27 Best (n 5) [69] (Ouseley J).  
28 ibid.  
29 ibid [84]. 
30 LRA, s 73(1); LRA, sch 6, para 3(1). 
31 Best (n 5) [85].  
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Parliament, in enacting section 144, did not intend for AP claims to be barred. He stated 

that ‘the defendant’s decision was founded on an error of law as to the effect of section 

144 LASPOA on adverse possession’.32 The defendant appealed.  

 

Court of Appeal 
 
 The LR (‘the appellant’) argued that Ouseley J had erred in allowing Mr Best’s 

(‘the respondent’) application to proceed under Schedule 6 LRA. The appellant contended 

that allowing the application would ‘compromise the integrity of the legal system by 

rewarding criminal trespass’.33 The respondent contended that AP claims could not be 

made without relying on the tortious act of trespass, and that the public policy 

consideration of putting land to ‘good use’34 overrode the public policy consideration of 

relying on an illegal act.35 The respondent further argued that section 144 was 

implemented to offer increased protection to homeowners, rather than to affect title 

acquisition through AP. The issue in the CofA was whether the ‘active use and 

marketability of land’36 should outweigh the ex turpi causa maxim when it came to the 

section 144 offence.  

 

Judgment of Sales LJ 
 
 Sales LJ gave the leading judgment and focussed on two fundamental features: (i) 

the illegality doctrine;37 and (ii) the balance of competing public policies.38 The latter 

 
32 ibid [87] (Ouseley J). 
33 Best (n 8) 25. 
34 ibid. 
35 Buckinghamshire County Council v Moran [1990] Ch 623. 
36 Best (n 8) [45] (Sales LJ).  
37 Tinsley (n 16). 
38 Hounga v Allen and another [2014] 1 WLR 2889. In Best (n 8), this involved the competing policies 

between section 144 and Schedule 6.  
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prompted Sales LJ to rule in favour of the respondent. The CofA sidestepped Tinsley,39 

illustrating the extent to which AP claims were recognised in the presence of a criminal 

wrongdoing by the Court. The advantage that the CofA had over the High Court was the 

Hounga v Allen case.40 In Hounga, the claimant illegally entered the United Kingdom 

(‘UK’) to work for the defendant. Eventually, the claimant was let go and she brought 

proceedings claiming racial discrimination. Reaching the Supreme Court of the United 

Kingdom (‘UKSC’), the issue there was whether the illegality defence should override the 

racial discrimination complaint. The UKSC ruled in favour of the claimant, deciding the 

case partly through analysis of the ex turpi causa maxim.41 In circumstances where the 

maxim arises, it is within the court’s discretion to examine any underlying public policy 

considerations that may act as countervailing factors,42 resulting in flexibility of the 

illegality doctrine. The UKSC in Hounga provided the following explanation on public 

policy principles: 

 

Rules which rest upon the foundation of public policy, not being rules 

which belong to the fixed or customary law, are capable, on proper 

occasion, of expansion or modification: Maxim Nordenfelt Guns and 

Ammunition Co v Nordenfelt [1893] 1 Ch 630, 661 (Bowen LJ). So it is 

necessary, first, to ask “What is the aspect of public policy which founds 

 
39 At the time, the leading case on the illegality doctrine. 
40 n 38. 
41 The maxim is not an absolute principle and does not act as an overarching rule that covers all areas of the 

law, see Best (n 5) [45] (Ouseley J); Mark Pawlowski, ‘Criminal Squatting and Adverse Possession: A Case 

of Interpretative Logic’ (2015) 24 Nottingham Law Journal 129, 132. 
42 Hounga (n 38) [46]-[52] (Lord Wilson JSC), referenced in Best (n 8) [54] (Sales LJ).  
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the defence?” and, second, to ask “But is there another aspect of public 

policy to which application of the defence would run counter?43 

 

The UKSC held that the policy considerations were in favour of the claimant (who relied 

on the Race Relations Act 1976), and not in favour of the illegality defence.44  

The Law Commission (‘LC’) confirmed the flexibility of the illegality doctrine.45 

While the LC’s report focussed on the illegality defence in contract cases, it supported the 

view that rules can be adaptable since underlying principles shift from case to case.46 

Therefore, the illegality defence should be enforced only in circumstances where it can be 

‘justified by the policies that underlie its existence’.47 Sales LJ adapted this approach in 

his judgment, and balanced the section 144 LASPOA public policy considerations against 

those found under Schedule 6 LRA.48 The underlying Schedule 6 policy was to avoid the 

abandonment of land and instead to make it marketable.49 In contrast, the section 144 

policy was to deter squatters and to provide homeowners assistance for the immediate 

removal of squatters from their property. None of the LC’s consultation papers gave 

hypothetical situations of what the case would be if actions relied on for AP claims were 

to overlap with the criminal law. 50 Although the consultation51 and LC report52 were 

 
43 Hounga (n 38) [42] (Lord Wilson JSC). 
44 ibid [44] (Lord Wilson JSC), referenced in Best (n 8) [53] (Sales LJ). 
45 Law Commission, The Illegality Defence: A Consultative Report (Law Com CP No 189, 2009) para 3.142. 
46 ibid para 3.140; Nicholas Strauss QC, ‘Ex turpi causa oritur actio?’ (2016) 132 Law Quarterly Review 

236, 236-237. 
47 Law Commission (n 45) para 8.1. 
48 Best (n 8) [70]. 
49 Law Commission, Land Registration for the Twenty-First Century: A Consultative Document (Law Com 

No 254, 1998) paras 10.43 and 10.59; Best (n 8) [20] (Sales LJ). 
50 Best (n 8) [24] (Sales LJ). 
51 n 45. 
52 Law Commission, Land Registration for the 21st century: A Conveyancing Revolution (Law Com No 271, 

2001). 
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published prior to the LASPOA, consideration of this criminal-civil overlap may have 

provided an answer to the conflict in Best. 

Further, like Ouseley J, Sales LJ relied heavily on Bakewell. Sales LJ accepted 

that, because the registered proprietor of the property in question had the ability to remove 

the respondent’s criminal status, there was no existing public policy that prevented an AP 

application, further distinguishing Best from Smith.53 While considerable weight was 

placed on Bakewell in finding in favour of the claimant, adopting the Bakewell exception 

towards a case involving AP presents nuances,54 which are discussed in the ‘Analysis’ 

section below. 

Finally, Sales LJ analysed which actions under section 144 were considered 

criminal.55 He concluded that it was the act of living in a residential property and not 

‘taking adverse possession of a residential property’56 that was criminalised. The 

respondent’s application was rejected only because he moved into the residence in January 

2012 and continued to live in the property a couple of months after section 144 came into 

effect. However, the respondent presented all necessary AP elements before January 2012, 

asserting his right to apply for registered title under Schedule 6.57 Sales LJ pointed out 

that if an individual was forced to acquire possession by means other than by living in the 

property over a 10 year period (after section 144 came into effect) in order to eventually 

apply for title acquisition, such logic would contradict the underlying AP policy, it being 

 
53 Best (n 8) [87]-[88] (Sales LJ). 
54 Pawlowski (n 41). 
55 Best (n 8) [77]. 
56 ibid. 
57 An alternative argument was made by Thomas Dunk, ‘The best approach to adverse possession, and the 

decline of factual possession’ (2016) 5 Conveyancer and Property Lawyer 331, 332. Dunk argued that the 

respondent’s possession through the renovations simply demonstrated ‘care of land’, rather than ‘outright 

control of the land’. Dunk also argued that there has been a steady ‘lowering of the criteria for factual 

possession’ by the English courts.  
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that land should be used and not sterilised.58 This led to a discussion on acquiring title to 

residential property by possessing its surroundings rather than the house itself.59 Sales LJ 

rejected this, stating that these distinctions would complicate matters even further and 

were not intended by Parliament. He held that Parliament did not intend for section 144 

LASPOA to affect the workings of Schedule 6 LRA60 and further stated that section 144’s 

objective was practical: to discourage individuals from squatting and to offer homeowners 

immediate assistance in their removal.61 

 

 

Judgment of Arden LJ 
 
 Arden LJ came to the same conclusion as Sales LJ through statutory interpretation 

rather than through a competing public policies analysis. She rejected the application of 

Bakewell62 and Hounga, citing their materially different facts and different areas of law 

as the main reasons.63 Arden LJ gave six interpretive reasons for her decision: (i) section 

144 and Schedule 6 operate under two different pieces of legislation and there was no 

mention of section 144 affecting the civil operation of AP in the legislations;64 (ii) the act 

of applying for title through AP was not itself criminalised;65 (iii) the LR’s argument (that 

section 144 bars the application of AP rights) went against the civil law’s underlying 

policy that abandoned property should be put to good use. If no objections are given from 

the paper owner against the squatter’s use of the residential property, the underlying policy 

 
58 Best (n 8) [77]. 
59 ibid [78] (Sales LJ). 
60 ibid [70]. 
61 ibid [71]. 
62 While Arden LJ rejected the Bakewell rationale, she accepted the case for Lord Hope and Lord Scott’s 

statutory interpretations, see Best (n 8) [110]. 
63 Best (n 8) [109]-[112] (Arden LJ). 
64 ibid [108]. 
65 ibid. 
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of AP laws would be undermined if the LR’s argument was accepted;66 (iv) if the LR’s 

arguments were accepted, then this would have meant that all acts other than living in the 

residential property would not have barred AP applications. This argument lacked 

rationale and did not promote the objectives of the ‘long-standing doctrine’;67 (v) the LR 

accepting the registration application ‘does not condone the illegality or assist it’,68 as the 

criminality was covered under section 144 and not Schedule 6;69 and (vi) if the application 

was successful, the registered owner would still have been protected under Schedule 6 and 

would have had the chance to reject the application.70  

To a certain extent, due to its simplicity,71 Arden LJ’s orthodox statutory 

interpretation can be preferred.72 However, in addition to McCombe LJ supporting Sales 

LJ’s judgment,73 when questions of morality74 appear, the balance of public policies 

between section 144 and Schedule 6 relied on by Sales LJ is preferred.75 

 

Analysis 
 

As mentioned, under the illegality doctrine, individuals cannot benefit from their 

own illegal conduct. Allowing Mr Best’s Schedule 6 application to continue did not 

guarantee Mr Best a benefit of any kind for the last reason given by Arden LJ (the 

registered proprietor would have had the chance to reject the application). For Mr Best to 

 
66 ibid. 
67 ibid. 
68 ibid. 
69 ibid. 
70 ibid. 
71 Pawlowski (n 41) 136. 
72 n 62. 
73 Best (n 8) [100] (McCombe LJ). 
74 Sales LJ balancing the public policy consideration under Schedule 6 LRA and the public policy 

consideration under section 144 LASPOA. 
75 Mark West, ‘Adverse possession, illegality and land registration: the balancing of conflicting public 

policies’ (2015) 5 Conveyancer and Property Lawyer 432, 444. 
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gain any sort of benefit, whether it be financial or having a place to live, his application 

would have to first pass all Schedule 6 stages.  

While there have been no subsequent cases concerning the relationship between 

section 144 and Schedule 6, Best itself is a significant case that provides clarity and 

direction though with two distinctive judgments. The criminal action falling within section 

144 is no longer a factor for Schedule 6 applications as was at first decided by the LR. 

The Best decision illustrates the reconciliation that exists between the two provisions.76 

This reconciliation demonstrates an additional balance created by the courts: (i) in 

accordance with section 144, the paper owner may take advantage of the increased 

protection to seek authoritative assistance to remove a trespasser from their property. Time 

immediately stops running in favour of the squatter; (ii) failure of the owner to remove 

the trespasser allows for the AP process to continue. With this balance, registered 

proprietors are favoured: they receive notice if an application is made. The fact that this 

was not the case in Best makes it a unique situation. Thanks to Best, it is now accepted 

that the intention of passing section 144 was not to cease AP applications;77 Best proved 

that Parliament’s lack of addressing this relationship has made applications more difficult 

when section 144 is involved.   

While Best provides clarity as to the provisions’ interactions, this clarity is 

superficial for two reasons. The first reason relates to Sales LJ’s use of Bakewell. 

Pawlowski has stated that using the Bakewell exception in a case involving AP is 

 
76 Robin Hickey, ‘A property law critique of the criminalisation of squatting’ in Lorna Fox O’Mahony, 

David O’Mahony and Robin Hickey (eds), Moral Rhetoric and the Criminalisation of Squatting: Vulnerable 

Demons? (Routledge 2015) 164. 
77 Best (n 8) [70] (Sales LJ); ‘Residential squatting: the sting in the tail’ (2015) 35(10) Property Law Bulletin 

73, 74. 
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problematic.78 As Chapter 1 will discuss, an owner giving someone permission to remain 

on their land generates a licence to occupy. One of the core elements of AP is that the 

possession must be ‘adverse, not by consent of the owner’.79 By Best adopting the 

Bakewell analogy, it being that a registered proprietor is able to remove the criminality 

label from the trespasser if permission is given, these two factors apply automatically. If 

the proprietor in Best gave the claimant permission to occupy the premises, she would be 

granting him a licence to occupy the premise. However, as soon as a licence is granted by 

a proprietor, the occupier’s AP claim is quashed because their occupation is no longer 

‘adverse’.80 While this may be true, it was not the issue for Sales LJ, who instead 

maintained the importance of balancing the provisional policy considerations to decide 

the appeal.81 The possibility that the registered owner in Best had in removing the 

criminality label from Mr Best indicated that ‘there is no significant countervailing public 

policy factor inherent or reflected in section 144 which supervenes to distort the balance 

of rights set out in the LRA.’82 This can be contrasted with Smith, where the owner’s 

consent as to the use of the highway was immaterial to the question of whether an offence 

was committed.  

The second reason relates to the question of the two legal systems not being in 

sync with each other when it comes to the underlying operation of AP law. Hickey stated 

 
78 Pawlowski (n 41) 134. 
79 Gray and Gray (n 24) para 9.1.44. 
80 Pawlowski (n 41) 134; This point was disputed in Robin Hickey, ‘The effect of supervening permission 

on adverse possession’ (2017) 3 Conveyancer and Property Lawyer 223, 226-229. Hickey stated that it can 

be difficult to accept the argument that unilateral permission of occupation can terminate the operation of 

an individual’s AP, as was held in Smith v Molyneaux [2016] UKPC 35. This is because under the Limitation 

Act 1980, ss 29(2)(a) and 30, acknowledgement from the possessor that a better title exists than the one he 

bears, is needed in writing. Once this is done, only then does the limitation period begin to run anew.  
81 Pawlowski (n 41) 135; Best (n 8) [89]. 
82 Best (n 8) [90] (Sales LJ). 
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that it is ‘illogical, to impose a criminal deterrent at the point of entry to the LRA 2002’s 

‘carefully balanced’ regulation of the property position of squatters’83 if the civil legal 

system continues with its commitment to the underlying policy of AP law. This causes the 

two legal systems to address ‘opposite ends of the adverse possession spectrum’.84 While 

Best delivered ‘surface-level’ clarity in finding that section 144 does not affect the 

possibility of making AP applications, lingering questions emerge as to the criminal 

provision’s effect on AP’s productive social value. The reconciliation in Best, then, risks 

overshadowing the complicated question of section 144’s impact on AP. Sales LJ’s 

reconciliation of section 144 and Schedule 6 is explored in Chapter 3. 

While section 144 does not eliminate the possibility of acquiring proprietary rights 

under the civil law, the possessory conduct85 needed to begin the process of this 

acquisition is criminalised. This renders section 144 a legislative liability in terms of 

undermining the original ‘social value in practices of non-permissive occupation’.86  

 

Conclusion 
 

While Best settled legislative uncertainties surrounding the criminal and civil 

provisions, uncertainty lingers between a deterrent provision offering increased protection 

to homeowners, and the common law acquisition of registered title. When analysed more 

thoroughly, the clarity in Best is superficial in that questions remain regarding the 

provisions’ compatibility, specifically, section 144’s underlying effect on AP’s productive 

 
83 Hickey (n 76) 165. 
84 Robin Hickey, ‘The Best outcome: the application of Schedule 6 and the reinforcement of adverse 

possession policy under the Land Registration Act 2002’ 2017 1 The Conveyancer and Property Lawyer 53, 

60. 
85 Factual possession. 
86 Hickey (n 76) 173. 
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social value. The reality of the English courts needing to interpret legislation to such an 

extent as was done in Best confirms the LR’s uneasiness expressed in its response to the 

LC’s consultation.87 The inconsistencies that remain as to the criminal and civil systems 

brings forth the point at issue in this research project, that is, the extent to which these 

provisions work together, if at all.

 
87 Ministry of Justice, Options for dealing with squatting (Response to Consultation CP 12, 2011) 25. 
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Portfolio: Legislation Report 
 

 

Section 144 - Legal Aid, Sentencing and Punishment of Offenders Act 2012 
 

Introduction 
 
 The second component of the Portfolio is the Legislation Report, which focusses 

on the LASPOA, a piece of English legislation. This Report also provides significant 

context for the dissertation. This Report begins with a general overview of the LASPOA 

and its enactment. It first provides background on the legal aid reform proposals made by 

the Coalition Government under the LASPOA. This general overview of the LASPOA 

supports the Report’s discussion of section 144,1 which is an important provision for this 

project, as it is widely discussed within the context of AP and is thoroughly analysed 

alongside Schedule 6 LRA2 in Chapters 2 and 3 of the dissertation. Section 144 is the focal 

provision for two reasons. First, section 144 became the first provision since section 7 of 

the Criminal Law Act 1977 (‘CLA’) to have a significant effect on AP and clarification 

was needed surrounding section 144’s relationship with the AP doctrine.3 Second, Part III 

LASPOA contains a number of miscellaneous provisions that have no relevance to section 

144, making section 144 a ‘stand-alone’ provision.4 This latter point is important because 

it demonstrates the questionable inclusion of section 144 in a piece of legislation focussing 

on the legal aid system in England & Wales. This also complements the point made below 

 
1 Placed in the LASPOA, pt III. 
2 The LRA is discussed in Chapter 2. 
3 As was discussed in the Case Note, in Best, Sales LJ held that section 144 LASPOA did not affect the 

ability to make an AP application under Schedule 6 LRA. 
4 LASPOA, pts I and II also have no relevance to section 144. 
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that section 144 was a provision rushed through Parliament without discussion of its 

implications on the AP doctrine. 

To provide context for the reasons of section 144’s enactment, this Report focusses 

on the Coalition Government’s consultation on squatting,5 where proposals and objectives 

on combatting squatting were discussed. This is followed by the Coalition Government’s 

consultation response,6 where the decision to move forward with a new offence of 

squatting in residential buildings was based on the continued reliance that homeowners 

were being increasingly affected by squatters. Next, this Report briefly discusses the 

negative impacts of the enactment of section 144, specifically, its effects on occupiers and 

the way the provision was rushed through Parliament without discussion of its wider 

implications.   

 

Background 
 

 

Legal Aid Reform Proposals 
 

 In 2010, the Coalition Government brought forward proposals to make 

amendments to the legal aid system in an attempt to decrease the system’s annual budget 

and to contribute to the economic recovery in England & Wales.7 These proposals were 

made through the Legal Aid, Sentencing and Punishment of Offenders Bill (‘LASPO 

Bill’), which was labeled a ‘money-saving scheme’.8 Reforms to the legal aid system were 

 
5 Ministry of Justice, Options for Dealing with Squatting: Consultation Paper (CP No 12, 2011). 
6 Ministry of Justice, Options for dealing with squatting: Response to Consultation (CP 12, 2011). 
7 Ministry of Justice, Proposals for the Reform of Legal Aid in England and Wales (CP No 12/10, 2010) 

para 1.7. The scheme prior to LASPOA cost around £2billion per annum, see para 2.9. 
8 Freya Hawken, ‘Failed justice: the impact of the Legal Aid, Sentencing and Punishment of Offenders Act 

2012 on the legal system of England and Wales’ (2019) 24(1) Coventry Law Journal 129, 131. 
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strongly encouraged as it ‘expanded far beyond its original intentions’9 since the 

establishment of the legal aid scheme in 1949.10 The Government sought to reduce the 

scope of legal aid,11 all while protecting those most in need of legal assistance, as well as 

protecting the public interest.12 The majority of responses13 were opposed to the 

Government’s legal aid changes.14 Despite this, the Government moved forward with the 

reforms,15 estimating that they would accumulate £350million in savings by 2014/2015.16 

The Government’s objectives were ultimately integrated into Part I LASPOA.17 In 

presenting these objectives, the proposal document also included Lord Justice (Sir Rupert) 

Jackson’s report,18 where the Lord Justice published recommendations on how to 

distribute civil litigation costs more effectively. These recommendations were adapted and 

integrated into Part II LASPOA.19 More generally, the legal aid proposals sought to reform 

‘how the system of civil justice delivers its services’,20 for example, providing faster and 

 
9 Ministry of Justice (n 7) para 1.7. 
10 ibid para 2.7; Legal aid became available under the Legal Aid and Advice Act 1949.  
11 One reason given for this was that by 1999, the scope of legal aid distribution was so wide that it reached 

areas that did not require legal services, see Ministry of Justice (n 7) para 1.7. 
12 ibid paras 1.7 and 1.11. 
13 Responses were submitted by solicitors, barristers, academics, and not-for-profit organisations. For a 

summary of responses, see Annex M in Ministry of Justice, Legal Aid Reform in England and Wales: the 

Government Response (Cm 8072, 2011). 
14 ibid 8. 
15 The Government did take into consideration alternative recommendations submitted by the Law Society 

and the Bar Council, but ultimately decided against them, see ibid Annex L.  
16 Ministry of Justice (n 13) 8-9; For the year 2019-2020, the legal aid budget was £1.7billion, see Ministry 

of Justice, ‘Ministry of Justice Annual Report and Accounts 2019-20’ (HC 711, 2020) 8 

<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/93683

5/moj-annual-report-accounts-2019-2020.pdf> accessed 18 June 2021.   
17 Some of the Government’s objectives included providing higher quality legal aid, making legal aid 

available to vulnerable individuals, and discouraging ‘unnecessary and adversarial litigation at public 

expense’, see Ministry of Justice, Legal Aid, Sentencing and Punishment of Offenders Act 2012: Post-

Legislative Memorandum (Cm 9486, 2017) 6-9; The different ‘Parts’ of the LASPOA are discussed in the 

subsequent section. 
18 The Right Honourable Lord Justice Jackson, Review of Civil Litigation Costs: Final Report (The 

Stationery Office, 2009) <https://www.judiciary.uk/wp-content/uploads/JCO/Documents/Reports/jackson-

final-report-140110.pdf> accessed 18 June 2021. 
19 Ministry of Justice, Proposals for Reform of Civil Litigation Funding and Costs in England and Wales 

(Cm 7947, 2010). 
20 Ministry of Justice (n 7) para 2.19. 
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effective services to those who require resolving their issues in a court of law. This reform 

complemented the Government’s aim of ‘simplifying proceedings and avoiding waste 

across all areas of the justice system’.21 Finally, reforms concerning scope,22 eligibility,23 

and compensation24 were applied towards the criminal, civil, and family areas of law.25 

Not only were much needed reforms made to the legal aid system, but the LASPO Bill 

made significant changes to the criminal justice system26 relating to the creation of new 

offences under Part III LASPOA.27 This general overview of the legal aid changes 

proposed provides context into section 144’s status and relatively low attention given to 

it in the House of Commons and the House of Lords. 

 

 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 
 

The LASPOA received Royal Assent in May 2012.28 In its ‘Introductory Text’, 

the objectives of the LASPOA are manifold. In addition to the budgetary changes 

discussed above, other changes include the creation of new offences and provisions: 

 

 
21 ibid para 2.24. 
22 ibid Chapter 4. 
23 ibid Chapter 5. 
24 See ibid, Chapter 6 for criminal legal aid compensation and Chapter 7 for civil and family legal aid 

compensation. 
25 Details on these reforms are beyond the scope of this Legislation Report. 
26 HC Deb 2 November 2011, vol 534, col 1043 (Mr Kenneth Clarke). 
27 Including ‘causing serious injury by dangerous driving’ and ‘buying scrap metal for cash etc’, see 

LASPOA, ss 143 and 146, respectively.  
28 It must be noted that changes to England & Wales’ legal aid scheme was negatively criticised by some, 

see Amnesty International, ‘Cuts that hurt: The impact of legal aid cuts in England on access to justice’ 

(Amnesty International UK 2016) <https://www.amnesty.org.uk/files/aiuk_legal_aid_report.pdf> accessed 

17 June 2021;  

Sarah Moore and Alex Newbury, Legal Aid in Crisis: Assessing the impact of reform (Policy Press 2017) 

Ch 3; Shazia Choudhry and Jonathan Herring, ‘A human right to legal aid? – The implications of changes 

to the legal aid scheme for victims of domestic abuse’ (2017) 39(2) Journal of Social Welfare and Family 

Law 152. 



 30 

An Act to make provisions about legal aid; to make further provision 

about funding legal services; … to make provisions about sentencing 

offenders, including provision about release on licence or otherwise; … 

to create new offences of threatening with a weapon in public or on 

school premises and of causing serious injury by dangerous driving; to 

create a new offence relating to squatting.29 

 

Part I LASPOA ‘fundamentally changes the nature of the legal aid scheme in England & 

Wales’,30 as well as the nature of the criminal legal aid scheme.31 Part II focusses on 

‘litigation funding and costs’.32 Specifically, Part II’s objective is to regulate civil 

litigation costs.33 As mentioned above, Part II reforms as to finances were made using 

Lord Justice Jackson’s recommendations.34 Lord Justice Jackson’s recommendations 

were implemented through the Civil Procedure Rules, as well as the Courts and Legal 

Services Act 1990 and the Access to Justice Act 1999. Lastly, Part III LASPOA includes 

provisions on ‘sentencing, the release of offenders, remand, youth justice, the 

rehabilitation of offenders and the creation of new offences’.35 The offences were labeled 

as ‘wide-ranging and diverse’36 and contained within Part III is section 144: the offence 

 
29 LASPOA, Introductory Text. 
30 Anthony Edwards, ‘Legal Aid, Sentencing and Punishment of Offenders Act 2012 - the financial 

procedural and practical implications’ (2012) 8 Criminal Law Review 584, 585. 
31 ibid. For instance, Part I removed legal aid for certain civil issues within private family law, employment 

law, housing law, clinical negligence law, and welfare, see James Organ and Jennifer Sigafoos, ‘The impact 

of LASPO on routes to justice’ (Equality and Human Rights Commission Research Report 118 2018) 10 

<https://www.equalityhumanrights.com/sites/default/files/the-impact-of-laspo-on-routes-to-justice-

september-2018.pdf> accessed 19 June 2021. 
32 LASPOA, pt II.  
33 Ministry of Justice (n 17) 86. 
34 n 18. 
35 Ministry of Justice (n 17) 98. 
36 ibid. 
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of squatting in a residential building. While Parts I and II are well discussed in the post-

legislative memorandum,37 the memorandum briefly discusses Part III LASPOA by 

providing a list of the new and amended criminal provisions. When looking at these 

provisions, it is difficult to understand the inclusion of section 144. Not only was 

discussion of section 144 limited in the UK Parliament, but its inclusion now results in 

difficulties surrounding the AP doctrine – a concept belonging to property law.  

Resultantly, section 144 has caused several strong reactions and is the focal point of this 

Report.  

 

 

Coalition Government’s Squatting Consultation  
 

With the ‘hostile media’38 paving the way for both homeowner and Coalition 

Government approval for a tougher regime surrounding squatting, ‘political discourse’39 

on the subject grew increasingly popular, and, in 2011, the Ministry of Justice presented 

its consultation on squatting.40 In this consultation, the Government reassured the public 

that it took the problem of squatting seriously and was determined to resolve the issue.41 

The Government introduced the consultation in the following way: 

 

The Government has become increasingly concerned about the distress 

and misery that squatters can cause. Law-abiding property owners or 

 
37 ibid. 
38 HL Deb 20 March 2012, vol 736, col 895 (Lord Bach). 
39 Neil Cobb, ‘The political economy of trespass: Revisiting Marxist analysis of the law’s response to 

squatting’ in Lorna Fox O’Mahony, David O’Mahony and Robin Hickey (eds), Moral Rhetoric and the 

Criminalisation of Squatting: Vulnerable Demons? (Routledge 2015) 13. 
40 Ministry of Justice (n 5). 
41 ibid 3 (Crispin Blunt MP). 



 32 

occupiers who work hard for a living can spend thousands of pounds 

evicting squatters from their properties, repairing damage and cleaning 

up the debris they have left behind.42  

 

The topic of occupiers taking over a registered owner’s property, and the emotional 

response to this, was explored by Conway and Stannard.43 As soon as a registered home 

or land owner are met with an adverse possessor, the authors discussed that the first 

emotions typically felt are ‘anger and disgust directed towards the squatter’.44 The authors 

further argued that implementing a criminal offence of squatting can be viewed as a ‘direct 

response’45 to the unfavourable emotional reactions towards AP. By having this 

unfavourable emotional stance towards AP, the political advancement of having a criminal 

offence of squatting in a residential building is arguably supported by these emotional 

triggers, with Crispin Blunt,46 Member of Parliament (‘MP’) of the Conservative Party, 

stating that squatting ‘can be highly stressful for the owner or lawful occupier’.47 

Moreover, the correlation between the housing crisis and squatting that was 

suggested by homelessness charities48 in the response to the consultation was rejected by 

the Coalition Government: 

 

 
42 ibid. 
43 Heather Conway and John Stannard, ‘The emotional paradoxes of adverse possession’ (2013) 64(1) 

Northern Ireland Legal Quarterly 75; The doctrine of AP is discussed in depth in Chapter 2 of the 

dissertation. Adverse possession allows an individual to claim registered title to land so long as certain 

elements of possession are met, including open physical control of the land or home, with an intention to 

exclude all other individuals, see Kevin Gray and Susan Francis Gray, Elements of Land Law (5th edn, OUP 

2009) paras 9.1.43-9.1.44 and 9.1.53. 
44 Conway and Stannard (n 43) 77. 
45 ibid 88. 
46 Parliamentary Under-Secretary of State for Prisons and Youth Justice (2010-2012). 
47 Ministry of Justice (n 6) 1. 
48 ibid 8. 
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The Government does not accept the claim that is sometimes made that 

squatting is a reasonable recourse of the homeless resulting from social 

deprivation. There are avenues open to those who are genuinely destitute 

and who need shelter which do not involve occupying somebody else’s 

property without authority. No matter how compelling or difficult the 

squatter’s own circumstances, it is wrong that legitimate occupants 

should be deprived of the use of their property.49  

 

O’Mahony and Fox O’Mahony argued that the primary reason for the introduction of 

section 144 was the Coalition Government’s political agenda, without the implementation 

of a social agenda.50 This was argued to be due to the Government’s preference of 

applying criminal sanctions onto the community, rather than ‘community interest’ 

solutions relating to housing issues and empty properties that could have been put to use.51 

The aim of this consultation was to obtain evidence on the extent to which squatting was 

causing individuals distress and inconvenience. Because the Coalition Government did 

not know the extent of the squatting problem, the above statement can be considered 

political rather than well-researched. Suggestions to find evidence on the extent of the 

squatting problem were given in Parliament during discussion of section 144’s possible 

enactment. For example, John McDonnell MP for the Labour Party, stated that ‘Everyone 

in the House has to support evidence-based policy making. …we must conclude that there 

 
49 ibid 3 (Crispin Blunt MP). 
50 David O’Mahony and Lorna Fox O’Mahony, ‘Crime as property: A restorative perspective on the 

criminalisation of squatting and the ‘ownership’ of unlawful occupation’ in Fox O’Mahony, O’Mahony, 

and Hickey (n 39) 60. 
51 ibid. 
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is no evidence of a problem on any significant scale…’.52 Baroness Lister of Burtersett 

for the Labour Party added that ‘a Government committed to evidence-based policy-

making should not rely on misleading stereotypes’.53 No evidence on the extent of 

squatting was given in the consultation response, other than the limited number of 

responses from victims of squatting.54  

In addition to a summary of the laws55 that exist in England & Wales that may 

assist land and homeowners with unwanted occupiers, the consultation welcomed 

opinions and reactions to the five different options that the Government put forth to tackle 

the squatting problem. The first option was to create a new squatting offence, applicable 

only to residential buildings, contingent on ‘evidence showing that this [was] both a 

necessary and proportionate response’.56 Questions posed to the public included whether 

they thought there was a real need for a new squatting offence and what the definition of 

‘buildings’ should be.57 The second and third options were to amend sections 7 and 6 

CLA, respectively. Under section 7 CLA, it is a criminal offence to refuse to leave 

residential premises while acting as a trespasser. The Government considered expanding 

this offence to other premises, such as commercial premises. Under section 6 CLA, it is a 

criminal offence for an individual to use violence, or threaten to use violence, to enter 

premises to which they do not have such a right. To a certain extent, this provision protects 

squatters against property owners.58 The section 6 offence does not apply to displaced 

 
52 HC Deb 1 November 2011, vol 534, col 874-875. 
53 HL Deb (n 38) col 892.  
54 Ministry of Justice (n 6) 7. 
55 Criminal and civil laws. These laws continue to exist in England & Wales alongside section 144 LASPOA 

and are discussed in Chapter 2.  
56 Ministry of Justice (n 5) 9. 
57 ibid. For example, whether the new provision should include all residential buildings, or whether it should 

exclude abandoned residential buildings.  
58 Ministry of Justice (n 5) 12. 
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residential occupiers or protected intending occupiers trying to gain access to their 

premises,59 however, other property owners, who are not occupiers of the residential 

building in question, can be convicted if they commit the section 6 offence.60 Therefore, 

if squatters are opposed to these property owners entering, subject to the owners not being 

occupiers,61 they may be convicted if they try to break into the premises.62 The 

Government considered amending this provision so that property owners did not fall 

within the ambit of section 6, however, this was not implemented. The fourth option was 

to leave the law as it was, and to work with authorities to increase its enforcement. The 

last option was to do nothing.  

In the consultation response, the Government announced its decision to implement 

a new offence of squatting in residential buildings, based on ‘the level of public concern’63 

surrounding squatting. The proposition of this new offence triggered strong public 

reactions. In response to the consultation,64 those in favour of the offence included 

residential property owners,65 the National and Residential Landlord Association, the 

British Property Federation, Transport for London, Ballymore Group,66 Network Rail, the 

Crown Prosecution Service (‘CPS’), the Property Litigation Association, and the Fire and 

Rescue Services.67 Those who were against the new offence included the Squatters’ 

 
59 These two types of occupiers are also protected under CLA, s 7. CLA, s 6 also does not apply to those 

who act on behalf of the displaced residential occupier or protected intending occupier, see CLA, s 6(1A). 
60 Those charged may face up to six months’ imprisonment, a £5,000 fine, or both, see CLA, s 6(5). 
61 CLA, s 6(1)(a). 
62 Ministry of Justice (n 5) 12. 
63 Ministry of Justice (n 6) 1 (Crispin Blunt MP). 
64 ibid. 
65 Out of the 2217 responses received by the Government, 10 responses came from victims of squatting, see 

ibid 7. 
66 An Irish property development company with many projects in the UK.  
67 Ministry of Justice (n 6) 8-11. 
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Action for Secure Homes (‘SQUASH’),68 homelessness charities, squatter advisory 

services, the Metropolitan police, Enforcement Officers, the Law Society, the Criminal 

Bar Association, and the Magistrates’ Association.69 As previously mentioned, 

homelessness charities argued that squatting was not the problem, but rather was a result 

of the lack of housing available.70 The charities further argued that squatting often took 

place in abandoned residential and non-residential buildings.71 SQUASH mirrored the 

arguments of the charities and added that the media contributed to the negative depiction 

of squatters, and that squatters sometimes bring abandoned buildings ‘back to life’.72 The 

Law Society stated that ‘the current law was effective’,73 and that ‘squatting was a rare 

problem’.74 Enforcement Officers also ‘questioned whether the police would have the 

resources to carry out difficult evictions’.75 In contrast, those in favour of the squatting 

offence believed that the new law would help deal with squatters who were causing 

damage to properties, would clarify law enforcement’s role in arresting squatters, and that 

its enactment would debunk the myth that squatters are rightfully allowed to occupy an 

owner’s property.76 Residential owners also stated that, while alternative criminal laws 

were put in place to tackle squatting, they were not effective in providing immediate 

protection and removal of the trespassers.77 Moreover, the CPS stated that the existing 

(pre-section 144) law ‘provided inadequate protection to homeowners’.78 

 
68 2126 responses out of the 2217 received were from individuals who supported the SQUASH Campaign, 

squatters, or individuals who have previously squatted. See ibid 7 for respondent statistics.   
69 Ministry of Justice (n 6) 8-11. 
70 ibid 8. 
71 ibid. 
72 ibid. 
73 ibid 10. 
74 ibid. 
75 ibid. 
76 ibid 8-9. 
77 ibid 8. 
78 ibid 10. 
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After considering the responses to the consultation, the Government remained 

concerned about the effect that squatting may have on homeowners and concluded that 

‘law-abiding property owners and occupiers should be able to enjoy their entitlements to 

their property without undue interference from those who have absolutely no right to be 

there’.79 Based on this statement, two distinct groups were identified: (i) the law-abiding 

owner; and (ii) the squatter, also referred to as the ‘other’.80 Those who are homeowners 

are viewed as individuals aiming to avoid any disruption in society, while squatters are 

viewed as the root of this disruption.81 The law-abiding owners, then, who may fall victim 

to squatters, require the protection for this to be avoided.82 The Government was also not 

persuaded by the arguments made by the homelessness charities or SQUASH that 

squatting can have a positive effect on the community and decided that the appropriate 

first step was to ‘criminalise squatting in residential buildings’.83  

 

Section 144 LASPOA 
 

Squatting in residential buildings is an offence under section 144 and reads as 

follows: 

 

(1) A person commits an offence if –  

(a) the person is in a residential building as a trespasser having 

entered it as a trespasser, 

 
79 ibid 36. 
80 Deanna Dadusc and ETC Dee, ‘The criminalisation of squatting: Discourses, moral panics and resistances 

in the Netherlands and England and Wales’ in Fox O’Mahony, O’Mahony, and Hickey (n 39) 114. 
81 Theodora Middleton, ‘The role of rhetoric in the criminalisation of squatting’ in ibid 100. 
82 ibid. 
83 ibid. 
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(b) the person knows or ought to know that he or she is a 

trespasser, and 

(c) the person is living in the building or intends to live there for 

any period.84 

 

Individuals convicted of the offence face up to 51 weeks imprisonment and/or a £5,000 

fine.85 According to SQUASH, between 2012 and 2015, 736 people were arrested for 

squatting, and 94 of those individuals were convicted of the offence.86 Because statistics 

on the arrests made due to squatting in residential buildings are not consistently 

published,87 it is difficult to know whether section 144 is as effective as it was meant to 

be. Additionally, proving that section 144 is fulfilling its role as a deterrent is also difficult 

to prove. This lack of statistics is, perhaps, itself a problem. If statistics were provided to 

the public, this might mitigate the concerns and questions brought forward by 

organisations and could answer the additional question of whether such a provision is even 

required. Given this lack of numerical data as to whether section 144 is effective, or at 

least the number of times it is implemented yearly, this probes the questions of the 

Coalition Government’s genuine intentions of protecting homeowners and whether 

section 144’s introduction was merely a political strategy. 

 
84 LASPOA, s 144(1). 
85 ibid, s 144(5). 
86 Despite extensive searches by the current author, newer squatting statistics have not been found. This 

number may have been higher. SQUASH sent out Freedom of Information requests to 37/43 police forces, 

the Ministry of Justice, the Crown Prosecution Service, and the Home Office. Out of the total responses 

received, 60% of them provided information on squatting statistics, SQUASH, ‘Squatting Statistics 2015: 

The link between rising homelessness and the criminalisation of squatting’ (2016) 

<http://squashcampaign.org/docs/SquattingStatistics2015_Full%20Report.pdf> accessed 9 January 2021. 
87 Wendy Wilson, Evicting squatters (House of Commons Library, Briefing Paper No 00355, 2017) 18. 
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While section 144 does indeed provide a faster solution to that of its civil 

alternatives in removing trespassers or occupiers from homes,88 many reactions to section 

144 being passed were negative.89 Because the provision only applies to residential 

buildings, there was concern that it would lead to an increase in individuals ‘sleeping 

rough’.90 Additionally, there was concern that, because section 144 is restricted to 

residential buildings, other types of buildings91 would begin to be targeted by squatters.92 

Expanding the offence to commercial and non-residential buildings was considered by the 

Coalition Government, however, it was ultimately not implemented, as the Government 

did not find squatting in these buildings to be a concern to the same extent as was with 

residential buildings.93 Additionally, it has been stated that criminalising squatting in 

commercial buildings was not implemented in order to avoid ‘an infringement on the right 

to protest’.94 Indeed, concerns surrounding protests were included in the consultation 

response.95 Further, in a House of Commons debate, John McDonnell MP96 labeled the 

 
88 Neil Cobb, ‘Property’s outlaws: squatting land use and criminal trespass’ (2012) 2 Criminal Law Review 

114, 119; There have been concerns surrounding CLA, s 7 (specifically by the Metropolitan Police), that 

there lacks ‘training and practical knowledge’, which may negatively affect the operation of section 7, see 

Ministry of Justice (n 6) 32.  
89 Catherine Baksi, ‘Lawyers berate new law criminalising squatters’ The Law Society Gazette (30 August 

2012) <https://www.lawgazette.co.uk/news/lawyers-berate-new-law-criminalising-

squatters/67123.article> accessed 18 June 2021; Steve Rose, ‘Squatters are not home stealers’ The Guardian 

(3 December 2012) <https://www.theguardian.com/society/2012/dec/03/squatters-criminalised-not-home-

stealers> accessed 21 June 202; David Cowan, Lorna Fox O’Mahony, and Neil Cobb, Great Debates in 

Land Law (2nd edn, Red Globe Press 2016) Ch 6. 
90 Ministry of Justice (n 6) 19; Alan Travis, ‘Criminalising squatters could make more people homeless, 

says report’ The Guardian (13 July 2011) 

<https://www.theguardian.com/society/2011/jul/13/criminalising-squatters-homeless-report> accessed 21 

June 2021.  
91 Commercial buildings, empty offices, and warehouses. 
92 Rachel Dyckman, ‘Criminalizing squatting: should the United States adopt a law similar to the United 

Kingdom’s Legal Aid, Sentencing and Punishment of Offenders Act?’ (2018) 35(2) Arizona Journal of 

International & Comparative Law 325, 334-335. 
93 Ministry of Justice (n 6) 38. 
94 Lucy Finchett-Maddock, ‘The changing architectures of adverse possession and a political aesthetics of 

squatting' in Fox O’Mahony, O’Mahony, and Hickey (n 39) 212. 
95 Ministry of Justice (n 6) 23 and 37-38. 
96 Member of the Labour Party. 
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criminalisation of squatting as a ‘rushed’ piece of legislation,97 lacking discussion and 

thorough analysis of its practical function.   

 It has been argued that the Government’s political strategy in passing section 144 

deflected ‘attention away from the underlying social issue of housing, empty properties 

and homelessness’.98 This political strategy prioritised the ‘bureaucratic conception of 

ownership in which land is viewed as a representative capital’,99 rather than the concept 

of ownership of land that prioritises efficient use and provides temporary homes to those 

who are most in need. The Government’s decision in pursuing the criminalisation of 

squatting in residential buildings and its reasons why reflected its tough position and 

unfavourable stance towards squatting and how its passing can be considered as an 

unreasonable push towards criminal punishment.  

 Despite backlash regarding the possibility of a new squatting offence, residential 

owners welcomed this option.100 Respondents to the Coalition Government’s consultation 

included a couple unable to move into their new home, and an individual who discovered 

squatters in his mother’s home after her passing.101 In an impact assessment published by 

the Ministry of Justice,102 it was stated that the consultation process provided information 

on property owners preferring ‘tougher criminal sanctions’103 to address the squatting 

problem. Furthermore, Crispin Blunt MP stated that Ministers have been contacted by 

both residential and non-residential owners ‘about the appalling impact that squatting can 

 
97 HC Deb (n 52) col 878. 
98 O’Mahony and Fox O’Mahony (n 50) 61. 
99 ibid 60. 
100 Ministry of Justice (n 6) 8-9. 
101 ibid. 
102 Ministry of Justice, Options for Dealing with Squatting: Impact Assessment (IA No MoJ114, 2011) 

<http://www.justice.gov.uk/downloads/legislation/bills-acts/legal-aid-sentencing/squatting-ia.pdf> 

accessed 12 February 2021. 
103 ibid para 1.5. 
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have on their homes and businesses’.104 The MP also took the time to address the issue of 

homelessness by acknowledging that squatting law reforms will be ‘handled 

sensitively’,105 and that affordable housing is an initiative that the Government was 

seeking to implement.106 With section 144 providing the toughest sanctions out of all 

trespass provisions currently in place, it is no surprise that homeowners did not reject the 

possibility of a new squatting offence.  

 

Conclusion  
 
 In summary, the LASPOA was introduced as a means of revolutionising the legal 

aid scheme in England & Wales. This resulted in a new yearly budget for legal aid, 

decreasing the scope of issues eligible for legal aid, changes in the eligibility criteria for 

individuals, and compensation. Section 144 LASPOA has been considered a rushed clause 

in the House of Commons, without proper discussion of its implications. As will be 

discussed in Chapter 3 of the dissertation, the poor drafting, concerns, and implications 

surrounding section 144 turned out to be legitimate, specifically within the area of 

property law. Consultations on the decisions as to whether to enact a new squatting 

offence or to simply make amendments to the existing (pre-section 144) laws were 

considered, however, there was little discussion surrounding the response given by 

SQUASH, an organisation which claimed that the rare occurrences of residential squatting 

were taken too seriously and distorted the view of squatters.107 With a handful of concerns 

regarding squatting being brought forward by residential owners, the Coalition 

 
104 HC Deb (n 52) col 865. 
105 ibid col 866. 
106 ibid; HL Deb 27 March 2012, vol 736, col 1363 (Baroness Northover). 
107 Ministry of Justice (n 6) 8. 
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Government was consistent in its bid to prioritise homeowner protection against 

occupiers. Additionally, section 144 presented concerns of a cycle being created that 

would only result in increased homelessness, or that would result in an increase in 

squatting in commercial and non-residential buildings.  

 With the enactment of section 144 being chosen as the best solution to the 

squatting problem, this project discusses the implications that this has had on the property 

doctrine of AP. Notably, this Report highlighted the rushed inclusion of section 144 in the 

LASPOA, with a general sense of section 144 being a rather arbitrary provision. This is 

supported by the lack of political and Parliamentary discussion of section 144’s 

relationship with AP, as well as within the LASPOA itself. Resultantly, this raises the 

issue of section 144 being a politically motivated provision. The Portfolio supports the 

project by providing context into the conflicting event when the criminal and civil legal 

systems meet, with no clear solution available. 
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Chapter 1: A Canadian Perspective on Adverse Possession 
  

Introduction 
 
 Due to the comparative nature of this dissertation, it is important to first summarise 

and analyse the current state of Alberta’s AP laws.1 The use of Alberta as the comparator 

is justified due to the province’s recent attempts to abolish AP, the province’s strong case 

law history (where the Alberta courts have restrictively interpretated AP laws), and the 

province’s lack of criminal measures comparable to section 144 LASPOA. The first 

section of this chapter focusses on two different registry systems: the deeds registry 

system and the land titles system (specifically, the Torrens system). Next, this chapter 

illustrates the inconsistencies that have been identified between AP and the Torrens 

system. The reason behind the discussion of only these two systems of registry and not 

others is because the deeds registry and the land titles are the only systems currently 

operating in Canada. The Torrens system is the only system used in Alberta. The third 

section focusses on Alberta’s AP laws within the political context and will include 

discussions on the steps taken in the Legislative Assembly of Alberta (‘LAA’) towards 

AP and its possible abolishment. Attitudes, beliefs, and practical views of the Members 

of the Legislative Assembly (‘MLA’) towards the AP doctrine will be discussed through 

a political lens, which will contribute to subsequent chapters when discussing the political 

angle of AP and squatting in England & Wales. The final section critically analyses the 

evolution of AP laws within Alberta’s judicial context. This section specifically discusses 

 
1 As will be further discussed in Chapter 4, Canadian provinces are given legislative power in relation to 

property matters under the Constitution Act, 1867 (UK), 30 & 31 Victoria, c 3, s 92(13). 
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how the courts in Alberta have been able to operate AP within the Torrens system through 

specific legislative interpretations by judges, and how these restrictive interpretations of 

AP laws have affected the success rates of AP claims. In addition to providing an 

assessment on Alberta’s AP case law, the final section contributes to the dissertation’s 

comparative perspective by providing a Canadian narration on when and how AP 

legalities emerge,2 the principles that surround AP in Alberta,3 and the different 

approaches and solutions achieved by Alberta courts surrounding the doctrine.4 The aim 

of this chapter is to bring awareness of the different judicial attitudes seen within the 

English context.5 

 

Deeds Registry Systems and Land Titles Systems 
 

Claims of exclusive possession and rights to land through AP in Canadian 

jurisdictions vary widely.6 The possibility of these claims depends first and foremost on 

whether the province or territory uses a deeds registry system,7 a land titles system (i.e. 

Torrens),8 or both,9 as AP claims are generally only possible where land is held under a 

 
2 Maurice Adams, Jaakko Husa, and Marieke Oderkerk (eds), Comparative Law Methodology, vol I 

(Edward Elgar Publishing 2017) xiv. 
3 As John Bell describes, it is important to analyse the ‘internal dynamics and principles of the existing 

laws…’, see John Bell, ‘Legal Research and the Distinctiveness of Comparative Law’ in ibid 8. 
4 ibid. 
5 ibid. 
6 Sarah E Hamill, ‘Common Law Property Theory and Jurisprudence in Canada’ 2015 40(2) Osgoode Legal 

Studies Research Paper Series 697, 690. 
7 Used in Prince Edward Island, Quebec, and Newfoundland and Labrador, see The Alberta Law Reform 

Institute (‘ALRI’), Adverse Possession and Lasting Improvement to Wrong Land (Report No 115, 2020) 

108. 
8 The Torrens system was introduced by Sir Robert Torrens, who wished to implement a more reliable 

registry system, opposite that of the land holding system in England. According to Torrens, the land holding 

system in England led to ‘grievous injury and injustice’, see Robert R. Torrens, The South Australian System 

of Conveyancing by Registration of Title (Register and Observer General Printing Offices 1859) v. Torrens’ 

idea for the new system came from English shipping laws, where all interests, encumbrances, liens, as well 

as the vessel’s owner were registered, see Edward H. Cushman, ‘Torrens Titles and Title Insurance’, 1937 

85(6) University of Pennsylvania Law Review 589, 589. 
9 Used in Manitoba, Ontario, and New Brunswick, ALRI (n 7) 108-109. 
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deeds registry system, as is the case in Ontario.10 Differences exist between the deeds 

registry system and the land titles system, in that ‘each system imposes fundamentally 

different protections and obligations on those acquiring interests in properties on its 

registers’.11 Specifically, under the land titles system,12 deeds13 are examined and 

inspected by the appropriate provincial government before they are admitted to the 

register,14 and title is awarded by registration.15 Canadian provinces functioning under this 

conveyancing system guarantee an accurate title.16 There are three key features of the 

Torrens system. First, the public accessibility of the interests falling under the title of the 

registered property make up what is known as the ‘Mirror Principle’.17 Second, if the 

newly registered proprietor suffers a loss of any kind (e.g. due to a fraudulent transaction), 

the Canadian Government may offer a monetary compensation under the Torrens’ 

‘Indemnity Principle’. Third, under the ‘Curtain Principle’, a potential owner need not 

search for information regarding the property outside of the registry to ensure valid title.18  

Deeds registry systems take an alternative approach. All deeds and documents are 

entered into the register without any inspection,19 resulting in a ‘chain of title’.20 This 

‘chain’ consists of all previous proprietary affairs, including ‘ownership, encumbrances 

 
10 ibid para 120.  
11 Walter H. Posner, ‘Transfers of Limited Interests in Real Estate’ in Gavin Arbuckle and Henry Bartel 

(eds), Readings in Canadian Real Estate (4th edn, Captus Press Inc. 2004) 200. 
12 Similar to the land registry system in England & Wales. 
13 Deeds can include, but are not limited to, conveyance documents, contracts, mortgage documents, or 

transfer of title documents, see Samantha Hepburn, Australian Principles of Property Law (2nd edn, 

Cavendish Publishing Limited 2001) 222. 
14 Posner (n 11). 
15 Hepburn (n 13) 231. 
16 Sandra Petersson, ‘Something for Nothing: The Law of Adverse Possession in Alberta’ 1992 30(4) 

Alberta Law Review 1291, 1294. 
17 ALRI (n 7) para 42. 
18 The Centre for Public Legal Education Alberta, ‘Land Titles’ (2017) <https://www.law-faqs.org/alberta-

faqs/real-estate-and-renting/land-titles/> accessed 29 October 2020. 
19 Posner (n 11) 200. 
20 Hepburn (n 13) 231.  



 46 

and liens’,21 and stretches back to the very first proprietor. In addition to it being an 

extremely lengthy process of asserting title, if there are any ‘broken links’22 throughout 

the chain, then proprietary title is not guaranteed. The land titles system does not operate 

through this ‘chain’. Rather, any interests or deeds affecting the land are included, 

guaranteeing title.23 Evidently, the high efficiency and reliability of the Torrens system 

shines for registered owners, and has been proven to be the more favourable option seen 

through the increase of registry transformations from the older deeds system to the more 

stable land titles system.24 In Canada, registry systems vary across provinces and 

territories. The Torrens system is used in Alberta, Nunavut, the Northwest Territories, 

British Columbia, Nova Scotia, Saskatchewan, and the Yukon.25 Out of these 

jurisdictions, Saskatchewan, British Columbia,26 and the Yukon have entirely abolished 

AP claims.27 Alberta, the Northwest Territories, and Nunavut, are the only remaining 

jurisdictions where AP claims are accepted under the Torrens land title registry.28  

 

Inconsistencies between Adverse Possession and Torrens 
 

The most characteristic element of the Torrens system is the fact that it aims to 

give complete ownership to those who have a registered title to land, rather than those 

 
21 John W. Reilly, The Language of Real Estate (5th edn, Real Estate Education Company 2000) 66. 
22 For example, missing or forged deeds, see ibid; Additional ‘gaps’ may include the absence of liens placed 

on the property that were not recorded with the registry, or a simply change in a previous owner’s name, 

therefore affecting title registration, see Doris Barrell, Virginia Real Estate: Practice & Law (6th edn, 

Dearborn Real Estate Education 2003) 88.  
23 Hepburn (n 13) 232. 
24 For example, Queensland, Australia, has successfully transferred all land registries under Torrens. 

Additionally, in 2003, the province of Nova Scotia passed legislation to operate entirely under a Torrens 

system.  
25 ALRI (n 7) 107-108. 
26 In British Columbia, if the land is not registered under the Torrens land titles system, some AP claims are 

still possible, see ALRI (n 7) 107. 
27 ibid. 
28 ibid; Some AP claims can also be made in Nova Scotia, however, these claims are dependent on whether 

the land is registered, as well as the percentage of land that is being claimed, see ALRI (n 7) 107.  
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who claim a possessory title to land.29 This ‘registration-based system’30 opposes, to a 

certain extent, the principles of AP,31 a ‘possession-based system’,32 where ownership is 

acquired through possession over time and by use.33 In this way, AP has been considered 

inconsistent with Torrens principles due to it being treated as ‘an exception to 

indefeasibility’.34 In other words, AP has been treated as an exception because it is capable 

of defeating an owner’s registered title, something that the Torrens system is meant to 

protect. This view of AP being an exception, however, has been rejected. In their most 

recent publication on AP,35 the Alberta Law Reform Institute (‘ALRI’) stated that AP is 

not an exception to indefeasibility, due to the 10-year limitation period being reset every 

time the title is transferred to a bona fide purchaser.36 Bona fide purchasers’ are guaranteed 

protection from ejectment under section 170 of the Land Titles Act, RSA 2000, c. L-4 

(‘LTA 2000’). While this protection may be guaranteed at title transfer and continue 

within AP’s 10-year limitation period,37 AP laws put the registered owner’s title at risk 

 
29 ALRI, Adverse Possession and Lasting Improvement to Wrong Land (Report No 33, 2019) para 169; 

Yaëll Emerich, Conceptualising Property Law: Integrating Common Law and Civil Law Traditions 

(Edward Elgar Publishing Ltd 2018) 75. 
30 Hossein Esmaeili, ‘Boundaries of land, fixtures and ownership of minerals and resources: The search for 

certainty’, in Hossein Esmaeili and Brendan Grigg (eds), The Boundaries of Australian Property Law 

(Cambridge University Press 2016) 104. 
31 ibid 104-105; Under the Torrens system, it is generally accepted that a fee simple title cannot be acquired 

adversely, see Walter G Robillard, Curtis M Brown, and Donald A Wilson, Brown’s Boundary Control and 

Legal Principles (5th edn, John Wiley & Sons, Inc. 2003) para 3.7. 
32 Esmaeili (n 30). 
33 A similar argument has been made in England & Wales when Schedule 6 LRA was introduced. It has 

been argued that due to the registration process under Schedule 6, the ‘relativity of title’, or the possessory 

element of AP, is now undermined due to the registration of land being superior to the possessory element. 

As will be explained in Chapter 2, the relativity of title is still very relevant under AP because in order to 

make a claim for title, possession of the property is still needed to fulfill the AP requirements, see Chapter 

2 (n 61-63).  
34 ALRI (n 7) para 123; Denesik v Verhulst Estate (2016) ABQB 36 [10] (Master Schlosser). 
35 ALRI (n 7). 
36 ibid para 99; this point is further explored in subsequent paragraphs, particularly when discussing the case 

of Lutz v Kawa (1980) ABCA 112.  
37 Under the law of AP in Alberta, a landowner has 10 years to recover possession of their land from an 

occupier, see the Limitations Act, RSA 2000, c. L-12, s 3(6). 
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once the period expires. If argued in this way, AP can indeed be understood as acting 

inconsistently alongside Torrens principles.  

Torrens’ protection of title has been considered its ‘keystone’.38 Registered owners 

of property are protected against ejectment through statute in Alberta,39 however, one of 

the core elements of AP in Alberta is the exclusion of the true owner from the property. If 

the occupier is successful in excluding the registered owner, and his AP claim succeeds, 

the predecessor’s title transforms from indefeasible to defeasible.40 If the meaning of 

indefeasibility is considered, as well as the AP element of exclusion, an owner’s complete 

security over his registered title cannot be guaranteed once the limitation period passes. 

Considered from this point of view, AP does not stand in line with Torrens principles. 

Petersson, however, argued that if Torrens’ historical and basic role is considered, then 

AP does not present any inconsistencies with this land titles system.41 Because Torrens’ 

historical role focussed on the protection of bona fide purchasers for value, Petersson 

argued that ‘Adverse possession will only be inconsistent with the Torrens system if it 

interferes with bona fide transfers for value’.42 If looked at from this point of view, AP 

abides by Torrens principles due to the renewal of the limitation period in Alberta, a 

concept which is examined in the subsequent section. 

The debate around whether AP should or should not exist alongside the Torrens 

system is not likely to end until Alberta follows suite with the remaining Canadian 

provinces and abolishes the doctrine. Since 2011, this debate and push for AP abolition 

 
38 Petersson (n 16) 1317. 
39 LTA 2000, s 183(1). Ejectment of a registered owner can occur under the exceptions listed under the LRA 

2000, s 183(1). 
40 Petersson (n 16) 1316. 
41 ibid 1316-1317. 
42 ibid 1317. 
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has become increasingly recognised in the LAA. The following section is relevant as it 

will be compared to the English executive and legislative attitudes towards AP in Chapter 

2. 

 

Alberta’s Current Political State on Adverse Possession  
 
 While Alberta remains one of the few provinces that statutorily accepts all AP 

claims regarding private land registered under the Torrens system, acceptance does not 

necessarily mean approval. The doctrine has predominantly been subject to criticism by 

political parties in Alberta, with politicians on all sides labelling it as ‘one of the most 

archaic rules that’s been around in Canada’,43 ‘legalized land theft’,44 an ‘outdated 

common-law practice’,45 and a doctrine that conflicts with Alberta’s Torrens system.46 

Increasing disapproval of AP and the consistent attempts of abolishing the doctrine began 

in 2011. Since then, multiple reform proposals have been made in the LAA, including Bill 

204: Land Statutes (Abolition of Adverse Possession) Amendment Act (2012, 2018), Bill 

204: the Protection of Property Rights Statutes Amendment Act (2017), and Bill 206: 

Property Rights Statutes Amendments Act (2020).47 While the 2012 Bill passed second 

reading in the LAA, the 2017 and 2018 Bills did not.48 The 2020 Bill passed second 

 
43 Legislative Assembly of Alberta, ‘Public Bills and Orders Other than Government Bills and Orders: Bill 

204, Protection of Property Rights Statutes Amendment Act 2017’ 3rd Session, 29th Legislature 504 (MLA 

Stier). 
44 Legislative Assembly of Alberta, ‘Motions Other than Government Motions’ 4th Session, 27th Legislature 

1409 (MLA Allred). 
45 ibid; Legislative Assembly of Alberta, ‘Public Bills and Orders Other than Government Bills and Orders, 

Second Reading: Bill 206, Property Rights Statutes Amendment Act, 2020’ 2nd Session, 30th Legislature 

4040 (MLA Pancholi). 
46 Legislative Assembly of Alberta (n 44) 1409 (MLA Benito). 
47 Bill 206 was introduced in October 2020, Legislative Assembly of Alberta, ‘Introduction of Bills: Bill 

206, Property Rights Statutes Amendments Act, 2020’ 2nd Session, 30th Legislature 2827; The Legislative 

Assembly of Alberta, ‘Bill 206: Property Rights Statutes Amendment Act, 2020’ 

<https://docs.assembly.ab.ca/LADDAR_files/docs/bills/bill/legislature_30/session_2/20200225_bill-

206.pdf> accessed 15 July 2021. 
48 ALRI (n 7) paras 16 and 19.  
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reading and has now been referred to the Select Special Committee on Real Property 

Rights.49  

During the 15 May 2017 Legislative Assembly, the Alberta New Democratic Party 

(‘NDP’) MLA Littlewood gave a few reasons as to why the private members’ 2017 Bill 

was not satisfactory enough to move forward. First, there was a concern that the Bill did 

not consider how section 69 of the Law of Property Act, RSA 2000, c. L-7 would apply 

to AP cases.50 Section 69, ‘Improvements made on wrong land through error’, specifies 

that if a landowner has made any permanent improvements to that land with a genuine 

belief that the land belonged to him, he may be entitled to either monetary compensation 

for the improvement from the true owner, or he may be granted title to the property in 

question. Since AP claims do not require a genuine belief of the property belonging to the 

occupier, MLA Littlewood expressed concern over section 69 in that it would present a 

legislative gap51 by not covering AP-type situations, resulting in an unfair outcome for the 

occupier who would have to give up any benefits or profits gained through the lasting 

improvement.52 Further, the 2017 Bill lacked an explanation concerning how AP claims 

already in court would be dealt with if the Bill were to be implemented.53 Next, 

implementation of the 2017 Bill would possibly have a considerable impact on other 

Alberta legislation, including the Municipal Government Act, RSA 2000, c. M-26, the 

 
49 Pursuant to Standing Order 78.1(1) of the Legislative Assembly of Alberta, the Select Special Committee 

on Real Property Rights will review Bill 206. Specifically, the committee will further consider whether AP 

should be abolished in Alberta. 
50 Legislative Assembly of Alberta, ‘Order of the Day: Bill 204, Protection of Property Rights Statutes 

Amendment Act, 2017’ 3rd Session, 29th Legislature 1047 (MLA Littlewood). 
51 On the other hand, MLA Gotfried argued that if AP were to be abolished, no gap would exist in legislation 

thanks to section 69, Legislative Assembly of Alberta, ‘Bill 204, Land Statutes (Abolition of Adverse 

Possession) Amendment Act, 2018’ 4th Session, 29th Legislature 835. 
52 Legislative Assembly of Alberta (n 50). 
53 ibid.  
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Irrigation Districts Act, RSA 2000, c. I-11, and the Public Lands Act, RSA 2000, c. P-

40.54 MLA Littlewood summarised that the NDP was looking to ‘strike the right balance 

between individual property rights, the public interest, and responsible energy 

development with industry’,55 and stated that the 2017 Bill simply did not fulfill this 

balance. More recently, Bill 206 was introduced in the LAA in October 2020. Alberta 

New Democratic Party MLAs took a more welcoming approach and expressed that AP 

should be abolished in Alberta due to it being an outdated doctrine.56 Not only this, but 

MLAs were also in favour of Bill 206 because it has the potential of providing rural 

landowners, who own large quantities of land (and therefore difficult to oversee 

completely), the protection they require against adverse occupiers.57 While the NDP’s 

support was there, MLAs brought forward concerns of the abolition’s implications. Bill 

206 resulted in questions surrounding the effect that the abolition would have on past and 

current AP claims,58 as well as what this possible legislation would aim to solve.59 MLA 

Dach insisted that questions such as this should be asked, prior to the Bill’s passing, for 

them to be avoided in the courts.60  

The United Conservative Party (‘UCP’) has indicated consistent commitment and 

support for the protection of landowners and their property rights.61 Additionally, support 

for proprietors was also indicated through means such as continuous revision of provincial 

 
54 ibid. 
55 ibid 1047-1048. 
56 Legislative Assembly of Alberta (n 45) 4040 (MLA Pancholi). 
57 ibid 4038 (MLA Renaud); Legislative Assembly of Alberta, ‘Bill 206, Property Rights Statutes 

Amendment Act, 2020’ 2nd Session, 30th Legislature 3318 (MLA Loyola) and 3319 (MLA Loewen). MLA 

Loewen also extended this protection as being beneficial to urban property owners.  
58 Legislative Assembly of Alberta (n 57) 3316 (MLA Dach) and 3318 (MLA Loyola); Legislative 

Assembly of Alberta (n 45) 4038 (MLA Renaud) and 4040 (MLA Pancholi). 
59 Legislative Assembly of Alberta (n 45) 4038 (MLA Renaud). 
60 Legislative Assembly of Alberta (n 57) 3316 (MLA Dach). 
61 Legislative Assembly of Alberta, ‘Landowner Property Rights’ 1st Session, 30th Legislature, 2018 (MLA 

Schweitzer); Legislative Assembly of Alberta (n 57) 3319 (MLA Loewen). 
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legislation that would ‘meet the needs… of today’s times’.62 Between 2015 and 2019, the 

UCP continuously expressed its disappointment with the NDP’s failure of recognising and 

accepting their AP reforms. This was especially due to the fact that part of the NDP’s 

manifesto was to ‘support property rights’,63 and that while the NDP may have made this 

clear just before the 2015 elections, the Party soon forgot about this declaration after their 

majority win.64 

In 2016, concern was expressed by UCP MLA Drysdale during legislative 

assemblies, stating that members of the NDP sent away motions regarding the suggested 

termination of AP to the Department of Justice for review.65 After a lack of response from 

the NDP governing party concerning the review, in 2017, the Resource Stewardship 

Committee66 proposed another review on AP to the Assembly. After further lack of action, 

MLA Drysdale said, ‘as expected, the NDP has simply buried the issue’.67 With the 

evident lack of response from the (then) governing NDP concerning AP abolition through 

the 2017 Bill, UCP representatives concluded that the NDP simply ‘says one thing and 

does another’.68 While NDP representatives have brought forward concerns surrounding 

the implications towards other pieces of Alberta legislation if AP were to be abolished, 

they have seemed to be less reluctant towards Bill 206.  

 
62 Legislative Assembly of Alberta, ‘Bill 204, Land Statutes (Abolition of Adverse Possession) Amendment 

Act, 2012’ 5th Session, 27th Legislature 438 (MLA VanderBurg). During the 27th Legislature, the Progressive 

Conservative Association was the governing Party. 
63 Legislative Assembly of Alberta (n 51) 839 (MLA Panda). 
64 ibid 839-840 (MLA Panda). 
65 ibid 835. 
66 The Resource Stewardship Committee is authorised in the Legislative Assembly to make certain decisions 

regarding legislative Bills relating to the areas of ‘Agriculture and Forestry, Energy, Environment and Parks, 

Indigenous Relations, Municipal Affairs, Transportation and Treasury Board and Finance’, see the 

Legislative Assembly of Alberta, ‘Resource Stewardship’ <https://www.assembly.ab.ca/assembly-

business/committees/RS> accessed 3 November 2020.  
67 Legislative Assembly of Alberta (n 51) 836. 
68 ibid 837 (MLA Cooper). 
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Despite recommendations to have AP abolished in Alberta, AP claims continue to 

be made. Litigation in the area has developed since 2011, the same year during which 

legislative debates surrounding the doctrine began to surge.69 However, despite the fact 

that claims continue to be filed, the number of successful cases remains to be low.70  An 

overview of Alberta’s state of AP laws within the courts will provide a better 

understanding of the doctrine’s current status as a land dispute mechanism, as well as how 

Alberta courts have been expressly contributing to the doctrine despite the doctrine’s 

widespread disapproval. 

 

Alberta Case Law Analysis  
 
 

Renewal of the Limitation Period 
 

Contrary to views brought forth in the LAA, Alberta courts have not considered 

AP as ‘land grab’.71 Rather, Alberta courts have considered AP a doctrine that is able to 

work within the Torrens system,72 and has been dubbed by Albertan lawyers as a useful 

dispute mechanism that is worth preserving.73 It was in the case of Lutz v Kawa74 that 

Justice Laycraft found a successful solution for AP’s performance alongside Torrens. 

Despite being a 40-year-old case, the law stated in Lutz remains valid today and has been 

 
69 Between 2011 and 2019, 10 notable AP cases were noted, see Dr. Brian Ballantyne and Roberta Holtner, 

‘Adverse possession: Land grab or quieting of title?’ 2019 Alberta Land Surveyors’ Association 13.  
70 ALRI (n 7) para 104. 
71 Ballantyne and Holtner (n 69) 12.  
72 Boulding v Crowe (1998) ABQB 732 [23] (Burrows J); Moore v McIndoe (2018) ABQB 235 [143] 

(Eamon J). 
73 ALRI (n 29) para 103. 
74 n 36. 
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consistently referenced in other Alberta AP cases due to the case achieving harmony 

between the doctrine and Torrens system.75 

Lutz involved a boundary dispute.76 Here, the appellant filed an AP claim, claiming 

that she had been in possession of a small strip of land for over 40 years. A counterclaim 

was filed by the respondent to recover possession of the strip and to place the fence on the 

correct boundary line. In the Court of Appeal (‘CofA’), Laycraft J made it clear that 

Alberta had not followed the steps of other Canadian jurisdictions that also use the Torrens 

system.77 Instead, Alberta had consistently reformed its provisions in order to allow 

registrations of land obtained through AP. Laycraft J stated that, ‘Despite its 

incompatibility with the pure theory of a Torrens Statute adverse possession is here to stay 

unless there is a change of policy by the Legislature’.78 Forty years later, AP continues to 

be a dispute resolution mechanism used in Alberta due to the lack of significant legislative 

changes involving the doctrine. 

The trial judge79 in Lutz dismissed the claim based on the following four reasons, 

all of which Laycraft J rejected: (i) that section 180 Land Titles Act, RSA 1970, c. 198 

(‘LTA 1970’)80 prevented the appellant from ejecting the respondent from the disputed 

land.81 Section 180 stated that an occupier was not able to eject the holder with a certificate 

 
75 Croft v Mudie (1986) ABQB [19] and [22]-[23] (Holmes J); Boulding (n 72) [23] (Burrows J); Bennett v 

Butz (2003) ABQB 60 [14] (Foster J); 1215565 Alberta Ltd v Canadian Wellhead Isolation Corp (2012) 

ABQB 145 [11] (Marceau J); Law v Lau (2015) ABQB 423 [55] (Campbell J); Denesik (n 34) [11] (Master 

Schlosser); Reeder v Woodward (2016) ABCA 91 [16]; Terry v Knysh (2017) ABQB 716 [23]-[25] (Master 

Smart); Moore (n 72); Watchorn v Brouse (2019) ABQB 834 [8]-[9] (Master Schlosser).  
76 Most AP claims are a result of common borders being displaced, see Goertz v Oliver (2018) ABQB 363 

[21]. 
77 Lutz (n 36) [9] and [11]. 
78 ibid [12]. 
79 Belzil DCJ in Lutz v Kawa (1979) CanLII 2021 (ABQB). 
80 Today, the LTA 2000, s 183 LTA. Adverse possession continues not to be listed as an exception to 

ejectment.  
81 Lutz (n 36) [8]. 
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of title of the land save a few exceptions, AP not being one of them. Laycraft J rejected 

this ground. He stated that its acceptance would mean that AP claims are not possible in 

Alberta, this evidently not being the case;82 (ii) that there was an agreed express licence 

for building the new, misplaced fence between the two lots.83 Existence of an express 

licence would have meant that the respondent was aware that the disputed land belonged 

to her, and therefore, she simply allowed the appellant to enter it in order to construct the 

new fence. Laycraft J rejected this. Based on the case facts, both parties believed that the 

fence was on the correct boundary line, and no permission was sought by the appellant for 

its reconstruction;84 (iii) that, in the alternative that a licence had been found, the appellant 

could be granted a remedy under section 183 LTA 1970, which included a lien,85 

assignment of the land to the appellant,86 or compensation.87 Because no such claim under 

section 183 had been made, Laycraft J rejected this ground;88 and (iv) that the burden of 

proving the respondent’s dispossession from the disputed land for the 10-year limitation 

period belonged to the appellant. This was also disputed. Laycraft J underlined that it is 

of no importance as to whether the parties are aware or unaware of the fact of who truly 

owns the land in dispute. The only important thing is that the occupier of the land 

demonstrates ‘exclusive possession’ and animus possidendi, or an intention to possess,89 

 
82 This point can be contrasted with the situation in Best. If Sales LJ decided that the public policy 

consideration under section 144 LASPOA outweighed that under Schedule 6 LRA (the opposite of what 

was ultimately decided), this would mean that those who trespassed and lived in a residential building would 

not be able to make AP claims, even though the tort of trespass is an element needed to fulfil AP 

requirements.  
83 Lutz (n 36) [8]. 
84 ibid [14]. The new fence was built in 1964. The respondent obtained title to her lot in 1971. 
85 LTA 1970, s 183(1)(a). 
86 ibid, s 183(1)(b). 
87 ibid, s 183(2). 
88 Lutz (n 36) [15]. 
89 Definition seen in Henry C Black, Black’s Law Dictionary (4th edn, 1951) 114, quoted by Wells J in Pflug 

v Collins [1952] OR 519; Lutz (n 36) [26]-[27]. 
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as well as an intention to exclude all others.90 It is no longer necessary for the occupier to 

know that the disputed land does not belong to him. The elements of AP established in 

Lutz can be summarised as follows: 

 

(a) The true owner must be out of possession of the claimed lands; 

(b) The claimant must be in use and occupation of the claimed lands; 

(c) The claimant’s use and occupation must be exclusive, continuous, 

open or visible and notorious for the requisite 10-year period;91 and 

(d) The fact of use and occupation by the claimant is the only determinant 

while the belief, ignorance, mistake or intention of the claimant is 

immaterial.92 

 

Adverse possession elements established in Lutz continue to be used in AP 

litigation. Laycraft J held that the appellant successfully established all elements of AP, 

however, Laycraft J’s ultimate decision to dismiss the appellant’s AP claim was based an 

alternative reason, following Harvey CJA’s judgment in the case of Dobek v Jennings.93 

As recognised by Laycraft J, Dobek contributed to the reconciliation of ‘the 

incompatibility of the Torrens system and the law of adverse possession.’94 In Dobek, the 

 
90 St. Clair Beach Estates Ltd v MacDonald et al. (1974) 5 OR (2d) 482 2 (Pennell J); Zekonja v Donald 

(1983) 50 AR 379 382. 
91 This requirement was first cited by Ritchie CJ in Sherren v Pearson (1886) 14 SCR 581, 585. Additionally, 

the possession ‘must not be equivocal, occasional or for a special or temporary purpose’, 585 (Ritchie CJ). 
92 Rinke v Sara (2008) ABQB 756 [19] (Langston J). In reference to the fourth requirement, Laycraft J made 

reference to American jurisdictions, which also add the element of ‘hostility’, or ‘intent’. This intent refers 

to the ‘intention to possess’, and not the ‘intention to take’, see Lutz (n 36) [19]. Because both parties in 

Lutz did not know about the incorrect boundary line, the appellant’s use of the disputed land automatically 

incorporated an ‘intention to possess’. 
93 (1925) 1 DLR 736. 
94 Lutz (n 36) [12]. 
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plaintiff occupied the disputed land between 1905 and 1925, and in the latter year, the 

defendant acquired his certificate of title. The trial judge, Jackson DCJ, dismissed the 

action, stating that the plaintiff never had the intention of adversely possessing the 

disputed land and that the predecessor of the land gave the plaintiff permission to cultivate 

on his land. Because there was permission to use the land from the preceding owner,95 as 

well as an absence of animus possidendi from the occupier, Jackson DCJ struck out the 

claim. On appeal, Harvey CJA gave a very short judgment, stating that a much simpler 

reasoning was possible. In his judgment, Harvey CJA dismissed the appeal based on the 

following statement:   

 

It is registration that gives or extinguishes title. A right or interest 

without title may be protected by caveat but without such protection it 

may be lost entirely. …It is clear, therefore, that whatever right or 

interest the plaintiff may have acquired, if any, by his year of possession 

he lost completely upon the issue to the defendant of his certificate of 

title in August, 1925…96  

 

Upon having this ‘principle of law’97 established in Dobek, Burrows J in Boulding98 

investigated the limitation period of AP, enshrined under section 18 of the Limitation of 

Actions Act, RSA 1980, c. L-15 (‘LAA 1980’) (as it then was).99 This section reads: 

 
95 Reasons as to why permission from the landowner to enter their land prevent AP claims will be explained 

below under the ‘Licence to Occupy’ section.  
96 Dobek (n 93) 311 (Harvey CJA).  
97 Boulding (n 72) [18] (Burrows J). 
98 In Boulding, Burrows J accepted the Lutz decision of the limitation period beginning to run anew against 

a bona fide purchaser upon new registration of title. 
99 Today, the Limitations Act 2000, s 3(8). 
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 18. No person shall take proceedings to recover land except 

(a) within 10 years next after the right to do so first accrued to that person…, or 

(b) if the right to recover first accrued to a predecessor in title, then within the 10 years 

next after the right accrued to such predecessor.100 

 

Burrows J rightly observed that if section 18(b) was to be read literally, the 

limitation period would withstand the issuance of a brand new certificate of title.101 

However, neither the case of Lutz nor Dobek discussed this ‘survival’ of the limitation 

period. For example, in Lutz, Laycraft J did not put section 18 to use in order to find ‘a 

workable accommodation of adverse possession to Torrens principles…’.102 The 

complicated layer of there being multiple owners of the disputed land in Lutz soon became 

easily resolved by Laycraft J once the Dobek decision had been applied. As a result, in 

Lutz, any right that the appellant had to the land since gaining possession in 1938 was 

dissolved upon new registration of title by the respondent in 1971. In the latter year, 

therefore, the 10-year limitation period began to run against the respondent for a second 

time. Because the respondent filed her counterclaim in 1977 seeking repossession of the 

disputed land, the limitation period had not yet expired, and the appellant’s AP claim 

failed. Logically, this renewal of the limitation period affects the success rates of AP 

claims. 

 
100 LAA 1980, s 18; ibid. 
101 Boulding (n 72) [21]. 
102 ibid [23] (Burrows J). 
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Lutz has provided a seemingly generous means of protecting bona fide purchasers 

for value against AP claims, supporting the Torrens principle of protection of bona fide 

purchasers and thus, following the historical role of the Torrens system protecting bona 

fide purchasers.103 The wider picture here is that Alberta courts have been aware since 

early times that the incorporation of AP claims within Torrens would mean either 

legislative solutions, or in their absence, common law means of tackling this long standing 

issue. Over time, courts have grown to realise that in order to incorporate AP into Torrens 

successfully, a certain balance between the occupier and title holder must be met, the same 

observation made by MLA Littlewood.104 With debates surrounding the ‘outdated’ 

doctrine within the LAA, perhaps Alberta will see significant reforms being made to 

legislation or, if following the remainder of provinces, abolition of the doctrine. For now, 

the common law has found a way to allow the doctrine to exist without conflict, though 

this has decreased the success rate of AP claims. Interestingly, however, Albertan political 

parties have not presented arguments during Legislative Assemblies that courts have made 

progress in finding harmony between Torrens and AP. While the proposal of the 2017 Bill 

can be argued to have lacked a certain striking of balance between occupiers and 

landowners, it is interesting that the NDP did not put forth comments about the 

interpretation of laws in Lutz, as was done by the opposing party. Specifically, MLAs 

Allred and Marz of the (then) Progressive Conservative Association, presented an 

argument, that trial judge Belzil DCJ’s following statement was a suggestion that AP 

should no longer have a place in Alberta:105 

 
103 n 42. 
104 n 55. 
105 Legislative Assembly (n 44) 1405 and 1408. 
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A decision in favour of the plaintiff would seriously cloud the security of 

boundaries assumed to be inviolable under registered plans of survey or 

descriptions under the Torrens System… Deviation from the true line in 

such cases, as in the case at bar, is almost inevitable.106 

 

Additionally, both MLAs endorsed Laycraft J’s statement that if there is an existing 

conflict at law, then it is up to the Legislature to find the appropriate remedies.107 Although 

judges in the past were persistent on the existence of inconsistency between AP and 

Torrens, their reliance on precedent resulted in a judicial solution. However, this argument 

has not been put forth by the NDP. Resultantly, the cases of Lutz, Dobek, and Boulding 

all hold true to the earlier statement made that courts have been and continue to be willing 

to make AP work in harmony with Torrens in the absence of any Legislative action. The 

question of how the interpretation of section 18(b) LAA 1980 was justified is worthy of 

inspection, as it provides a better understanding of the refreshment of the limitation period.  

 

 

Volunteer v Bona Fide Purchasers  
 
 Burrows J in Boulding108 attempted to rationalise the decision in Lutz due to its 

lack of consideration of section 18 LAA 1980.109 Boulding involved disputed lake land, 

which the plaintiff claimed to have possessed for almost 20 years. The defendant sought 

a discharge of the AP claim, stating that no such claim could be made under the facts of 

 
106 Lutz (n 79) [15]. 
107 Lutz (n 36) [36]. 
108 n 72. 
109 In Lutz, it was the Limitation of Actions Act, RSA 1970, c. 209, s 18. 
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the case. The most significant fact of the case, however, and on which Burrows J made 

his decision of dismissing the plaintiff’s AP claim, was the renewal of the defendant’s 

certificate of title. The defendants took out a mortgage with the Royal Bank of Canada 

(‘RBC’) in 1988, and title of the defendants’ property was transferred to the bank. Four 

months later, title was again issued in the name of the defendants. In making his decision, 

Burrows J took time to understand Lutz’s approach towards section 18 of the LAA 1980110 

(or lack thereof). Burrows J concluded that Lutz’s lack of attention paid to section 18 

resulted from the following: ‘The only rationalization that occurs to me is that s. 18(b) 

refers only to situations where title has passed to a volunteer and not a bona fide 

purchaser’.111 Ultimately, Burrows J accepted the rationalisation112 and the monetary 

consideration that the defendants had paid to RBC gave the defendant’s the title of ‘bona 

fide purchasers for value’ rather than ‘volunteer’. More recent decisions surrounding 

section 3(8) of the Limitations Act, RSA 2000, c. L-12,113 have continued to appear, the 

most recent being in 2018 in the case of Belseck v Jette,114 which involved a classic dispute 

of land between neighbours. The applicant purchased his property in 2005, and the 

respondent received a new certificate of title in 2009 after half of the title of the property 

was transferred from her husband. It was in 2016 that the respondents first became aware 

of the fact that the boundary line between the properties had been incorrect. In 2017, the 

respondents began building a new fence on the correct boundary line, to regain ‘control 

and exclusive possession over the triangle’.115 The issue in the Court was whether the new 

 
110 Today, the Limitations Act 2000, s 3(8). 
111 Boulding (n 72) [22].  
112 Burrows J’s rationalisation was not explicitly stated in the case of Lutz. 
113 What used to be the LAA 1980, s 18. 
114 (2018) ABQB 512. 
115 ibid [17] (Robertson QC). 
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certificate of title, granted in 2009, reset the limitation period running against the 

respondent. The Court relied on Lutz and Dobek, which concluded that ‘the issuance of 

the new certificate of title started the limitation period running again’.116 Again, the court 

had to decide whether the respondent ‘acquired title as a “volunteer” or whether she 

acquired title as a bona fide purchaser for value’.117 Because the respondent acquired title 

through a ‘valid transaction at law’,118 Robertson QC did not consider her as a volunteer 

and therefore, the limitation period restarted in 2009 bringing the AP claim within the 10-

year period and thus, failing. Deciding whether a transfer of title was acquired as a 

volunteer or as a bona fide purchaser for value has grown to be a factor in the judicial 

system in deciding whether a limitation period started anew. 

 

 

Licence to Occupy 
 
 Defendants in AP cases often use the defence of there being a licence to occupy 

the disputed land existing between them and the plaintiff.119 Licences can be either express 

or implied, and the type of licence depends on the circumstances between the parties. For 

example, express licences occur during ‘everyday social and commercial intercourse’,120 

such as meetings or job interviews.121 Implied licences, on the other hand, ‘emerge by 

implication from circumstances or conduct’.122 In the trial case of Lutz, the judge held that 

an express licence existed for the building of the new fence between the plaintiffs and the 

 
116 ibid [29]. 
117 ibid [39]. 
118 ibid [44].  
119 The principles of a licence were stated in the case of Lehr v St. Mary River Irrigation District (1993) AJ 

No 1411 (QB) [54]-[62] (Justice McBain).  
120 Kevin Gray and Susan Francis Gray, Elements of Land Law (5th edn, OUP 2009) para 10.2.8. 
121 ibid. 
122 ibid para 10.2.11. 
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predecessors of the neighboring lot. As was explained above,123 this was rejected by 

Laycraft J in the CofA, who stated that if an express licence existed, the respondent would 

have had to have known that the disputed land belonged to her and therefore, granted the 

plaintiff permission to reconstruct a new fence on the incorrect boundary line. Because 

both parties believed the boundary line was correct prior to 1977 (the year a property 

survey was conducted), no express licence could have existed. The rule governing licences 

to occupy under the doctrine of AP is that if a licence does in fact exist between the parties, 

an AP claim is not possible. This was illustrated in the cases of Robertson v King124 and 

Law v Lau.125  

 In Robertson, the plaintiff resided in a cabin on the land belonging to the defendant 

(deceased). She had lived there rent free since 1986 and sought exclusive use and 

beneficial ownership by means of AP, or alternatively, a sum of $300,000 as the market 

value of the land in question. Despite the plaintiff submitting that she renovated the cabin 

and that she believed the cabin to be her ‘permanent home’,126 and that the previous owner 

had referred to the cabin as ‘her home’,127 her claim for AP was not successful. McBain J 

relied on sections 18, 19, and 44 LAA 1980, and the case of Lutz by referring to the AP 

requirements. The requirement of exclusive possession against the whole estate was not 

fulfilled by the plaintiff, as the previous owners of the land lived close to the plaintiff. 

McBain J concluded that the plaintiff simply had a licence to occupy the estate and the 

land, the licence being granted by the defendant.128 In declaring that an implied licence 

 
123 ‘Renewal of the Limitation Period’ section. 
124 (1999) ABQB 167. 
125 n 75. 
126 Robertson (n 124) [13]. 
127 ibid [16]. 
128 Cobb and Another v Lane [1952] 3 All ER 1199 1202 (Lord Denning).  
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existed, McBain J stated that in Alberta and England, the existence of an implied licence 

‘will defeat a claim for adverse possession by eliminating the necessary quality of 

possession’.129 This lack of ‘necessary quality of possession’ that McBain J referred to is 

the open, continuous, and exclusive possession that must be shown by the plaintiff 

claiming AP of property. If the plaintiff was successful in showing open, continuous, and 

exclusive possession of the estate, then her claim would have succeeded. This is because 

the new owners received their certificate of title in 1997, placing the limitation period over 

the 10-year mark.  

  Law involved a family conflict over a residential building. The plaintiff occupied 

a residential building since 1995, which belonged to his brother, the defendant. The 

plaintiff sought a declaration of a new certificate of title through AP of the defendant’s 

property. The defendant made an argument that the plaintiff stayed in the property ‘by 

virtue of consent, licence or agency…’,130 and AP was therefore not possible. Campbell J 

confirmed this by saying, ‘Inherent in the term “adverse possession” is the absence of 

consent or permission’,131 and that occupation alone does not bring a successful AP 

claim.132 The plaintiff never asserted ownership or declared ownership of the property.133 

Campbell J also noted the plaintiff’s intentions, in that the plaintiff never intended to oust 

the defendant from his own property. The judge, therefore, dismissed the AP claim based 

on the existence of an implied licence. 

 
 

 
129 Robertson (n 124) [36]. 
130 Law (n 75) [54]. 
131 ibid [58] (Campbell J). 
132 ibid [83]. 
133 ibid. 



 65 

Successful Adverse Possession Claims  
 

Successful AP claims in Alberta are rare, however, they continue to arise despite 

the protection that is offered by Torrens’ ‘principles of certainty and fairness’134 that is 

found through Alberta’s use of land surveys.135 Since 2003, only five AP claims have been 

successful.136 The rarity of AP claims is one of the reasons consistently given by Albertan 

MLAs explaining why AP no longer has a place in Alberta.137 While this may be a valid 

argument, ALRI has recognised that AP presents itself as a justifiable dispute resolution 

mechanism under certain circumstances seen in the successful AP cases. These successful 

AP cases fell into one of two categories:138 (i) where prior to obtaining title to the land by 

both parties, the boundary line between two lots was already in the wrong place; and (ii) 

where the boundary line was wrongly placed due to the presence of a third constituent.139 

Belonging to the first category are the cases of 1215565 Alberta Ltd v Canadian 

Wellhead Isolation Corp140 and Moore.141 Both cases involved a misplaced boundary line 

between two adjoining pieces of lots. The former case concerned the defendant’s 

repossession of the disputed land. The defendant had been the registered owner of lot 9 

since 1998. The plaintiff and its predecessor had been in possession of the disputed land 

and lot 8 since 1998.142 The defendant, from his lot, was only able to access the disputed 

 
134 ALRI (n 7) para 126. 
135 ALRI (n 29) para 101. 
136 Bennett (n 75); 1215565 Alberta Ltd (n 75); Moore (n 72); Reeder (n 75); and Re Koziey Estate 2019 

(2019) ABCA 43. 
137 Legislative Assembly (n 44) 1409 (MLA Allred); Legislative Assembly (n 62) 438 (MLAs Vanderburg 

and Allred). 
138 ALRI (n 29) para 102. 
139 For example, ‘a lake, a roadway, or a ravine’, ibid. 
140 (n 75). 
141 (n 72). 
142 The predecessor was the registered owner of the property from 1998-2008, and the plaintiff obtained 

titled on 30 April 2008. 
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land through an entrance controlled by the plaintiff. A few months after the plaintiff had 

taken possession in 2008, the defendant learned of the misplaced boundary and attempted 

to re-enter the disputed land to recover possession. The defendant relied on section 3(6) 

of the Limitations Act 2000, which states that as long as the defendant re-entered the 

disputed land within the 10-year limitation period, then time would stop running against 

him. The issue here was that because the defendant obtained ownership of lot 9 in 

September 1998, he had until late September 2008 to show that his attempts of re-entry 

amounted to repossession. The defendant learned about the incorrect boundary in early 

July 2008, therefore, this left him less than three months to repossess the disputed land. 

The defendant’s various acts of re-entry included measuring the strip of land, offering to 

sell the strip of land to both the plaintiff and the plaintiff’s predecessor, and making phone 

calls to the plaintiff demanding the fence be removed off the disputed land.143 Marceau J 

did not accept these instances as amounting to re-entry. Marceau J contended that mere 

entry on the disputed land does not amount to repossession, referring to the defendant 

measuring the disputed land. The offer to sell the land was acknowledged as ‘an assertion 

of a right to possession’,144 however, the defendant did not receive a response from the 

predecessor about the offer of sale. Similarly, the demands of moving the fence were made 

by a phone call with no response from the plaintiff. Therefore, these declarations of 

repossession failed. All of these attempts of repossession missed a key ingredient, 

summarised as follows by Marceau J: ‘It is my view that to be effective any entry must be 

accompanied by an overt act or acts which objectively show the intention to recover the 

 
143 1215565 Alberta Ltd (n 75) [21]-[25] (Marceau J). 
144 ibid [24] (Marceau J). 
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land then and there’,145 and further, that the intention of the defendant to recover land must 

be in the presence of dispossessing the occupier.146 The judge held that the plaintiff and 

the predecessor exerted ‘open, continuous, exclusive possession of the Disputed Land’147 

for the required 10 years, and the claim pursuant to section 74 LTA 2000148 was 

successful.  

 Moore similarly dealt with two adjoining pieces of land. The disputed land was 

used by the applicants in an open, continuous, and exclusive fashion, and the defendant’s 

argument of there being a licence to occupy was rejected. There was no agreement 

between the parties regarding the use of the disputed land, and the rejection of a licence 

was strengthened by the respondents’ avoidance of having any contact with their 

neighbours.149 Ultimately, the judge held that the AP claims must succeed, as the 

respondent’s re-entrance on the disputed land occurred after the 10-year limitation period. 

Falling under the latter category were the cases of Bennett v Butz,150 Re Koziey,151 

and Reeder.152 The lack of evident land boundaries by fencing, lack of knowledge of true 

land ownership, and the lack of proper management by the Crown of the disputed land 

were what led to a successful AP claims in Bennett. As a result of accretion caused by a 

 
145 ibid [34]; An example of reasserting ownership was shown in O’Brien v Fox (2000) ABQB 1002, where 

the defendants took back possession of disputed land from the plaintiffs by granting a gas company rights 

to access the disputed land in exchange for $1.00 through an easement. According to the LAA 1980, s 19, 

if dispossessed from the land, receiving any profit in relation to the land results in ‘the right to take 

proceedings to recover the land’. Because the easement was granted within the 10-year limitation period, 

the plaintiff’s AP claim failed. 
146 1215565 Alberta Ltd (n 75) [36] (Marceau J). 
147 ibid [19] (Marceau J). 
148 LTA 2000, s 74 (‘Registration of judgment quieting title, etc.’), is the provision under which AP claims 

may be successful in the province of Alberta, see Belseck (n 114) [38] (Robertson QC). Section 74 states 

that an individual who has successfully quieted title from a registered owner is entitled to receive a new 

certificate of title from the Land Titles Office. 
149 n 72 [183-184] (Justice Eamon). 
150 n 75. 
151 n 136. 
152 n 75. 
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nearby lake, the defendants became registered owners of over 16 acres of land in 1995, 

some 12 acres eventually being purchased by the Crown. Resultantly, the defendants were 

owners of the remaining 4.94 acres. To make matters complicated, in 1980, the plaintiffs 

entered a grazing lease with the Crown involving land that included the defendant’s 4.94 

acres, which was not fenced off from the land belonging to the plaintiffs. This 4.94 acres 

was believed to belong to the Crown at the time the lease was entered. From 1995 until 

1998, the lease was mistakenly renewed by the Crown yearly. For these three years, the 

defendants did not tell the plaintiffs of their ownership and allowed the plaintiff’s 

continued use of the disputed land. Upon learning of the defendant’s ownership in 1999, 

the plaintiffs filed a caveat. The AP requirements set out in Lutz were examined.153 Foster 

J summarised the use of the land by the plaintiffs in the following way:  

 

These lands were integrated into the plaintiffs’ operation and the plaintiffs 

did not differentiate the use of these lands from their other land holdings. 

This use and occupation has continued for approximately 20 years. The 

plaintiffs’ use was not equivocal, occasional or for a special or temporary 

purpose. The plaintiffs exercised control over these lands and regulated 

their use and occupation.154 

 

He further stated, ‘The Plaintiffs are in actual possession and occupation of these lands. 

The Defendants are out of possession and the occasional entry for recreational use of the 

 
153 ibid [25] (Foster J). 
154 ibid [18]. 
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recovery of livestock by the Defendants does not re-vest possession’.155 The plaintiffs’ 

AP claim was successful. 

 Re Koziey involved a road, which encroached on the registered owner’s land 

(‘neighbouring land’). The road was used for decades by his neighbour (deceased), 

allowing the neighbour to gain access to his own property. The neighbour also maintained 

the road. In 1992, the registered owner built a fence along the encroached road. The 

passage into the neighbour’s property, however, was not fenced off, and the neighbour 

continued its use.156 Despite discussions of moving the road, this was never accomplished, 

and the neighbour continued to use the road for an additional 22 years. The Koziey Estate 

was successful in gaining title to the neighbouring land, due to the fulfilment of all AP 

elements, as well as the neighbour’s exclusion of the registered owner. The registered 

owner appealed, using the defence of there being an implied licence; however, this was 

rejected by the CofA due to the registered owner’s previous wish of wanting the road 

moved.157 The fact that the registered owner previously asked his neighbour to move the 

road was inconsistent with the requirements of an implied licence.158 Additionally, the 

appellant argued that the trial judge erred in law by deciding that the Koziey Estate was 

entitled to an easement by prescription, as easements by prescription are barred in Alberta 

under section 69(3) of the Law of Property Act, RSA 2000, c. L-7. The CofA rejected this 

argument, stating that the Estate sought the quieting of title by way of AP, not an easement 

 
155 ibid [20]. 
156 Re Koziey (n 136) can be contrasted with the case of Goertz (n 76). In this case, the plaintiff’s driveway 

encroached onto the defendant’s land. Within the 10-year limitation period, the defendants put up a fence 

and completely denied the plaintiffs access to the driveway. This was taken as the defendants reasserting 

their possession and ownership of the disputed land, and the plaintiff’s claim to registered title failed. 
157 Koziey Estate (Re) (2017) ABQB 597 [60] (Justice Sulyma). 
158 Re Koziey (n 136) [19] (Justices Slatter and Schutz). 
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by prescription.159 The CofA agreed with the trial decision in that the neighbour 

‘exclusively, visibly, and notoriously occupied the road’,160 and the successful AP claim 

was upheld. 

 The more recent, and rather more notable case of Reeder involved 9.5 acres of 

disputed land, located between the appellant’s and respondent’s lands. In this case, the 

disputed land was created in 1972 after the creation of a new highway by the Cardston 

County. The new highway was constructed south of the boundary line. The appellants 

owned their land since 1999, while the respondent’s ownership stretched back 

generations. After the creation of this disputed land, the respondents began to use it for 

farming purposes. The respondent’s use of the disputed land was known to the appellants 

and both parties were aware that there was uncertainty as to who the registered owner of 

the disputed parcel was. Evidence showed that the parties tried to resolve the boundary 

issue, however, in 2011, the respondents ordered a caveat to be inserted on the disputed 

land. The appellants attempted to regain possession by locking the gate and blocking 

access to the disputed land. Ultimately, the respondents filed a claim asserting title to the 

disputed land by way of an oral agreement with the County and the neighboring land’s 

predecessors in title. In the alternative, the respondents claimed title by way of AP. The 

trial judge did not decide the case based on the oral agreement and instead accepted the 

AP claim. While the appellant’s attempt of regaining possession of the disputed land 

would have sufficed prior to the end of the 10-year limitation period in 2009, they were 

approximately two years too late. The CofA upheld the trial decision based on the expiry 

 
159 ibid [8]-[9]. 
160 ibid [14]. 
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of the limitation period, the absence of a licence to occupy, and the fulfillment of the AP 

elements by the respondents. 

 Due to the size of the disputed land, Reeder gained media coverage,161 presenting 

both parties’ views on the AP conflict. Bill Reeder, who was awarded title to the 9.5 acres 

of land, stated, ‘The law is a good law. I think squatter’s rights is a bad term to use for that 

law… I thought it was a good example of why it’s necessary to have a law like that – to 

put to rest all these disputes over the land’.162 Bob Woodward, who lost the land, stated 

that, ‘It is a matter of principle. We bought it [the land] with hard-earned dollars, (and) 

we’re not wealthy people, it took us years to pay for it’.163 Reeder also stated that the 

County never took subsequent steps to rectify the titles of the respective lands, proving 

this case’s result to be ‘[t]he impact of a third-party mistake’.164 

 If AP were to be abolished in Alberta, alternative solutions to how present AP 

claims would be dealt with, as well as what AP’s replacement would be, would have to be 

brought forward.  As for natural accretions, although they are a rare occurrence (and 

ultimately out of the hands of all persons), they can nevertheless lead to successful AP 

litigation. Therefore, if abolition does not take place, then perhaps adding accretions to 

the list of exceptions under section 183 LTA 2000 may be a good start in meeting the 

landowner-occupier balance.  

 

 

 
161 Michael Shulman, ‘Alberta rancher, neighbour in legal fight over squatter’s rights’ CTV News (2015) 

<https://www.ctvnews.ca/canada/alberta-rancher-neighbour-in-legal-fight-over-squatter-s-rights-

1.2287140> accessed 3 November 2020. 
162 ibid. 
163 ibid. 
164 ALRI (n 29) para 81. 
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Conclusion 
 

This chapter provided an overview of the Torrens land conveyancing system in 

Alberta, its characteristic elements, and how AP has developed in Alberta to find a 

working ground alongside Torrens’ principles, despite conflicts and debates over 

compatibility. The inconsistencies claimed, and whether they are accepted, are dependent 

on which point of view taken is taken. Concentrating on the indefeasibility of title that is 

offered by Torrens and it being a principle that is at odds with the AP doctrine will lead 

one to believe in the inconsistency. However, if a bona fide purchaser is protected at the 

transfer of title, this inconsistency can be rejected.  

 Alberta courts have accepted the latter point of view. In giving no recognition to 

section 3(8) of the Limitations Act 2000, the renewal of the limitation period for bona fide 

purchasers for value does not allow for AP interference, placing it in line with Alberta’s 

Torrens system. Nonetheless, debates in the LAA continue, and questions remain as to 

what really constitutes the protection of property rights, which both governing and 

opposing political parties have claimed to be important. This protection can either consist 

of total abolition of the doctrine or finding a balance among individual property rights. 

For now, an agreement does not exist as to which proposal would best offer this protection, 

and the LAA currently awaits the Select Special Committee on Real Property Rights’ 

recommendations on the abolition of AP. Given the material presented in this chapter, it 

can be argued that AP has sat, and continues to sit, comfortably alongside Alberta’s 

conveyancing system by way of alternative legislative interpretations. Additionally, the 

identification of personal agreements between litigation parties have been a substantial 

factor in determining the qualification of an AP claim. The future of AP in Alberta, 
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however, remains relatively uncertain. Unless MLAs are successful in the passing of Bill 

206 in the LAA, Alberta courts will continue to respect precedential decisions, keeping 

AP active and in good condition. 

 The status and operation of AP in Alberta, as well as MLAs’ past and current 

attitudes towards AP’s functioning in Alberta, offer a contrasting view on AP laws and 

squatters’ rights in England & Wales. The interpretations of legislation by the Alberta 

courts undoubtedly tip in favour of the registered owner and are comparable to the increase 

in protection of registered owners in England & Wales. Specifically, Chapter 2 will 

critically discuss: (1) the evolution of AP laws, before and after the implementation of 

Schedule 6 LRA; (2) section 144 LASPOA’s effect on alternative English trespass laws; 

and (3) media depictions of squatting in Alberta and in England & Wales.  
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Chapter 2: Adverse Possession and Squatters’ Rights in England & 

Wales 
 

Introduction  
 
 Chapter 2 presents the important and significant changes that have occurred over 

the last 20 years in the law of AP in England & Wales. In order to assess the extent to 

which section 144 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 

(‘LASPOA’) relates to the doctrine of AP, the evolution of changes to these laws must be 

analysed, as it contextualises section 144’s impact on homeowner protection. This chapter 

has four objectives. First, it analyses the developments of the AP doctrine while relying 

on the doctrine’s political and social themes, which ultimately led to the significant 

inception of the Land Registration Act 2002 (‘LRA’) in England & Wales. An overview 

of pre-LRA AP laws will be given, as well as a discussion on the current AP laws in 

England & Wales under the LRA, and reasons for its enactment. Second, this chapter 

provides an analysis on the effect that the section 144 offence has had on other English 

trespass laws, providing further insight into the development of section 144 and its 

enactment. The final section of this chapter provides a discussion on the media depictions 

of squatting and AP in Alberta and in England & Wales. This contributes to the point of 

media’s heavy influence in the changes of AP and squatting laws. This chapter argues that 

England & Wales has taken a more aggressive approach than its Canadian counterpart in 

terms of doctrinal development in making AP claims successful. The larger media 

attention on squatting in England & Wales will lend support for this argument. Further, 

this chapter emphasises the differences between Alberta’s AP perspective and England & 

Wales’ AP perspective. This comparison demonstrates the alternative attitudes towards 
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AP law in these two jurisdictions, as well as the alternative approaches taken based on the 

societal and proprietary elements. The critical assessment conducted in this chapter will 

provide a foundation for Chapter 3, where the evaluation of the relationship (or the lack 

of one) between section 144 LASPOA and Schedule 6 LRA will be analysed. 

 

Overview of Adverse Possession Laws in England & Wales 
 

 

Pre-Land Registration Act 2002 
 
 Prior to the enactment of Schedule 6 LRA, AP laws surrounding registered land 

were governed by laws comparable to those that apply to unregistered land today. In the 

present day, claims to unregistered land by means of AP and its requirements are placed 

under section 15 of the Limitation Act 1980, because unregistered land follows the 

traditional method of gaining title to land through possession and through the passage of 

time.1 Unregistered land carries with it the uncertainty of ownership, where title is claimed 

on the basis of possession and nothing else.2 The process of obtaining title to unregistered 

land is dependent solely on the passage of time, compared to an actual application process 

for registered land, described in the following section. Preference is shown to the occupier 

of the unregistered land, who must be in possession for 12 years or more. Upon expiry of 

this statutory period, the proprietor’s title of unregistered land is extinguished under 

section 17 of the Limitation Act 1980. Prior to the LRA 2002, registered land was subject 

to the same limitation period as was unregistered land. The difference between 

 
1 Kevin Gray and Susan Francis Gray, Elements of Land Law (5th edn, OUP 2009) para 9.1.22. 
2 Rebecca Kelly and Emma Hatfield, Land Law: A Problem-Based Approach (Routledge 2018) Ch 15; As 

will be discussed in the following sections, the process of registering title to land results in a paper title, 

guaranteed through the registration itself, rather than mere possession. 
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unregistered and registered land was that while the proprietor’s title of unregistered land 

was extinguished under section 17 of the Limitation Act 1980, the proprietor of registered 

land held the title on trust for the occupier as per section 75(1) of the Land Registration 

Act 1925.3 Consequently, if the appropriate AP elements were present,4 the possessor 

appropriated the title. Owners of unregistered land put their title at risk if they fail to 

inspect and monitor their estates against squatters. In other words, if properties become 

‘forgotten’,5 squatters can then intentionally occupy the land in the hopes of obtaining title 

after a period of 12 years.6 Disappointment was expressed by the House of Lords in the 

case of J A Pye (Oxford) Ltd v Graham7 surrounding AP legislation. Here, the owners of 

the disputed parcel lost a total of 25 hectares of land to their neighbouring occupiers. Lord 

Bingham very clearly expressed his disapproval of the laws:  

 

But where land is registered it is difficult to see any justification for a 

legal rule which compels such an apparently unjust result, and even 

harder to see why the party gaining title should not be required to pay 

some compensation at least to the party losing it.8 

 

Moreover, Lord Hope expressed a similar opinion by saying: 

 
3 Repealed by the LRA 2002.  
4 Factual possession and the intention to possess; Buckinghamshire County Council v Moran [1990] Ch 623; 

J A Pye (Oxford) Ltd v Graham [2003] 1 AC. 
5 Neil Cobb and Lorna Fox, ‘Living outside the system? The (im)morality or urban squatting after the Land 

Registration Act 2002’ (2007) 27(2) Legal Studies 1, 15.  
6 ibid 16; As was discussed in Chapter 1, MLAs in the LAA are looking to protect rural owners of large 

quantities of land who may find it difficult to supervise, by abolishing AP, see Chapter 1 (n 57). 
7 n 4. This case was decided before the LRA came into force. 
8 Pye (n 4) [2] (Lord Bingham); Even prior to the implementation of section 144 LASPOA, language of the 

judges in Pye echoes the belief that those who occupy property adversely are in the wrong, see the 

Legislation Report (n 79-81). 
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The unfairness in the old regime which this case has demonstrated lies 

not in the absence of compensation, although that is an important factor, 

but in the lack of safeguards against oversight or inadvertence on the 

part of the registered proprietor.9 

 

While the English courts confirmed the deficiency and lack of sufficient protection 

towards land and homeowners through the pre-LRA legislation, years’ worth of work 

between the Law Commission (‘LC’) and HM Land Registry (‘LR’) was being completed. 

Resultantly, the LRA implemented recommendations made by the LC, which now offers 

‘blameless’10 registered landowners11 and registered homeowners protection against AP 

claims if they were to ‘sleep on their rights’.12 

 

 

Land Registration Act 2002 
 

The LRA presented major changes surrounding the doctrine of AP. In a report 

published by the LC,13 it announced that in order to offer greater protection to registered 

owners against adverse possessors, a registration process completed through the LR, 

described below, would be the only way for an adverse possessor to gain title.14 In other 

 
9 Pye (n 4) [73] (Lord Hope). 
10 The LC referred to landowners as ‘blameless’ in the context of being unaware of occupiers being present 

on their land, see Law Commission, Land Registration for the Twenty-First Century (Law Com No 254, 

1998) paras 10.4-10.6.  
11 Especially landowners or local authorities who own multiple parcels of land, where monitoring is more 

difficult, see ibid and Law Commission, Land Registration for the 21st century: A Conveyancing Revolution 

(Law Com No 271, 2001) para 2.71; Buckinghamshire County Council (n 4). 
12 Law Commission (n 10) para 10.6. 
13 Law Commission (n 11). 
14 ibid para 1.13. 
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words, ownership of registered land no longer arises through ‘the simple effluxion of 

time’15 as is the case with unregistered land, but rather, through the registration of title.16 

As will be described in the following paragraph, this registration process presents 

additional obstacles for adverse possessors who are seeking to gain more than just an 

unregistered fee simple title following their years of possession.   

The requirements for the registration of title of registered land can be summarised 

as follows: (i) an occupier must now be in possession of the parcel of land for 10 or more 

years before making an AP application with the LR;17 (ii) once an application is processed 

by the LR, it will notify the registered proprietor.18 The registered proprietor then has ‘one 

chance, but only one chance’19 to respond to this application within 65 business days by 

serving a counter-notice.20 Failure to serve a counter-notice will automatically result in a 

successful title transfer to the occupier; and (iii) in most cases, the counter-notice will 

squash the occupier’s application, unless he is able to prove that one of the conditions 

under Schedule 6(5) LRA is met.21 If one of these conditions is not met and the application 

fails, but the adverse possessor continues to occupy the disputed parcel for another two 

 
15 Gray and Gray (n 1) para 9.1.20. 
16 This same ‘title by registration’ principle is seen in Alberta under the Torrens system.  
17 LRA, sch 6, para 1(1). 
18 LRA, sch 6, para 2(1). 
19 Gray and Gray (n 1) para 9.1.24. 
20  Land Registration Rules 2003, s 189. 
21 These include an equity by estoppel condition, a separate and legitimate condition that would render the 

occupier entitled to the title, and boundary line disputes. As was mentioned in Chapter 1, boundary line 

disputes are the most common dispute in Alberta. In England & Wales, if a boundary line condition is used 

by the occupier, the occupier must ‘reasonably believe that the land… belonged to him’, see the LRA, sch 

6, para 5(4)(c). Adverse possession disputes involving incorrect boundary lines in Alberta allow occupiers 

to claim AP of disputed land regardless of whether he was aware or unaware that it belonged to him, as 

established in Lutz v Kawa (1980) ABCA 112. 
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years,22 he may reapply and will automatically be entered as the new proprietor.23 No 

further notice will be sent to the title holder and any subsequent objection will be 

rejected.24  

This simple, yet strong, scheme25 brought an end to AP as being ‘a threat to the 

security of registered title’,26 and eventually came into force under Schedule 6 LRA.27 

Dixon argued that the more vigorous AP regime curtailed28 and emasculated29 the pre-

LRA AP regime that undoubtedly put squatters in a more favourable position compared 

to the registered proprietors and that the LRA further incentivises the voluntary 

registration of land to prevent loss of property.30 Schedule 6 now provides a more balanced 

system between the squatter and registered homeowners and landowners,31 placing paper 

owners in a more favourable position.32 Through this emasculation, the policy perspective 

of making AP claims more difficult with the increase of landowner protection is evident.33 

Although this favouritism has been tilted towards the proprietors, additional personal 

responsibilities for the proprietors have arisen.34 The regime of protection under Schedule 

 
22 Also known as a ‘period of grace’, where the proprietor is given two years to remove the adverse possessor 

from the property, see Martin Dixon, ‘The Reform of Property Law and the Land Registration Act 2002: A 

Risk Assessment’ (2003) Conveyancer and Property Lawyer 136, 151. 
23 LRA, sch 6, para 6. 
24 Gray and Gray (n 1) para 9.1.26. 
25 Dixon (n 22). 
26 ibid. 
27 The LRA received Royal Assent in 2002.  
28 Lorna Fox O’Mahony and Neil Cobb, ‘Taxonomies of Squatting: Unlawful Occupation in a New Legal 

Order’ (2008) 71(6) Modern Law Review 878, 880. 
29 Dixon (n 22) 152. 
30 ibid 151. 
31 Law Commission (n 11) para 1.13. 
32 Barbara Bogusz ‘Bringing Land Registration into the Twenty-First Century – the Land Registration Act 

2002’ (2002) 65(3) Modern Law Review 556, 562; Ben McFarlane, Nicholas Hopkins, and Sarah Nield, 

Land Law: Text, Cases, and Materials (2nd edn, OUP 2012) para 5.3.2; Mark P Thompson, Modern Land 

Law (5th edn, OUP 2012) 262; Thomas Dunk, ‘The Best Approach to Adverse Possession, and the Decline 

of Factual Possession’ (2016) 80(6) Conveyancer and Property Lawyer 331, 337.  
33 Dixon (n 22) 152. 
34 McFarlane, Hopkins, and Nield (n 32) para 5.3.2. 
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6 LRA must see reciprocation from the proprietor when notice of an application for title 

is given from the LR.35 In addition to a more favourable position towards registered 

proprietors, the risk of them losing their unregistered land to squatters now gives the 

proprietors an incentive to register their land,36 therefore removing the threat to security 

of title provided by the LR.37 The major changes brought by the LRA proved to be ‘a work 

of monumental importance and monumental effort’,38 and one that has ‘revolutionised 

land law and conveyancing law and practice’.39 

Cobb and Fox argued that by introducing the LRA, the LC’s ultimate goal was to 

stop occupiers from gaining legitimate title from landowners who were negligent in 

overlooking their properties,40 and that the LC, in introducing changes to AP in the Land 

Registration Bill,41 was especially influenced by the media coverage of borough councils 

losing property to squatters.42 Elsewhere, the authors argued that the LC’s proposals had 

a ‘strong moral stance’43 on the act of squatting, contributing to the LC’s portrayal of the 

squatter as the perpetrator and one capable of stealing land.44 With the passing of the new 

AP laws under the LRA 2002, Cobb and Fox further illustrated the way in which the shift 

towards a more favoured position of registered proprietors has labeled squatters as a 

 
35 ibid. 
36 Law Commission (n 10) para 10.19; Elizabeth Cooke, The New Law of Land Registration (Hart Publishing 

2003) 140. 
37 Cobb and Fox (n 5) 5. 
38 Dixon (n 22) 136; Dixon also described the LRA as a ‘veritable masterpiece of legal scholarship and 

draughtsmanship’, see Dixon (n 22) 155. 
39 Bogusz (n 32) 567; Law Commission (n 11) para 1.1; Hopkins and Griffin described the LRA e-

conveyancing model as ‘ambitious’, see Nick Hopkins and Joshua Griffin, ‘Updating the Land Registration 

Act 2002’ (2018) 3 Conveyancer and Property Lawyer 207, 208. 
40 Cobb and Fox (n 5) 6. 
41 Discussed in the ‘Reasons for the LRA 2002’ section below. 
42 Cobb and Fox (n 5) 6; n 126 
43 Fox O’Mahony and Cobb (n 28) 892. 
44 ibid; Law Commission (n 10) para 10.5. 
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‘social problem’.45 This will also become more evident when the media’s portrayal of 

squatters is investigated below. Cooke emphasised the role of the LRA as not only a statute 

that encourages registration of land, but also a statute that has the potential of rendering 

land ‘squatter-proof’.46 Further, Nair confirmed that the AP regime under the LRA has 

been ‘watered-down’ for adverse possessors, compared to the unregistered land AP 

regime and thus, makes successful applications much more difficult.47 

Positive attitudes towards the changes under the LRA 2002 were given by Bogusz 

and Thompson. Bogusz and Thompson both acknowledged that acquiring title through the 

new AP regime would be more difficult for squatters and considered this a ‘welcome 

development’.48 Bogusz welcomed this change due to the moral and legal outworkings of 

the LRA, with the troubled moral aspect of AP being that successful claims should be 

based more than just on factual possession and an intention to possess.49 The legal changes 

were welcomed by Bogusz in that the LR would now accurately reflect titles.50 Thompson 

approved of the changes by stating that the new AP law regarding registered property 

‘enhances the reliability of the register’,51 and is ‘more secure and rational’.52 

The move towards a more balanced AP regime under Schedule 6 LRA has also 

brought forth concerns regarding the doctrine of relativity of title and its relationship with 

AP. The doctrine of relativity of title can, in simple terms, be described as ‘the best 

 
45 Fox O’Mahony and Cobb (n 28) 884. 
46 Elizabeth Cooke, Land Law (2nd edn, OUP 2012) 253. 
47 Aruna Nair, ‘Morality and the Mirror: the Normative Limits of the “Principles of Land Registration”’ in 

Susan Bright (ed), Modern Studies in Property Law (Hart Publishing 2011) 280. 
48 Bogusz (n 32) 562; Thompson (n 32) 271. 
49 Bogusz (n 32) 562-563. 
50 ibid 563. 
51 Thompson (n 32) 271. 
52 ibid 272. 
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available right to possess the land’53 and ‘is a fundamental feature of property holding in 

the common law system’.54 The doctrine of relativity can be compared to the deeds 

registry system,55 where the best title is determined upon a ‘chain’ of titles. Under the 

deeds registry system, whoever can prove an unbroken chain of titles bears the best right 

to the land. It has been argued that after the enactment of Schedule 6, the relativity of title 

pertaining to AP, or the factual possession element, has been diminished due to Schedule 

6’s requirement of registration as being superior to that of the possessory element.56 Cooke 

explained that while the adverse possessor may still carry with him the unregistered fee 

simple title,57 this title alone will not lead to a registered paper title as was the case prior 

to the activation of the Schedule 6 regime.58 The author went on to say that ‘proof of title 

has been divorced from proof of possession’59 and that relativity of title under the new 

regime is no longer.60 On the contrary, Hickey and Goymour challenged the view that the 

relativity doctrine has been curtailed due to the enactment of Schedule 6.61 The authors 

stated that the doctrine of relativity of title continues to apply, and is implied under 

Schedule 6 LRA, where, under paragraph 9(1), it states that the occupier has a title at the 

 
53 Cooke (n 46) 243. 
54 David Fox, ‘Relativity of Title at Law and in Equity’, (2006) 65(2) Cambridge law Journal 330, 330. 
55 Chapter 1, ‘Deeds Registry Systems and Land Titles Systems’ section. 
56 Cooke (n 46) 243; Gray and Gray (n 1) para 2.2.6; Lucy Finchett-Maddock, ‘The changing architectures 

of adverse possession and a political aesthetics of squatting' in Lorna Fox O’Mahony, David O’Mahony and 

Robin Hickey (eds), Moral Rhetoric and the Criminalisation of Squatting: Vulnerable Demons? (Routledge 

2015) 204. 
57 From the inception of his AP of property, a squatter carries with him a ‘fee simple absolute in possession’, 

Law Commission (n 10) para 10.22. This fee simple title is, however, inferior to the title of the registered 

owner, Asher v Whitlock (1865-66) LR 1 QB 1. 
58 Cooke (n 46) 244. 
59 ibid 253. 
60 ibid. 
61 Robin Hickey and Amy Goymour, ‘The Continuing Relevance of Relativity of Title Under the LRA 2002’ 

in Amy Goymour, Stephen Watterson and Martin Dixon (eds), New Perspectives on Land Registration 

Contemporary Problems and Solutions (Bloomsbury Publishing 2018) Ch 6. 
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time of his application.62 This means that prior to a title registration, and during his time 

merely possessing the land, the occupier holds a fee simple title. McFarlane and Nair 

agreed that relativity has not been removed and remains a critical element of generating a 

registered title.63 

 

 

Reasons for the Land Registration Act 2002 
 

Negative political responses to the acts of squatting and trespass have a long 

history and relate to hostile media depictions of squatters.64 For example, in 1991, the 

Home Office stated their unwelcoming and disapproving stance on squatting: 

 

There are no valid arguments in defence of squatting. It represents the 

seizure of another’s property without consent… The Government does 

not accept the claim that is sometimes made that squatting is a 

reasonable recourse of the homeless resulting from social deprivation. 

Squatters are generally there by their own choice, moved by no more 

than self gratification or an unreadiness to respect other people’s 

rights.65 

 

In 1998, in their consultative report on a move towards electronic conveyancing that 

would replace the Land Registration Act 1925,66 the LC similarly expressed their disdain 

 
62 ibid. 
63 Nair (n 47) 280; McFarlane, Hopkins, and Nield (n 32) para 5.3.2. 
64 See n 131. 
65 Home Office, Squatting: a Home Office Consultation Paper (Her Majesty’s Stationery Office, 1991) 

paras 5, 62. 
66 Law Commission (n 10). 
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for squatting, labelling it as ‘theft of land’67 and something that should not be ‘enjoyed 

openly’.68 The LC further stated that it was ‘remarkable’ that such law existed that 

permitted land theft and ‘possession of wrong’.69  

Three years later, the LC published Report No 271,70 introducing the Land 

Registration Bill. In the Report, the LC stated the Bill’s primary objective as being ‘to 

create the necessary legal framework in which registered conveyancing can be conducted 

electronically’,71 and was a result of six years’ worth of work with the LR.72 This objective 

meant that title registrations and all other interests to the land would be accurately 

reflected in the LR,73 and any transfers between estates and transfers of title for registered 

land would be conducted electronically.74 The Labour Government, in introducing this 

new conveyancing system, focussed on ‘modernising the state’75 and introducing 

technological advancements to the public and businesses.76 This modern development of 

electronic conveyancing (‘e-conveyancing’) sought to replace the shortcomings seen in 

the previous 1925 version of the LRA,77 and was considered to be an efficient instrument 

in securing registered titles.78 E-conveyancing also meant that it would be ‘possible to 

investigate title to land on-line, with the absolute minimum of additional enquiries and 

 
67 ibid para 10.5. 
68 ibid para 5.46. 
69 ibid para 10.5; Buckinghamshire County Council (n 4) 644 (Nourse LJ). 
70 Law Commission (n 11). 
71 ibid para 1.1. 
72 ibid. 
73 In other words, all titles and interests in the LR would be ‘mirrored’ back to an individual. This is the 

same Torrens principle as discussed in Chapter 1 (n 17). 
74 Robert Abbey and Mark Richards, A Practical Approach to Conveyancing (19th edn, OUP 2017) para 

1.185. 
75 Bogusz (n 32) 556. 
76 ibid. 
77 ibid. The LRA repealed the Land Registration Act 1925, where acquisition of title to registered land by 

adverse possession was possible under section 75. 
78 Dixon (n 22) 151. 
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inspections’.79 While the move to e-conveyancing was the main motivation of the Land 

Registration Bill, its implementation is yet to be seen.80 

Reasons for the introduction of new AP laws were twofold. First, public concern 

about the previous laws were well-known,81 and there was a sense in which these made 

title acquisition by squatters ‘too easy’.82 Second, the LC named the pre-LRA AP legal 

principles difficult to justify in terms of registered land,83 and labelled the pre-LRA 

principles as ‘weak’,84 as they were ‘developed for a possession-based system of title and 

not one founded on registration’.85  This is further supported by the fact that changes to 

registered titles can only be made by the LR.86 These reasons pushed for the changes of 

the AP laws for registered land and led to the LC’s proposal of a scheme that ‘strikes a 

fairer balance between landowner and squatting than does the present law’,87 where the 

paper owner is given one chance to regain possession. Evidently, the change in legislation 

surrounding registered land placed extra protection on proprietors who were at risk of 

losing their paper title as a result of their ‘inadequate supervision’88 of their own property. 

Alongside this, AP provisions for registered land were balanced with the concept of 

registration as being the appropriate basis for title. As for the occupier, the laws now make 

it more difficult for possessors to gain title,89 as the proprietor is able to regain possession 

 
79 Law Commission (n 11) 1.5. The same principle is seen with the Torrens system in Alberta. Rather than 

using a deeds registry system, which results in a sometimes inaccurate ‘chain of title’, the Torrens system 

in Alberta along with the similar registry system in England & Wales guarantees accuracy of title. 
80 Hopkins and Griffin (n 39) 208. 
81 This public concern will be discussed in the ‘Media Depictions of Squatting’ section. 
82 Law Commission (n 11) para 2.70. 
83 ibid. 
84 Law Commission (n 10) para 10.11. 
85 ibid. 
86 ibid para 10.11. 
87 ibid para 1.13. 
88 Cobb and Fox (n 5) 16. 
89 Law Commission (n 11) 536. 
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with the help of the notice sent by the LR. In addition to the practical solutions presented 

by the LC, which would ultimately make the LR the fundamental source of registered 

titles and interests to land,90 other motivations for the LRA 2002 included bringing the 

provisions into the ‘modern age’91 to demonstrate the technological advancements of 

society,92 as well as the ‘social and economic’ developments.93  

With the evident rejection of laws which preferred the interests of squatters’, the 

LC aimed to strike a more appropriate balance between paper owners and squatters. As 

mentioned, the LRA has proven to be a turning point for land law through the introduction 

of e-conveyancing, increased land and homeowner protection, and increased security of 

titles via the LR. Because public concern surrounding AP and squatting on registered land 

influenced the LC to introduce a stricter regime,94 the next section will discuss the moral 

panic95 of squatting presented by mainstream media. Pre- and post-LRA 2002 media 

portrayals provide context into the shaping of the UK Parliamentary institutions’ attitudes 

towards squatting and AP law reforms.  

 

 
90 Cobb and Fox (n 5) 5. 
91 Dixon (n 22) 136. 
92 Primarily, e-conveyancing. 
93 Dixon (n 22) 151; Similarly, in Alberta, in providing reasons for the abolition of AP, MLA VanderBurg 

named the importance of meeting the needs of present day’s society, see Legislative Assembly of Alberta 

(n 62) 438. 
94 This is particularly true in cases where squatters obtained title to property belonging to local authorities, 

see n 126. 
95 A ‘moral panic’, first described by Stanley Cohen, Folk Devils and Moral Panics (1st edn, Routledge 

1972), is described as ‘A condition, episode, person or group of persons emerges to become defined as a 

threat to societal values and interests; its nature is presented in a stylized and stereotypical fashion by the 

mass media’, 1. In order for something to be considered a ‘moral panic’, three factors must be present: a 

‘suitable victim’, a ‘suitable enemy’, and a threat to society that must be removed, xi.  
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Section 144 Effects on Other Laws 

Among the reasons given by the various organisations and associations against 

section 144, the Law Society expanded their response to the Government’s squatting 

consultation and expressed that ‘there was already a range of existing offences’,96 and that 

introducing section 144 ‘would be disproportionate and counterproductive’.97 The 

Metropolitan Police shared this view by stating that ‘the existing array of offences allowed 

them to tackle the worst cases of squatting’.98 Despite the existence of civil and criminal 

law provisions already providing homeowners adequate protection, the Government 

moved forward with section 144. 

 Prior to the Coalition Government’s introduction of section 144, trespassing was 

a civil offence in England & Wales. However, the Criminal Law Act 1977 (‘CLA’) and 

the Criminal Justice and Public Order Act 1994 contain multiple provisions that make the 

removal of squatters from a proprietor’s home possible. First, under section 6 CLA, it is 

an offence to violently secure entry into a premise without the permission of the individual 

inside the property. This offence does not apply to a ‘displaced residential occupier’99 or 

to a ‘protected intending occupier’,100 thus protecting these occupiers from facing a 

conviction.101 Second, and of more interest for the purposes of this project, under section 

7 CLA, an individual is guilty of the offence if he fails to leave a residential building after 

having entered it as a trespasser. Section 7 was acknowledged by the Coalition when 

introducing section 144. Like section 6 CLA, section 7 applies to displaced residential 

 
96 Ministry of Justice, Options for dealing with squatting (Response to Consultation CP 12, 2011) 10. 
97 ibid. 
98 ibid. 
99 CLA, s 12(3)-(5). 
100 ibid, s 12A. 
101 Wendy Wilson, Evicting squatters (House of Commons Library, Briefing Paper No 00355, 2017) 8. 
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occupiers and protected intending occupiers. Interestingly, registered owners of the 

residential property, who are not occupying the same property, are not protected under 

section 7. This point is further developed in Chapter 4. Similar penalties apply to section 

7 as to section 144,102 with the exception that section 7 carries with it a lower custodial 

sentence of up to 6 months, compared to a maximum of 51 weeks under section 144. 

While individuals face a conviction for failing to leave the premises when asked, under 

section 144, individuals face a conviction for the act of squatting. Indeed, under section 

144, a paper owner need not ask the occupier to leave at all in order for the occupier to be 

convicted of the offence.103 This is an important distinction because section 144 

criminalises trespass, an element needed for successful AP claims. Doing so causes an 

overlap between the criminal provision of section 144 and the civil provision of Schedule 

6 LRA, and results in section 144 devaluing the aims under AP. This is an important aspect 

of this project and is explained in-depth in Chapter 3. With the introduction of section 

144, there has been concern as to whether section 7 will provide any substance to the 

criminal law, or if it will become completely ‘obsolete’.104 Lastly, section 61(1) of the 

Criminal Justice and Public Order Act 1994 also covers situations involving trespassers, 

albeit the situation must involve two or more individuals trespassing onto land105 in 

addition to land or property damage,106 or in addition to the presence of six or more 

vehicles on the land belonging to those persons.107 These provisions continue to be 

 
102 A £5,000 fine, see CLA, s 7(5). 
103 Emma JL Waring, ‘Adverse possession: Relativity to absolutism’ in O’Mahony, O’Mahony, and Hickey 

(n 56) 189. 
104 Neil Cobb, ‘Property’s outlaws: squatting, land use and criminal trespass’ (2012) 2 Criminal Law Review 

114, 119. 
105 Criminal Justice and Public Order Act 1994, s 61(1). 
106 ibid, s 61(1)(a). 
107 ibid, s 61(1)(b). 
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available to owners if met with a trespassing squatter in either a residential property or on 

land. This move from pre-section 144 criminal solutions of trespass, towards the 

implementation of section 144,108 demonstrates the continued shift in negative attitudes 

towards squatters and the inclination towards further protection of homeowners. 

 Alternative civil procedures are also available. Under Part 55.6 of the Civil 

Procedure Rules, landowners can seek a possession claim against trespassers. The 

landowners may seek damages for the trespass and can apply for an Interim Possession 

Order (‘IPO’) under Part 55.21. These applications are made if landowners want to claim 

possession of their property, however, prior to the IPO, the landowner must first ‘serve a 

notice of intention to commence proceeding on the alleged squatter(s)’109 within 28 days 

of discovering the squatters. If the trespassers do not respond to the notice, an application 

for an IPO can then be made, and a court date will subsequently be set.110 The 

Government’s consultation on squatting was aware of the disadvantages of taking this 

civil route by stating:  

 

[B]ecause the IPO is intended for urgent repossession by a displaced 

occupier, the application must be made promptly (within 28 days of 

when the claimant knew or ought to have known that any of the 

defendants were in occupation); and must involve a claim for possession 

alone, and cannot be made along with a claim for another remedy, such 

as damages.111 

 
108 Which, in addition to Schedule 6 LRA, further emasculates AP claims. 
109 Wilson (n 101) 6. 
110 ibid. 
111 Ministry of Justice, Options for Dealing with Squatting: Consultation Paper (CP No 12, 2011) 8. 
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In other words, the only result proprietors would obtain from an IPO is repossession. The 

trespassers would face no criminal sanctions, as is the consequence with the offence under 

section 144. The problem with, and unfavourable attitude towards civil procedures, is due 

to the lengthy court proceedings that may result. These lengthy court proceedings were a 

strong argument for the Coalition Government’s introduction of section 144, where 

immediate help is provided to homeowners. Given this, homeowners will no longer have 

to go through the civil courts for the removal of the squatter from their home to be 

granted.112   

The Coalition’s actions and attitudes towards the increased protection of property 

owners, despite the existence of adequate trespass laws, can be compared to those of UCP 

MLAs in the Legislative Assembly of Alberta (‘LAA’). Both common law jurisdictions 

have demonstrated very similar political stances on the importance of property rights of 

land and homeowners. As discussed in Chapter 1, UCP MLAs consistently expressed their 

support for property rights,113 and consistently presented Bills on the abolition of AP.114 

The strong support for property rights, the doctrine’s conflict with Alberta’s Torrens 

system,115 and it being viewed as an outdated practice,116 justified the push for abolition 

even further. The UCP questioned the NDP’s failure of putting their manifesto on the 

 
112 Martin Dixon, ‘Criminal squatting and adverse possession: the best solution?’ (2014) 17 Journal of 

Housing Law 94, 97. 
113 Chapter 1 (n 61). 
114 Land Statutes (Abolition of Adverse Possession) Amendment Act Legislative Assembly of Alberta Bill 

(2012) [204]; Land Statutes (Abolition of Adverse Possession) Amendment Act Legislative Assembly of 

Alberta Bill (2018-19) [204]; Protection of Property Rights Statutes Amendment Act Legislative Assembly 

of Alberta Bill (2017-18) [204]; Property Rights Statutes Amendments Act Legislative Assembly of Alberta 

Bill (2020-21) [206]. 
115 Chapter 1 (n 46). 
116 Chapter 1 (n 45). 
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support of property rights into practice,117 criticising the NDP after it failed to support the 

abolition Bills. While Albertan UCP MLA’s have been pushing for the abolition of AP 

for 10 years now,118 the Coalition Government, albeit turning towards the criminal law, 

implemented a squatting offence to show its support for homeowner protection.119 

With the aforementioned civil and criminal law provisions in place in England & 

Wales, it is no surprise that the necessity of section 144 has been questioned. It is indeed 

difficult to justify the passing of the provision when alternative avenues of protecting 

homeowners could have been taken. Alternative recommendations to section 144 are 

discussed in Chapter 4. 

 

Media Depictions of Squatting 
 

Concerns surrounding adequate proprietor protection continue to be well-

documented today through high-profile media stories that render squatting as an unfair 

and violating act towards the owner.120 Prior to the implementation of the LRA in 2002, 

in their report,121 the LC stated that the reason for the proposed AP changes towards 

registered land was due to ‘a growing public disquiet’122 caused by the process of 

acquiring title being too easy for squatters.123 This was evidenced in the media, where 

squatters were selling homes124 and laying claims to property,125 as was the case in Ellis v 

 
117 Chapter 1 (n 63-64). 
118 It must be noted that Alberta has not introduced an offence for squatting in a residential building.  
119 Legislation Report. 
120 n 131. 
121 Law Commission (n 11). 
122 ibid para 2.70. 
123 ibid. 
124 ‘Squatters sell home for £103,000… and it is completely legal’ Daily Express (London, 8 July 1996). 
125 ‘Squatter lays claim to £400,000 house’ The Times (14 October 1999). 



 92 

Lambeth LBC.126 Ellis garnered wide-spread media attention127 due to a squatter acquiring 

title to a residential property belonging to Lambeth London Borough Council at that time. 

Further support for the AP reforms came from Neuberger J’s judgment in J A Pye (Oxford) 

Holdings Ltd v Graham,128 where he approached the successful claim of AP with ‘no 

enthusiasm’.129 Resultantly, the LC did not react to this public disquiet lightly. The pre-

LRA, 12-year possession requirement transformed into ‘the near-abolition of adverse 

possession in the context of registered land, which was subsequently realised through the 

enactment of the Land Registration Act 2002’.130 Media criticism almost always placed 

squatters in a negative light,131 labelling them as individuals with social problems, and 

being involved with drug dealing, vandalism, and arson.132 Scholars have also described 

squatters as being portrayed as the ‘terrifying other’,133 ‘foreign, criminal and organised 

 
126 (1999) 32 HLR 596. 
127 Julia Hartley-Brewer, ‘Squatter’s right to £200,000 home’ The Guardian (21 July 1999) 
<https://www.theguardian.com/uk/1999/jul/21/juliahartleybrewer> accessed 12 January 2021. 
128 [2000] Ch 676. 
129 ibid 709. 
130 Cobb and Fox (n 5) 4. 
131 ibid 19; Chris Johnston, ‘Squatters lock pensioner out of her £1.5m house’ The Times (30 April 2005) 

<https://www.thetimes.co.uk/article/squatters-lock-pensioner-out-of-her-pound15m-house-nd8cdp6kp8d> 

accessed 9 January 2021; Vikram Dodd, ‘The party’s over for squatters in £14m house’ The Guardian (1 

September 2006) <https://www.theguardian.com/uk/2006/sep/01/vikramdodd.uknews2> accessed 6 

January 2021; Caroline Gammell, Olivia McAuley and Anna Tyzack, ‘Squatters occupy £3m home on 

‘millionaire’s row’’ The Telegraph (15 July 2009) 

<https://www.telegraph.co.uk/finance/property/news/5835557/Squatters-occupy-3m-home-on-

millionaires-row.html> accessed 10 January 2021; Charlotte Gray, ‘How migrants snatched our homes’ 

Daily Express (London, 23 September 2010) <https://www.express.co.uk/news/uk/201280/How-migrants-

snatched-our-homes> accessed 9 January 2021; Alastair Jamieson and Ben Leach, ‘The middle class serial 

squatters exploiting the law’ The Telegraph (6 March 2011) 

<https://www.telegraph.co.uk/news/uknews/law-and-order/8363406/The-middle-class-serial-squatters-

exploiting-the-law.html> accessed 11 January 2021; Max Hastings, ‘Moldovan squatters and a week that 

showed how good citizens suffer while parasites flourish’ The Daily Mail (19 January 2012) 

<https://www.dailymail.co.uk/news/article-2088631/Moldovan-squatters-week-showed-good-citizens-

suffer-parasites-flourish.html> accessed 11 January 2021. 
132 Cobb and Fox (n 5) 19. 
133 Deanna Dadusc and ETC Dee, ‘Discourses, moral panics and resistance in the Netherlands and England 

and Wales’ in Lorna Fox O’Mahony, O’Mahony, and Hickey (n 56) 114-115; The term ‘Other’ describes 

subordinate and marginalised groups who are ‘inferior and foreign’, see Natsu Taylor Saito, Settler 

Colonialism, Race, and the Law: Why Structural Racism Persists (New York University Press 2020) 7; 

Squatters have been described as the ‘dangerous other’, see ETC Dee and Galvão Debelle dos Santos, 
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with people in a gang, ready to pounce and to occupy a house when it is left empty for a 

few hours’.134  

In a study conducted by Dee, the author analysed 235 stories spanning between 

2009 and 2011 that involved squatting.135 Dee analysed the discourse used by the news 

outlets through the use of the ‘critical discourse analysis’ technique.136 The news stories 

analysed all concentrated on the London area. Dee’s results showed that media created 

‘good’ and ‘bad’ squatter stereotypes, with the ‘good’ squatters being individuals who 

repaired abandoned properties, and ‘bad’ squatters being those who occupied abandoned 

properties for reasons such as drug use or vandalism.137 Further, results also showed that 

out of the 235 news stories, 32% had a negative connotation on squatting, 15% had a 

positive connotation, and 53% had a neutral tone.138 Notably, the neutrality of the news 

stories was due to the stories on squatting not being the central focus.139 Dee noted that it 

was the surpassing of negative stories over the positive stories that was significant.140 Dee 

went on to note that the negative stories were used to illustrate a ‘larger narrative’141 that 

would ultimately influence the public and persuade them on the need for legislative reform 

 
‘Examining mainstream media discourses on the squatters’ movements in Barcelona and London’ (2015) 

7(1) Interface Journal 117, 117 available at <http://www.interfacejournal.net/wordpress/wp-

content/uploads/2015/06/Issue-7-1-Dee-and-Debelle.pdf> accessed 8 January 2021. 
134 Dadusc and Dee (n 133) 114. 
135 ETC Dee, ‘Creating squatters as folk devils: one aspect of the criminalisation of squatting in the England 

and Wales’ (unpublished working paper, 2012). 
136 Critical discourse analysis is ‘a way and a means of systematically approaching the relationships between 

language and social structure’, Norman Fairclough, Critical Discourse Analysis: The Critical Study of 

Language (2nd edn, Routledge 2013) xvii. Specifically, Dee used the ‘ideological discursive formation’ 

technique, which is the ‘collection of beliefs about an issue which both shapes and is it turn shaped by media 

discourses’, Dee and Debelle dos Santos (n 133) 119. 
137 Dee and Debelle dos Santos (n 133) 120. 
138 ibid; For an example of a more positive news story on squatting, see ‘Squatter moves into ‘Eyesore 

Cottage’ and turns it into a dream home… and villagers want him to stay’ (20 January 2011) 

<https://www.dailymail.co.uk/news/article-1348665/Squatter-Bill-Davies-turned-Eyesore-Cottage-dream-

home-faces-eviction.html> accessed 10 January 2021. 
139 Dee and Debelle dos Santos (n 133) 120. 
140 ibid. 
141 ibid. 



 94 

in order to ‘fix’ the threat, which was that of squatters. In turn, through mainstream media, 

the moral panic of squatting was developing successfully. Squatters were labelled as the 

enemy, the law-abiding proprietors were the victims, and the possibility of property being 

‘stolen’ by this group of ‘others’ was the problem that needed to be eliminated through a 

change in law.142 It must be noted that the proposition of criminalising squatting in 

residential buildings had a large influence on the media discourse surrounding squatters. 

This led to media reports suggesting that ‘something needed to be done’.143 Examples of 

news headlines included, ‘Come over and join me in soft-touch Britain, says the Latvian 

who traveled 1,500 miles and ended up squatting in a £6m mansion’144 and ‘The £10m 

home ‘not good enough’ for squatter gang’.145 While the larger narratives were formed 

through negative connotations, positive stories tended to be isolated,146 feeding into the 

moral panic of squatting. These developments of moral panics relating to squatting are not 

new. Similar panics were produced in the 1970s when the criminalisation of squatting, 

discussed in the following section, was first considered.147 This was a direct consequence 

of the housing crisis and high living prices in the 1970s,148 with concerns surrounding the 

housing crisis existing today.149 These media portrayals of squatting, and their consistent 

 
142 Dadusc and Dee (n 133) 114. 
143 ibid 115; Dee and Debelle dos Santos (n 133) 120. 
144 Paul Bentley, ‘Come over and join me in soft-touch Britain, says the Latvian who traveled 1,500 miles 

and ended up squatting in a £6m mansion’ The Daily Mail (London, 7 January 2011) 

<https://www.dailymail.co.uk/news/article-1344634/Latvian-squatter-Britain-easy-touch-ends-10m-

mansion.html> accessed 6 January 2021.  
145 Benedict Moore-Bridger, ‘The £10m home ‘not good enough’ for squatter gang’ Evening Standard 

(London, 7 January 2011) <https://www.standard.co.uk/news/the-10m-home-not-good-enough-for-

squatter-gang-6553139.html> accessed 6 January 2021. 
146 Dee and Debelle dos Santos (n 133) 120. 
147 Steve Platt, ‘Home Truths: Media representations of homelessness’ in Bob Franklin (ed), Social Policy, 

the Media and Misrepresentation (Routledge 1999). 
148 ibid. 
149 Ministry of Justice (n 96) 8. 
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presentation of squatters being the ‘terrifying other’ over the years, have largely 

contributed to the legal reforms of the LRA and section 144.  

 To gain more insight into the different advancements towards the laws of AP and 

squatting between Alberta and England & Wales, it is appropriate to investigate and 

compare Alberta’s media responses to the doctrine. The remainder of this section provides 

context into the province’s media reactions towards AP and trespass laws, as well as the 

province’s similar progression towards minimising the practicality and values of AP. 

Moreover, by including the Canadian depictions, it is then possible to analyse the 

alternative attitudes that have been taken in Alberta and England & Wales in increasing 

the protection of home and landowners. As was previously discussed in Chapter 1, the 

Alberta Law Reform Institute (‘ALRI’) has released publications surrounding the AP 

doctrine and its remaining functions in Alberta.150 By presenting a well-rounded document 

illustrating the laws, their effects, and their significance in the 21st century, public response 

has focussed on ALRI’s publications rather than on AP litigation in Alberta, despite 

litigation being consistently and increasingly present since the 1980s. 

 After ALRI’s 2020 publication on the abolition of AP in Alberta,151 a consultation 

period was provided, during which ALRI agreed to several interviews. These included 

interviews for Lawyer’s Daily,152 CBC News,153 and the Western Producer.154 Chapter 1 

 
150 ALRI, Adverse Possession and Lasting Improvement to Wrong Land (Report No 33, 2019); ALRI, 

Adverse Possession and Lasting Improvement to Wrong Land (Report No 115, 2020). 
151 ibid. 
152 Ian Burns, ‘Time to abolish adverse possession in Alberta: institute’ The Lawyer’s Daily (13 August 

2019) <https://www.thelawyersdaily.ca/articles/14360/time-to-abolish-adverse-possession-in-alberta-

institute> accessed 11 January 2021. 
153 Adrienne Lamb, ‘Report recommends Alberta scrap ‘squatters’ rights’ legislation’ CBC News 

(Edmonton, 13 August 2019) <https://perma.cc/W4LE-6A26> accessed 11 January 2021. 
154 Barb Glen, ‘Squatter’s rights take new hit’ The Western Producer (29 August 2019) 

<https://www.producer.com/news/squatters-rights-take-new-hit/> accessed 11 January 2021. 
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also gave a thorough review of the LAA debates, where UCP MLAs have been 

consistently aiming for the abolition of AP. Media coverage on this has been rare, with 

only a couple of news stories covering the legislative proposals.155 Moreover, as opposed 

to England & Wales, news coverage on the doctrine in Alberta has been scarce. CTV 

News covered a story involving the successful AP case of Reeder v Woodward.156 The 

news story remained relatively neutral as to the AP laws and instead gave a brief summary 

of the case, as well as the perspectives of the two parties involved.157 This can be compared 

with Dee’s findings, given above, where negative news coverage on squatting in London 

outweighed the positive.158 In the CTV news story, the occupier, Mr Reeder, referred to 

AP law as ‘good law’,159 while Mr Woodward was, unsurprisingly, disappointed in his 

loss.160 

The possibility of AP being abolished was shared with the public by ALRI, where, 

during the completion of a survey, participants were asked the following question: ‘Should 

Adverse Possession be abolished in Alberta?’161 Out of the total of 276 participants,162 

241 (87%) responded yes, 28 (10%) responded no, and 7 (3%) were unsure.163 One of the 

 
155 ‘MLA introduces bill to end squatters’ rights in Alberta’ The Vulcan Advocate (Vulcan, 23 March 2017) 

<https://www.vulcanadvocate.com/2017/03/23/mla-introduces-bill-to-end-squatters-rights-in-alberta> 

accessed 11 January 2021; Stuart Thomson, ‘Legislative committee recommends abolishing ‘archaic’ 

squatters’ rights law’ The Edmonton Journal (Edmonton, 22 February 2017) 

<https://edmontonjournal.com/news/politics/legislative-committee-recommends-abolishing-archaic-

squatters-rights-law> accessed 11 January 2021. 
156 (2016) ABCA 91; Michael Shulman, ‘Alberta rancher, neighbour in legal fight over squatter’s rights’ 

(2015) <https://www.ctvnews.ca/canada/alberta-rancher-neighbour-in-legal-fight-over-squatter-s-rights-

1.2287140> accessed 3 November 2020. 
157 Shulman (n 156). 
158 Dee and Debelle dos Santos (n 133). 
159 Shulman (n 156). 
160 ibid. 
161 ALRI (2020) (n 150) para 125. 
162 Participants included lawyers, surveyors, and real estate agents, ibid para 79. Most respondents were 

owners of either urban or rural property, or both, while some participants did not own property, ibid para 

82. As a note, ALRI conducted an original survey, as well as a commissioned survey. However, only the 

original survey results were analysed by ALRI due to stronger data collection, ibid para 89.  
163 ibid. 
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reasons provided by those in favour of abolishing AP was because ‘Many landowners are 

unaware that adverse possession exists in Alberta’.164 Similarly, Ballantyne and Holtner 

interviewed Albertan landowners,165 asking them whether they think education on the law 

of AP should be increased for the public. All landowners who participated in the survey 

agreed that education on the AP doctrine was needed, however, their main concern was 

that ‘more education could open up more claims of adverse possession’.166 This can be 

sharply contrasted with the position that has been taken in England & Wales with the 

passing of section 144 LASPOA. While the general consensus of the interviewed 

homeowners and landowners is that knowledge on AP is lacking in Alberta, resulting in a 

rather low proprietary threat to the owners’ title, in England & Wales, section 144’s 

enactment was a solution to the threat of the registered titles of law-abiding citizens, 

caused by squatters. 

 With media reports in Alberta being limited and taking into consideration the 

extensive media coverage in England & Wales, this section supports the argument that 

England & Wales presents a more aggressive approach towards AP and squatting laws. 

English media coverage on squatting and the threat it poses to law-abiding homeowners 

has resulted in consistent Parliamentary discussions on whether the laws should be 

strengthened. Discussions in the UK Parliament on strengthening trespass laws stretch 

back to 1974, during ‘a climate of outrage fostered by generally hostile media coverage 

of the convoy’.167 This ultimately led to the trespass laws under Part II of the CLA that 

 
164 ibid paras 126 and 177. 
165 Dr. Brian Ballantyne and Roberta Holtner, ‘Adverse possession: Land grab or quieting of title?’ 2019 

Alberta Land Surveyors’ Association 17. Ballantyne and Holtner completed the report for the Alberta Land 

Surveyors’ Association, which was seeking more information on the AP doctrine. 
166 ibid. 
167 Peter Vincent-Jones, ‘Private Property and Public Order: The Hippy Convoy and Criminal Trespass’ 

(1986) 13(3) Journal of Law and Society 343, 343. The ‘convoy’ that is being referred to here is the ‘hippy 
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remain today. Following this, changes to AP were seen under the LRA 2002 and 

subsequently, the introduction of section 144 criminalised squatting completely. Alberta 

has not seen this level of media coverage or changes in laws until recently, with the 

proposal of abolishing AP, which was not realised. When media coverage is seen in 

Alberta on AP, there is a lack of moral panic that is seen in English coverage. Rather, the 

news stories remain relatively neutral. With this comes the conclusion of the strengthening 

of AP and squatting laws as being a more determined effort in England & Wales (and 

successful), resulting in a more aggressive shift. 

 

Conclusion 
 
 This chapter provided an overview of the development of English AP and 

squatting laws and investigated the reasons as to why Schedule 6 LRA was passed. In so 

doing, this chapter demonstrated the evolution of England & Wales’ stance on the AP 

doctrine, as well as squatting, by contextualising this within a political and media 

framework. With pre-LRA AP laws weighing in favour of occupiers and causing 

considerable concern for the security of registered titles, the significant legislative AP 

changes allowed the LRA to fall directly in line with a modern-day system of registration, 

rather than a system of possession, resulting in a more balanced regime. This balanced 

regime was obtained through legislative intervention and is comparable to the balanced 

regime in Alberta, which was obtained through the courts’ legislative interpretation of the 

limitation laws under section 3(8) of the Limitations Act 2000. This in turn raises the 

 
convoy’, or the ‘New Age travellers’. With the birth of the squatting movement in the 1970s, along came 

with this the influx of New Age travellers who were protesting the high unemployment rates and housing 

crisis, George McKay, ‘O Life Unlike to Ours! Go for It! New Age Travellers’ in Linda McDowell (ed), 

Undoing Place? A Geographical Reader (Routledge 2016) Ch 12.  
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question of why England & Wales went further in adding the criminal offence of squatting 

in residential buildings under section 144 LASPOA within this balanced regime.168 This 

chapter also provided an analysis on the effects that section 144 has on the alternative 

criminal and civil provisions covering trespass, arguing that section 144 subsides the 

alternative provisions, demonstrating the continued negative stance towards squatters. 

Resultantly, it has been argued that section 7 CLA will now have little, if any, significance 

when dealing with squatters. Further, through the Albertan media perspective, this chapter 

demonstrated the vigorous and rather forceful approach taken not only by the Coalition 

Government, but also by the English media when discussing the issue of squatting. This 

chapter has successfully argued that the portrayal and management of the laws is 

significantly different between the two common law jurisdictions, with the English 

portrayal being more robust.  

 Chapter 3 will build on Chapter 2 by focussing on the interplay between claims of 

AP under Schedule 6 LRA and section 144 LASPOA. Chapter 3 will use the offence of 

theft and the case of R v Hinks169 to contextualise the civil-criminal interplay that was seen 

in Best. Next, Chapter 3 will investigate Sales LJ’s attempt of reconciling section 144 with 

Schedule 6 LRA and questions whether, based on the case of Hinks, such a reconciliation 

was needed. Finally, as was mentioned above, Chapter 3 will probe the problems that exist 

within the area of property law beyond Best and will argue that Sales LJ’s harmony in 

Best is not all that coherent.

 
168 Indeed, this supports part of Sales LJ’s reasoning in Best, where he stated that ‘It is not plausible to 

suppose that Parliament would have been silent about the impact of a provision like section 144 on the 

delicate and comprehensive balance of interests set out in the Limitation Act 1980 and in Schedule 6 to the 

LRA, had it truly intended that section should have any impact at all on those regimes’, see R (Best) v 

Chief Land Registrar [2015] EWCA Civ 17 [73]. 
169 [2001] 2 AC 241. 
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Chapter 3: An Analysis of Best’s ‘Harmonious’ Relationship between 

Section 144 LASPOA and Schedule 6 LRA 
 

 

Introduction   
 

Chapters 1 and 2 have provided a strong foundational structure for the 

advancement of this thesis. Specifically, through doctrinal discussions, Chapter 1 gave 

insight into the Albertan progression of AP within the LAA and courts, and Chapter 2 

encapsulated the English progression of AP within the property law and the developments 

of trespass laws. Media depictions of squatting and AP in the two jurisdictions were also 

given, with the English depictions being more hostile. This in turn has allowed for a 

comparative view of the jurisdictions’ reactions towards the doctrine based on political 

and societal documentation. Specifically, both the Canadian and English jurisdictions 

struck a balance more in favour of the registered owners and both jurisdictions’ political 

contexts have approached AP and squatting with hostility. With Chapters 1 and 2 

providing context into the overall aim of the project, this chapter examines the relationship 

between section 144 LASPOA and Schedule 6 LRA. First, it examines the relationship 

between the civil and criminal law in the context of property more generally by drawing 

on debates surrounding the offence of theft. This is further done by examining the 

controversial civil-criminal interplay that was seen in the case of R v Hinks.1 This provides 

context for how English courts have dealt with civil-criminal interplay in the past, and 

how this interplay can be compared to the project’s main discussion of section 144 and 

the criminal provision’s relationship with the civil law of AP. This is complemented by 

 
1 [2001] 2 AC 241. 
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an analytical perspective on the decision in R (Best) v Chief Land Registrar,2 which 

contrasts the differing approaches taken by Sales LJ compared to Lord Steyn in Hinks.3 

This chapter places high importance on the Hinks decision, where disharmony between 

the civil and criminal systems was tolerated for the greater good of protecting a vulnerable 

person from injustice. Contrary to this, Best offered a reconciliation of the systems. This 

chapter argues that ultimately, this reconciliation in Best was not needed, as it results in 

section 144 frustrating the well-established AP aims under the civil law. Accordingly, this 

chapter goes beyond what was stated by the judges in Best, to challenge the reconciliation 

between section 144 and the doctrine of AP established in the case. To make this 

argument, a critique is given of whether the criminal and civil provisions really do, or are 

even able to, have a ‘harmonious’ relationship with each other as was found in Best.4 This 

is be done by examining the typical functioning of the two legal systems5 and by 

understanding the discrepancy presented by criminalising the very act needed to establish 

an AP claim.  

 

Property and Theft 
 

It is first worth considering property, as it relates to the concept of theft.6 The civil 

and criminal systems often overlap7 and it is appropriate to discuss the offence of theft to 

illustrate a typical example of this overlap, and how the interaction of these systems can 

 
2 [2015] EWCA Civ 17. 
3 Sales LJ’s judgment in Best, as well as a summary of the facts of the case, can be found in the project’s 

Case Note.  
4 (n 2) [70] (Sales LJ). 
5 For example, whether inconsistencies are generally acceptable. 
6 Theft is an offence built around aspects of property within the civil law (i.e. the protection of property 

rights) and the criminal law (i.e. the dishonest appropriation of the property). 
7 Peter Cartwright, Consumer Protection and the Criminal Law: Law, Theory, and Policy in the UK 

(Cambridge University Press 2001) 72. 
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be controversial and problematic within the justice system.8 This, along with the following 

section, will allow for a more contextualised shaping of the provisional relationship 

between section 144 and Schedule 6, and how the civil doctrine of AP and the criminal 

offence under section 144 have similarly resulted in public and judicial controversy.  

Under section 1(1) of the Theft Act 1968 (‘1968 Act’), theft occurs when: ‘A 

person… dishonestly appropriates property belonging to another with the intention of 

permanently depriving the other of it; and “thief” and “steal” shall be construed 

accordingly’.9 The definition contains a few notable elements. First, property is defined 

as anything that ‘includes money and all other property, real or personal, including things 

in action and other intangible property’.10 ‘Real’ property includes land which ‘cannot be 

stolen’.11 Keeping this in mind and for the purposes of this project, theft is used as an 

analogy to explain the occasionally shared idea that AP bears resemblance to theft.12 

Second, identifying whether the property belongs to another is often a straightforward 

task. Section 5(1) of the 1968 Act states: ‘Property shall be regarded as belonging to any 

person having possession or control of it, or having in it any proprietary right or 

interest…’.13 Next, it is the act of ‘appropriating’ property that is a key element of theft. 

Under the 1968 Act, appropriation is defined as an individual assuming the rights attached 

to the property held by the true owner.14 This element of theft has been the centre of 

 
8 This is emphasised in the case of Hinks (n 1). 
9 The 1968 Act, s 1(1). 
10 ibid, s 4(1). 
11 Jonathan Herring, Criminal Law: text, cases and materials (8th edn, OUP 2018) 491; See also ibid, s 4(2). 
12 Henry W Ballantine, ‘Title by Adverse Possession’ (1918) 32(2) Harvard Law Review 135, 135 

referenced in Kevin Gray and Susan Francis Gray, Elements of Land Law (5th edn, OUP 2009) para 9.1.6. 
13 The 1968 Act, s 5(1). 
14 ibid, s 3(1). 
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attention in the English courts many times,15 however, a consistent interpretation of 

appropriation has not been established.16 Next, having a ‘permanent intention to deprive’ 

means that an individual must intend to deprive the true owner of the property 

permanently; borrowing property, for example, will not typically result in a theft charge.17 

Lastly, dishonesty plays a significant role in the offence and must be present.18 Section 2 

of the 1968 Act states that an individual’s appropriation will not be considered dishonest 

if: (i) the individual truly believes that, under the law, he has the right to appropriate the 

property and to deprive the owner of the property;19 (ii) the individual believes that he 

would have had the true owner’s consent in appropriating the property;20 or (iii) if the 

individual believes that the true owner cannot be identified after reasonable steps were 

taken for his identification and thus, truly believed that the property was abandoned.21 On 

its surface, it is of no surprise that AP has been labelled as gaining ‘title by theft or 

robbery’.22 Ultimately, however, such thinking is difficult to accept with the existence of 

statutory limitations on the type of property that can be stolen, as well as the accepted 

view that ‘uncontested long possession of land must ultimately confer a good title upon 

the actual possessor’.23  

 
15 R v Lawrence (Alan) [1971] I QB 373; R v Morris (David) [1983] QB 587; R v Gomez [1993] AC 442; 

Hinks (n 1).  
16 Emmanuel Melissaris, ‘The Concept of Appropriation and The Offence of Theft’ (2007) 70(4) Modern 

Law Review 581, 581. 
17 Herring (n 11) 508. 
18 Simon Parsons, ‘Dishonest appropriation after Gomez and Hinks’ (2004) 68(6) Journal of Criminal Law 

520, 528. 
19 The 1968 Act, s 2(1)(a). 
20 ibid, s 2(1)(b).  
21 ibid, s 2(1)(c). 
22 Ballantine (n 12). 
23 Gray and Gray (n 12) para 9.1.6. 
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 Like the issues identified in this project surrounding AP, conflict has been attached 

to the offence of theft24 and inconsistencies between the two systems has resulted in 

controversy following the decision in Hinks. 

 

R v Hinks 
 
 In Hinks, the defendant was the main carer of a man with a decreased level of 

intelligence. Every day, the defendant and the man withdrew cash from the man’s bank 

account, amounting to £60,000 over a period of eight months. The prosecution submitted 

that the defendant ‘influenced and coerced’25 the man to deposit the money into her 

account and gave evidence of the defendant being controlling and refusing to let the man 

speak during the withdrawal of money.26 Placing heightened importance on the element 

of dishonesty, the prosecution argued that the defendant was acting dishonestly when she 

accepted the monetary sum.27 A psychiatrist concluded that the man was ‘naïve and 

trusting’,28 that he was unable to understand the value of this money,29 and that he was 

unlikely to have made the decision to withdraw the money himself.30 After being 

convicted of theft, the defendant appealed on the basis that the money had been given to 

her by the man and that she had acted honestly, and therefore, her actions did not amount 

to theft. The question for the House of Lords was whether a gift could amount to 

appropriation under section 1 of the 1968 Act. By a 3-2 majority, the appeal was denied, 

and the defendant’s conviction was safe. A few points are worth raising from the 

 
24 Hinks (n 1). 
25 ibid 245C. 
26 ibid 245D. 
27 ibid 243E-F. 
28 ibid 241D. 
29 ibid 245E. 
30 ibid. 
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judgment. First, Lord Steyn, who gave the leading judgment, followed the cases of R v 

Lawrence31 and R v Gomez.32 Lawrence and Gomez held that theft may take place even if 

the victim consents to the transfer of the property. This was one of the issues raised in 

Hinks. Because the defendant in Hinks gained a proprietary interest in the money (in the 

form of a gift), the man lost his proprietary interest in the money after the legitimate 

transfer under the English civil law. The defendant argued that by accepting the law stated 

in Lawrence and Gomez, this would ‘bring the criminal law into conflict with, and distort, 

the civil law’.33 Lord Steyn acknowledged this submission, however, he did not accept it 

and refused to depart from the common law. Lord Steyn explained: 

 

Counsel for the appellant further pointed out that the law as stated in 

Lawrence [1972] AC 626 and Gomez [1993] AC 442 creates a tension 

between the civil and the criminal law. In order words, conduct which 

is not wrongful in a civil law sense may constitute the crime of theft. 

Undoubtedly, this is so. The question whether the civil claim to title by 

a convicted thief, who committed no civil wrong, may be defeated by 

the principle that nobody may benefit from his own civil or criminal 

wrong does not arise for decision. Nevertheless there is a more general 

point, namely that the interaction between criminal law and civil law 

can cause problems… The purposes of the civil law and the criminal 

law are somewhat different. In theory the two systems should be in 

 
31 n 15. 
32 ibid. 
33 Hinks (n 1) 243A. 
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perfect harmony. In a practical world there will sometimes be some 

disharmony between the two systems. In any event, it would be wrong 

to assume on a priori grounds that the criminal law rather than the civil 

law is defective.34 

 

His Lordship held that a gift could still amount to appropriation for the purposes of section 

1 of the 1968 Act. The mental requirement of theft – that of dishonesty – was emphasised 

by Lord Steyn as being the appropriate element on which to make a finding of theft against 

the defendant in order to protect the victim from injustice, carried out by an individual 

who was supposed to be trusted.35  

 Following the decision in Hinks, a charge of theft can be found regardless of 

whether a legitimate gift has been made under the civil law. As long as the elements of 

theft are present, and depending on the facts of the case, the criminal law may take priority 

thus resulting in a theft charge. This overlap of the two legal systems was controversial 

and its discussion is appropriate for the purposes of this research project.   

 

The Civil-Criminal Interplay 
 
 The interplay between the civil system and the criminal system warrants further 

attention. Lord Steyn’s comments surrounding this interplay in Hinks received mixed 

reviews,36 especially since a gift, valid under civil law, could still be obtained dishonestly 

 
34 ibid 252F-H. Emphasis added.  
35 ibid 253B-C and H. 
36 Those against the decision include J Beatson and A.P Simester, ‘Stealing one’s own property’ (1999) 

115(Jul) Law Quarterly Review 372; A.T.H Smith, ‘Theft or Sharp Practice: Who Cares Now?’ (2001) 

60(1) Cambridge Law Journal 21; Those not in opposition include Simon Gardner, ‘Property and Theft’ 

(1998) Jan Criminal Law Review 35; Stephen Shute, ‘Appropriation and the Law of Theft’ (2002) Jun 

Criminal Law Review 445. 
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and amount to theft.37 The problem stems from the fact that ‘the offence of theft was 

enacted to protect civil property rights’38 with appropriation being present only if the 

defendant’s title to the property was able to be labelled void by the true owner’s better 

title.39 Both systems fulfil their duties in situations such as the one in Hinks: the civil law 

weighs in favour of property rights and ownership, and the criminal law, in finding 

whether someone is guilty of theft, strongly opposes the mental element of dishonesty.40 

However, the court in Hinks did not find the clash between the civil and criminal law 

significant enough to disregard the Lawrence and Gomez decisions. This decision can be 

contrasted with that of Best, where Sales LJ provided a harmonious balance between the 

civil and criminal systems. This will be further discussed in the following section. 

 Similar to the case of Best, Hinks involved a situation in which two systems were 

‘positively and actively polarised: the civil law recognises a valid title but the criminal 

law criminalises the very acquisition of that title’.41 This leads to a ‘sharp distinction’42 

and more seriously, a general incoherence in the English legal system.43 Beatson and 

Simester expressed their opposition to the Hinks decision.44 The authors first argued that 

Hinks has broadened the scope of theft to include transactions that are considered 

‘consensual or involuntary, whether valid, void, or voidable…’.45 Further, the authors 

proposed two, albeit unsatisfactory, solutions to the civil-criminal dilemma: (i) the civil 

 
37 Parsons (n 18) 529. 
38 ibid 531. 
39 ibid; This is also the case within the doctrine of AP, where the title gained by an occupier as soon as he 

possesses the land (an unregistered fee simple title) can be automatically abolished by the better, registered 

title of the true owner. 
40 Herring (n 11) 531. 
41 Sarah Green, ‘Theft and conversion - tangibly different?’ (2012) 128(Oct) Law Quarterly Review 564, 

580. 
42 Melissaris (n 16) 586.  
43 ibid.  
44 Beatson and Simester (n 36) referenced in Shute (n 36) 455. 
45 ibid 374. 
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law should surrender to the criminal law. Such a solution would be difficult to manage, 

however, since the crime of theft was created to protect property rights in the first place.46 

Without property rights, the rationale of property offences would be non-existent;47 and 

(ii) in the alternative, if (i) was not accepted, then the ex turpi causa48 maxim would have 

no purpose in this context, and all individuals obtaining gifts dishonestly would face no 

consequences. This alternative proposition does not merit much importance, as the maxim 

is in itself, quite flexible and can be easily adjusted depending on the circumstances.49 

 Simester and Sullivan have argued that the two systems hold different protections 

of interest: one is under the civil law and pertains to secure (i.e. valid) transactions, and 

the second is under the criminal law and pertains to the protection of victims and punishing 

those who act dishonestly.50 This is the case of section 144 LASPOA and Schedule 6 

LRA, where the former aims to protect homeowners and the latter affords secure 

transactions of title if the appropriate elements are present. The authors deemed Hinks to 

be a case of ‘distributive justice’,51 failing to recognise that the actual wrong committed 

was that of exploitation and not theft.52 In making these arguments, Simester and Sullivan 

contended that the criminal law should not contradict the civil law.53  

 
46 These rights are, of course, ‘rooted in the civil law’, ibid. 
47 ibid. 
48 That a man cannot benefit from his own wrongdoing. 
49 As was demonstrated in the case in Best (n 2). See also Stone & Rolls Ltd v Moore Stephens [2009] UKHL 

39 [25] (Lord Phillips of Worth Matravers); Gray v Thames Trains Ltd and another [2009] UKHL 33 [30]-

[31] (Lord Hoffmann); Hounga v Allen and another [2014] 1 WLR 2889 [42] (Lord Wilson JSC); and Patel 

v Mirza [2016] UKSC 42 [126] and [129] (Lord Kerr of Tonaghmore JSC). 
50 A.P Simester and G.R Sullivan, ‘On the Nature and Rationale of Property Offences’ in R.A Duff and 

Stuart Green (eds), Defining Crimes: Essays on The Special Part of the Criminal Law (OUP 2005) 180. 
51 ibid 181. 
52 ibid 180. 
53 A.P Simester and others, Simester and Sullivan’s Criminal Law: Theory and Doctrine (5th edn, 2013 

Bloomsbury Publishing). 
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 Green has investigated the question of ‘whether the law is in any general sense 

incoherent in allowing a defendant to be criminalised for something which is not 

recognised as an interference with property by the civil law’.54 This question can also be 

applied to the interplay between the civil and criminal law dilemma within the doctrine of 

AP. However, it may only be done so to a limited extent, as the possessory act under AP 

– trespassing – plays a key role and amounts to a civil wrong. In terms of conflicting 

matters between the legal systems, Green also argued that the two should not conflict in 

the context of theft, given that their objectives and procedures differ.55 However, Green 

confirmed that the two should not send mixed messages, or for one system to ‘trump’ the 

other.56 Green’s arguments, therefore, can be applied to the AP dilemma in that the act of 

trespassing, which may lead to a good and valid title, is now criminally punishable under 

section 144. Therefore, the English criminal law showcases an incoherence with the very 

act that may lead to a legitimate title under the English law of property. Adopting a 

different approach, Green argued that while the civil law’s aim is to protect proprietary 

interests, the criminal law’s aim is not that much different, it being that the criminal law 

simply provides ‘extra protection and security…’57 on the attack of proprietary rights. 

Therefore, ‘the criminal law reinforces the civil law regime: in theory at least’.58 In 

practice, it has proved to be more controversial. This argument of ‘extra protection’ can 

be applied to the dilemma between section 144 and Schedule 6 as seen in Best. As was 

discussed in Chapter 2, civil law remedies provide proprietors protection from occupiers 

 
54 Green (n 41) 565. 
55 Green (n 41) 579. 
56 ibid. 
57 Simester and Sullivan (n 50) 172 referenced in ibid 570. 
58 Green (n 41) 570; n 34. 
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who interfere with their interests.59 At first instance,60 Ouseley J presented the argument 

of Mr Forsdick’s61 submission that section 144 provides extra protection to homeowners 

in that it removes:  

 

[T]he problems and delays associated with section 7 of the Criminal 

Law Act 1977… It increased the protection covering a non-resident 

owner, all residential property, and regardless of the length of time 

someone had squatted. No formal requirement to leave was required. 

…The police could intervene without the need for some other offence 

such as criminal damage or burglary.62 

 

Sales LJ confirmed section 144’s increased role in homeowner protection in that it was 

‘introduced principally to assist owners of residential buildings in a practical way, in 

particular in gaining re-entry to houses occupied by squatters…’.63 This extra protection 

through the criminal law was accepted by the judges, however, as held in the trial and 

appeal cases of Best, this increased protection did not prevent an individual from making 

a Schedule 6 application.  

 A last point to make based on the ‘absurdity’ that an individual can be convicted 

despite receiving a valid proprietary interest under the civil law,64 is that this ‘absurdity’ 

is diminished if three propositions are considered. First, the civil and criminal law have 

 
59 Criminal Justice and Public Order Act 1994, s 61; Civil Procedure Rules, pt 55.6. 
60 R (Best) v Chief Land Registrar [2014] EWHC 1370 (Admin). 
61 Counsel for the Secretary of State for Justice. 
62 Best (n 60) [97].  
63 Best (n 2) [42]. 
64 Jeremy Horder, Ashworth’s Principles of Criminal Law (9th edn, OUP 2019) 385; Hinks (n 1) 243B and 

251E. 
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different purposes and therefore, their interplay is not relevant.65 Gardner elaborated that 

‘the civil law is rightly concerned to respect established property rights, even if 

unsatisfactorily acquired, whilst the criminal law rightly concentrates on penalising the 

unsatisfactory manner of acquisition’.66 In other words, because the civil and criminal 

systems maintain different purposes and aims, in no way are their respective objectives 

required to disrupt each other’s formal legal processes, nor should they. If this proposition 

is accepted, then civil and criminal provisions do not always need to work alongside each 

other harmoniously. When applied to Best, this can be understood by section 144 

penalising the manner of acquisition (i.e. trespass),67 rather than the act of acquiring title 

through the formal legal process secured under Schedule 6.68 Furthermore, Gardner stated:  

 

The civil law’s relatively hard-nosed position may be seen as a 

recognition that it is in the public interest that even unsatisfactory 

acquirers should be able to deal with the property in question as owner… 

That consideration need not, however, affect the criminal law. 

According to this account, then, the relevant rules of the civil and 

criminal law are not aimed at the same thing, so there is no conflict 

between validity under the one and liability under the other.69 

 

 
65 Gardner (n 36) 42 referenced in Horder (n 64) 386. 
66 ibid. 
67 This is a problem in itself, which is discussed in subsequent sections. 
68 In Best (n 2), Sales LJ himself stated that section 144 ‘does not criminalise the act of taking adverse 

possession of a residential building…’ at [77]. 
69 Gardner (n 36) 42. Emphasis added.  
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This can be applied to both judgments of Arden LJ and Sales LJ in Best.70 Arden LJ based 

her reasoning solely on statutory interpretation, explaining that the civil and criminal 

systems are each part of two different pieces of legislation and thus, fulfil their respective 

duties in a way that do not affect each other.71 On the other hand, Sales LJ’s assessment 

on the reconciliation between section 144 and Schedule 6 is subverted if Gardner’s 

argument is applied. It is subverted in that even if Mr Best was able to continue his 

registration as an ‘unsatisfactory acquirer’72 of the residential building, this consideration 

does not need to be influenced by the offence under section 144, and therefore, any need 

to reconcile a clash between civil and criminal is no longer paramount.  

Second, Hinks supports proprietary interests by criminalising those who ‘threaten 

the system of property rights by committing a wrong against another…’.73 While the 

judgment in Hinks found it highly imperative to hold the conviction of the defendant safe 

based on the element of dishonesty shown towards vulnerable individuals, the proposition 

that Hinks supports criminalising individuals who threaten the property rights system can 

be contrasted with Best with the help of Peñalver and Katyal’s theoretical framework 

surrounding the social value of wrongdoing.74 The authors argue that ‘lawbreakers have 

repeatedly played integral roles in spurring the evolution of property law’75 and as a result, 

these lawbreakers’ actions should not be harshly punished (i.e. in the form of a criminal 

 
70 For a summary of Arden LJ’s judgment, see the Case Note, ‘Judgment of Arden LJ’. 
71 Best (n 2) [108] (Arden LJ). 
72 Gardner (n 36) 42. 
73 Shute (n 36) 456 referenced in Horder (n 64) 386. 
74 Eduardo M Peñalver and Sonia K Katyal, Property Outlaws: How Squatters, Pirates, and Protesters 

Improve the Law of Ownership (Yale University Press 2010); Robin Hickey, ‘A property law critique of the 

criminalisation of squatting’ in Lorna Fox O’Mahony, David O’Mahony and Robin Hickey (eds), Moral 

Rhetoric and the Criminalisation of Squatting: Vulnerable Demons? (Routledge 2015) 173. 
75 Peñalver and Katyal (n 74) 16. 
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offence) for meeting legally established property regime requirements, such as those under 

AP.76 

Finally, the vulnerable must be protected and the civil law fails to do so 

appropriately in certain circumstances.77 Based on Lord Steyn’s judgment in Hinks, this 

third point seems most appropriate for why the defendant’s appeal in Hinks was 

dismissed.78 Horder questioned the extent to which the victim in Hinks actually consented 

to the monetary transfer. Horder presented Bogg’s and Stanton-Ife’s argument that, in the 

context of theft, the criminal law offers victims protection that is not seen under the civil 

law. If this point is considered alongside section 144 and Schedule 6, it was already 

established in Chapter 2 that there are plentiful remedies within the civil law that have a 

very similar effect as that within section 144.79 

 Thus far, this chapter has provided an overview of how a civil matter (a valid gift) 

relates to (or rather, does not) to the criminal offence of theft, as was discussed in the case 

of Hinks. This analogical discussion of theft was appropriate as it emphasised the 

interaction between the English property and criminal systems, proving that an interaction 

such as this can be contentious. Further, this section applied Horder’s arguments of how 

the ‘absurdity’ of criminalising an act that is valid under the civil law can be diminished 

with the acceptance of three propositions. By accepting that the overlapping civil and 

criminal systems work separately to achieve different aims, that Hinks sought to avoid a 

threat towards the property rights system, and finally, that the criminal law sometimes 

 
76 ibid 18. Avoiding the overdeterrence of lawbreakers will be explored in depth in Chapter 4, where 

alternative solutions to section 144 are suggested.  
77 Horder (n 64) 386; Alan Bogg and John Stanton-Ife, ‘Protecting the Vulnerable: Legality, Harm and 

Theft’ (2003) 23 Legal Studies 402. 
78 Hinks (n 1) 253 (Lord Steyn). 
79 Criminal Justice and Public Order Act 1994, s 61(1); Civil Procedure Rules, pts 55.6 and 55.21. 
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affords protection that is not available under the civil law, the inconsistent overlap of the 

civil and criminal systems is suddenly removed. This appropriately sets up the argument 

in the following sections as to how Sales LJ could have interpreted section 144 and 

Schedule 6 as working separately, as was done in Hinks.   

 

Section 144 LASPOA and Schedule 6 LRA: A Harmonious 

Relationship?  
 
 As previously discussed, the rationale in Hinks provides the following explanation 

in relation to the civil-criminal interplay: despite the defendant receiving a valid gift under 

the civil law, the manner in which she obtained the gift was held to be dishonest and 

therefore, amounted to theft under the criminal law. Lord Steyn’s rejection of the 

conflicting status of the two legal branches did not sway his Lordship in finding in favour 

of the defendant; disharmony between the systems is something that will sometimes 

appear.80 It is now appropriate to turn to the case of Best and analyse the reconciliation of 

the civil and criminal systems there, as was done by Sales LJ. This will follow with an 

analysis pertaining to the extent to which section 144 LASPOA and Schedule 6 LRA 

actually work with one another.  

 

 

Sales LJ’s Harmonious Approach in Best 
 

Sales LJ made a tremendous effort in balancing the aims of section 144 with the 

aims of Schedule 6. He specifically analysed:  

 

 
80 Hinks (n 1) 252G.  
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[W]hether the priority given to the public interest in active use and 

marketability of land, outweighing the general concern that a person 

should not be able to benefit from their own wrong, should continue to 

be recognised even where aspects of a person’s adverse possession of 

land involve the commission of a criminal offence…81  

 

After taking into consideration arguments from both sides, Sales LJ’s judgment can be 

commended for its attempt in finding a solution given the clash in law. 

Sales LJ accepted and decided the appeal on the second submission of Mr Best, it 

being that the competing balances of the public interest between section 144 and Schedule 

6 do not fall within each other’s realms and their policies should thus be considered 

separately.82 Sales LJ accepted that due to Parliament’s lack of acknowledgement as to 

the potential impact of section 144 on the LRA,83 he understood Parliament’s intention as 

being that section 144 did not ‘have any impact on the law of adverse possession set out 

in the LRA’.84 Moreover, Sales LJ, similar to Ouseley J at first instance,85 stated that ‘The 

mischief which section 144 was intended to address and the objective it was intended to 

achieve had nothing to do with the operation of the law of adverse possession’.86 

Resultantly, Sales LJ allowed for the AP proceedings to continue under the LRA. By way 

of this decision, Sales LJ illustrated a particular perspective of the ‘civil-criminal’ 

relationship being amicable, even though the passing of section 144 resulted in a majority 

 
81 Best (n 2) [45] (Sales LJ). Emphasis added.  
82 ibid [65]-[69] and [70]. 
83 ibid [73]. 
84 ibid [70]. The Court in Hinks relied heavily on previous statutory interpretation and did not find 

Parliament’s intention as relevant, see Hinks (n 1) 248E-F (Lord Steyn).  
85 Best (n 60). 
86 Best (n 2) [70] (Sales LJ). 
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of negative reviews.87 On its surface, the judgment in Best provides a satisfactory response 

to the issue, given that Parliament expressed no concern surrounding the potential 

consequences between the two legal systems, as later emerged in Best. While a 

commendable effort was put forward by Sales LJ to reconcile and explain the relationship 

between section 144 and Schedule 6, 88 when placed alongside the Hinks decision, Sales 

LJ’s judgment goes too far in making the provisions work harmoniously. First, Lord Steyn 

in Hinks89 confirmed that disharmony will sometimes appear between the legal systems 

and should be accepted. If this is the case, then it can be argued that the reconciliation in 

Best was not necessary. Second, by claiming that a reconciliation between section 144 and 

Schedule 6 is possible,90 AP’s role within section 144 becomes concealed in that it 

becomes difficult to critique section 144’s natural degradation of the doctrine’s function. 

This second point leads to possible section 144 alternatives, which will be discussed in 

detail in Chapter 4.  

Differences between Hinks and Best are worth discussion. In Best, the ex turpi 

causa maxim played a big role in establishing harmony between the provisions, whereas 

in Hinks, no effort was made in interpreting the maxim.91 Rather, in the latter case, Lord 

Steyn stated that such consideration was not a matter for the Court since the bigger issue 

in question was that of the civil and criminal law interacting.92 The Court in Hinks placed 

 
87 For a list of individuals and organisations against the provisional enactment of section 144, see Ministry 

of Justice, Options for dealing with squatting (Response to Consultation CP 12, 2011). 
88 See the Case Note for a more detailed analysis of Best. 
89 Hinks (n 1) is a House of Lords case, whereas Best (n 2) is a Court of Appeal case. This gives Hinks higher 

authority. 
90 That while section 144 provides homeowners immediate protection against squatters, if an occupier 

successfully occupies a residential property for the requisite period while committing the offence, but no 

action against him is taken, he can make an AP claim under Schedule 6 LRA and this process will not be 

disturbed, Best (n 60) [86] (Ouseley J); Best (n 2) [70] (Sales LJ); Hickey (n 74) 164-165. 
91 Hinks (n 1) 252F (Lord Steyn). 
92 ibid 252G. 
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greater importance on the broader purposes of the law (i.e. criminalising dishonest 

appropriation of property from vulnerable individuals) when deciding the appeal. This 

brings forth the question of whether Best would still have been decided the same way had 

the maxim not been applied. As explained above, the maxim was the foundation of 

balancing the public policies of section 144 and Schedule 6, which ultimately led to the 

decision in favour of Mr Best. However, without the maxim’s presence, a more general 

issue would have emerged: section 144’s role of devaluing the advantageous social values 

which are possible under the operations of AP. This detail meets with this project’s aim 

of understanding the relationship between section 144 and the AP doctrine. 

Going beyond this judgment, what must now be examined is the deduction of what 

the civil law and criminal law are meant to protect in the context of AP, as well as whether 

their respective protections are coherent when placed side by side. 

 

 

Civil and Criminal Law Coordination 
 

As previously mentioned, Lord Steyn admitted that in theory, the civil and criminal 

systems should work together in unison; however, in practice, it is inevitable for 

disharmony to appear.93 In other words, a perfect reconciliation of provisions, especially 

when one belongs to the opposite legal system, is difficult to reach in the event that they 

clash. This is what occurred in Best. As was discussed in the previous section, Sales LJ 

disregarded a major clash of the two systems; he instead reconciled section 144 and 

Schedule 6 using the common law,94 by weighing the public policies of both provisions, 

with the Schedule 6 policy outweighing the criminal provision’s policy. The question 

 
93 Hinks (n 1) 252G (Lord Steyn). 
94 Specifically, the case of Hounga (n 49). 
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remains as to whether Sales LJ’s reconciliation of section 144 and Schedule 6 should be 

accepted and whether the decision really resulted in a convincing and coherent unison 

between the provisions.   

 Smith has observed that, ‘[t]he civil law affords the backdrop against which the 

criminal law operates’95 and provides a useful explanation of this ‘backdrop’ and how it 

should function.96 Smith explains that in reality, ‘a complete separation between the civil 

and criminal law is neither possible nor desirable’.97 This means that if the two are to co-

exist, then there must be consistency so far as to make sure that civil courts and criminal 

courts are not making opposite decisions relating to the exact same issue.98 For example, 

Smith stated that if ‘the law of tort requires the defendant to do a certain act, it would be 

intolerable if the criminal law were to hold the doing of that act to be an offence’.99 Placed 

into the context of Best, if the civil law requires the act of trespass in order to successfully 

fulfil the requirement of assessing a possessory interest of the land in question, then the 

criminal law should not be implementing a trespass offence.100 

 It can be difficult to accept that in situations akin to Best, section 144 and Schedule 

6 can be interpreted separately and considered distinct from one another without conflict. 

Sales LJ took this approach by accepting that the intent of Parliament was to deal with the 

mischief of the presence of squatters in residential buildings, not to prohibit squatters from 

making applications if their occupation has gone unnoticed or unchallenged by the true 

 
95 A.T.H Smith, Property Offences: the protection of property through the criminal law (Sweet & Maxwell 

1994) 1-08a. 
96 J.C Smith, ‘Civil Law Concepts in Criminal Law’ (1972) 31(1) Cambridge Law Journal 197. 
97 ibid 197. 
98 ibid. 
99 ibid 198. 
100 Smith (n 95) at 1-08c, where he states, ‘In the first place, if the civil law does not acknowledge any such 

interests, then the criminal law should be extremely slow to hold otherwise’. 
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owner.101 The problem in making this claim is that in practice, the law would be accepting 

the consequence of section 144, it being that it limits ‘liberties or privileges allowed by 

the civil law’.102 This presents the question of whether these inconsistencies relating to 

AP and the punishment of trespass under section 144 can be considered good law.  

 

Problems Beyond Best 
 

Section 144 works to limit the privileges that arise through English property law. 

Specifically, it works to limit the acquisitive rights that the AP doctrine carries with it.103 

As mentioned in Chapter 1, from the inception of an occupier’s open possession of land,104 

as long as he also has the elements of exclusive control and an intention to make the land 

his alone by excluding all others,105 then he acquires an ‘original fee simple estate’.106 

After the appropriate statutory periods are met,107 the possessor may then emerge with 

either a permanent and registered title108 or a fee simple title.109 The acquisition of title by 

AP was a topic of discussion throughout the Best case. While Sales LJ did acknowledge 

that the ‘delicate workings’110 of the LRA were not to be disrupted by the aims of section 

144, Sales LJ decided the appeal on Mr Best’s second ground relating to public policy 

considerations of the provisions. Beyond Best, the implication that section 144 disrupts 

 
101 Best (n 2) [70] (Sales LJ); see also Best (n 60) [27] (Ouseley J). 
102 Smith (n 96) 224. 
103 Hickey (n 74) 165. 
104 Gray and Gray (n 12) para 9.1.44. 
105 ibid. 
106 ibid para 9.1.53; Hickey (n 74) 165.  
107 With regard to registered land, possession must last a minimum of 10 years before an application for title 

can be made. With regard to unregistered land, the true owner has a limitation period of 12 years to recover 

the land from the possessor. Failure to do so automatically grants the possessor a fee simple title.  
108 For registered land. 
109 For unregistered land.  
110 Best (n 2) [85] (Sales LJ). 
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and criminalises the very act of trespass needed to fulfil the requirements of AP, continues 

to exist.111 Robin Hickey states: 

 

[S]ection 144 operates to prevent this acquisitive function of adverse 

possession, undermining the settled law of property, and the settled 

expectations of adverse possessors. If the first instance decision in Best 

is correct, and section 144 does not prevent the operation of the statutory 

machinery relating to adverse possession, still section 144 criminalises 

conduct that property law considers a legitimate foundation for 

significant property rights, and so deters an acquisition route 

permissible even in the context of registered land.112 

 

When placed into this specific context of section 144 impairing the operations of gaining 

title by AP under Schedule 6, Sales LJ’s attempt at a harmonious provisional relationship 

suddenly seems misleading. This can be contrasted with Hinks, whereby the absence of 

any provisional harmony generated a tolerance between criminal and civil conflict 

regarding procedures of property transactions. Specifically, what amounted to a legitimate 

gift under the civil law was held to be theft under the criminal law due to the element of 

dishonesty. The majority of the Court placed higher importance on the broader purpose of 

finding justice instead of harmony,113 with Lord Steyn underlining the dishonest and 

 
111 This was an argument made by Mr Best: ‘It is in the very nature of adverse possession that it will involve 

illegal action by the person claiming title by virtue of it, in the form of tortious trespass to land…’, see Best 

(n 2) [64]. 
112 Hickey (n 74) 172. Emphasis added. 
113 Hinks (n 1) 253F (Lord Steyn).  
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consistent invasion of the vulnerable man’s property as wrongful.114 Hinks illustrates the 

nonessential reconciliation between the legal systems that are at times bound to appear.115 

Given that the conflict of systems was tolerated in the House of Lords in Hinks, it can be 

argued that the CofA in Best could have approached the issue in a similar fashion. Sales 

LJ could have left section 144 and Schedule 6 unreconciled, existing alongside each other 

but fulfilling their respective aims separately. By approaching the issue this way, Sales LJ 

could have decided that AP applications are still very possible even if the conduct needed 

to fulfil the doctrine’s requirements amount to a criminal offence. By approaching the 

issue this way, and by avoiding the reconciliation, section 144’s discouragement of AP’s 

productive social aims would have been exposed, which is in itself outweighed by the 

economic value that AP can offer.   

Given the lack of direction on the effects of the new law under section 144 from 

the then Coalition Government’s response to the Consultation,116 Sales LJ’s judgment 

should be respected. However, considering the above, incoherency presents itself in a way 

that it should not: legal systems should not contradict each other117 surrounding the 

acquisition of title. However, as proven in Hinks, inconsistencies can be tolerated. Best 

exemplifies the fact that while an occupier in a residential building can still make an AP 

claim, he can only do so after a period of 10 years if he is not caught residing, and therefore 

trespassing, in the residential building by the true owner. On the other hand, if the occupier 

is discovered possessing the building at any point in time, the criminal provision works in 

 
114 ibid 253H. 
115 ibid 252F. 
116 Ministry of Justice (n 87). 
117 Green (n 41) 579. 
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favour of the registered proprietor, similar to the civil procedure of Schedule 6 LRA.118 

One of the main differences between Best and Hinks is that the question of whether Mr 

Best was able to proceed with his AP application, based on his consistent possession of 

the residential building, depended on the civil wrong of trespass. The defendant in Hinks 

did not have to rely on any conduct that amounted to a civil wrong given that gifts are 

valid under the civil law. This difference is important because in Hinks, the absence of 

harmony did not result in any legal consequences: a jury found the presence of the 

defendant’s dishonest intentions as the justification for the offence of theft arising. In 

contrast, in Best, the disharmony between section 144 and Schedule 6 unavoidably 

presents the provisional consequence of section 144’s enactment: that the provision 

criminalises the civil wrong under AP and therefore devitalises the AP doctrine. Viewed 

this way, it is difficult to ignore the false sense of harmony established by Sales LJ in Best. 

By holding that section 144 and Schedule 6 can co-exist, the issue that this section seeks 

to confront (that the larger implication existing beyond Best, specifically, that section 144 

disrupts the workings of Schedule 6), becomes impossible to identify within Best. If Best, 

following the decision in Hinks, decided the case based on the fact that acts falling within 

the ambit of section 144 could still amount to AP, instead of balancing each of the 

provision’s policies, then the provisions could have been left unreconciled.119 This would 

have made the inconsistencies between the two provisions even more distinguishable, and 

would have further confirmed Green’s aforementioned argument that legal systems should 

not yield mixed messages. 

 
118 Under Schedule 6 LRA, the registered owner receives a notice after an application for title is made by 

the occupier. 
119 Best (n 2) [70] (Sales LJ). 
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That the provisions are placed at opposite ends of the AP spectrum120 illustrates 

the different aims of the two branches of the law towards the doctrine’s possessory 

element: the property law position requires the civil wrong of trespass and the criminal 

position criminalises this wrong, placing limited value on the historic doctrine’s 

productive social aims. Moving beyond the case, it is questionable as to whether reaching 

opposite ends of the spectrum is appropriate if the civil and criminal systems are expected 

to work in unison,121 and if the civil law is meant to act as the ‘backdrop’ for the criminal 

law.122 In the Law Commission’s report,123 it states that one of the aims of the LRA is to 

keep land in use, as it is a ‘precious resource’.124 This goes hand-in-hand with the 

underlying social value of AP that also applies to residential property. Even in the 

presence of what used to be a civil wrong, trespass contributes to the fulfillment of this 

social value. Peñalver and Katyal argue that some ‘categories of property outlaws are less 

culpable (or, in consequentialist, deterrent terms, create less social harm – or perhaps even 

create more social benefits) than ordinary criminals’.125 Section 144 takes away meaning 

from this by allowing the social value of property to disintegrate. Understood in this way, 

section 144 completely counteracts the workings under Schedule 6.  

Section 144 carries with it an alternative consequence relating to the Proceeds of 

Crime Act 2002 (‘POCA’). This was briefly raised by Sales LJ in Best, where he stated 

that Mr Best’s acts that could be relied on (e.g. renovation of the property and putting up 

 
120 Robin Hickey, ‘The Best outcome: the application of Schedule 6 and the reinforcement of adverse 

possession policy under the Land Registration Act 2002’ (2017) The Conveyancer and Property Lawyer 53, 

60. 
121 Smith (n 96). 
122 Smith (n 95). 
123 Law Commission, Land Registration for the 21st century: A Conveyancing Revolution (Law Com No 

271, 2001). 
124 ibid para 2.72. 
125 Peñalver and Katyal (n 74) 126. 
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a fence on the boundary line)126 were not acts criminalised under section 144 and 

therefore, section 242 POCA would not apply to Mr Best. Section 242(1) states, ‘A person 

obtains property through unlawful conduct (whether his own conduct or another’s) if he 

obtains the property by or in return for the conduct.’127 While Sales LJ’s explanation may 

be true, alternative situations must also be considered given the possibility of them being 

brought before English courts in the future. If Mr Best only relied on trespass as the 

element needed to proceed with the Schedule 6 application, it is possible that this would 

have been in contravention to section 242 POCA.128 While the function of POCA within 

the doctrine of AP was not a legislative question in Best, and perhaps would not have 

resulted in an alternative decision,129 this remains a consequence for any future occupier 

who is successful in claiming an acquisitive title of property by AP. This also brings forth 

the question of whether the ex turpi causa maxim would be considered in such 

circumstances, and whether public policy considerations underlying Schedule 6 would 

also outweigh those under section 242 POCA.  

 Taking Lord Steyn’s comment that the civil and criminal systems should work 

together harmoniously in theory, albeit not necessarily in practice, it is worth 

contemplating if Sales LJ implemented this ‘theoretical’ agenda too quickly into Best. 

Given the analysis above, the relationship between section 144 LASPOA and Schedule 6 

LRA has presented more inconsistencies than consistencies, rendering section 144 as 

being a rather defective provision when placed next to Schedule 6. 

 
126 Best (n 2) [95] (Sales LJ). 
127 POCA, s 242(1).  
128 Goymour considers other consequences if Mr Best’s AP were to succeed, such as discharging any profits 

made while committing the section 144 offence, see Amy Goymour, ‘SQUATTERS AND THE CRIMINAL 

LAW: CAN TWO WRONGS MAKE A RIGHT?’ (2014) 73(3) The Cambridge Law Journal 484, 486 

<www.jstor.org/stable/24693899> accessed 25 March. 
129 That section 144 does not affect the aims of Schedule 6. 
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Conclusion 
 
 This chapter was concerned with implementing a more specific focus into the 

relationship between section 144 LASPOA and Schedule 6 LRA and confronting the 

project’s aim of the extent to which section 144 is indeed harmonious with – and relates 

to – the property law doctrine of AP. By first providing general context into property and 

theft, a deeper understanding of the dilemma faced by the Courts in Hinks and in Best, 

was possible. Commentary on the interplay of the English legal systems illustrated that 

within the context of property law, although inconsistency is not preferred, the criminal 

and civil systems’ opposite aims is enough for the avoidance of conflict. This chapter 

demonstrated that ultimately, a clash between property and theft can be tolerated if a 

broader purpose in law can be served, and that a complete alignment between the two 

systems need not always exist. After the acceptance of legal system inconsistency in 

Hinks, Best took a different approach by reconciling the systems, which, beyond the case, 

presents the following complication: an attempt at coherency in Best led to section 144 

undermining the firmly established AP principles. Consequently, this chapter argued that 

with the higher court decision of Hinks, section 144 and Schedule 6 did not need to be 

reconciled in Best in order for AP principles to have been left undisrupted. This chapter 

established that section 144 presents more difficulties than it does solutions in that, when 

placed harmoniously beside Schedule 6, the latter provision’s productive social value is 

disregarded. This chapter also confirmed that section 144 leaves the possibility of 

uncertainty relating to other English statutes, for example, POCA. Given this, section 144 

leaves little room for justification of working cohesively within the property law doctrine 

of AP. With this chapter confirming that disharmony in Best would only further support 
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the argument of section 144 supressing AP value, Chapter 4 will rely on Albertan law to 

present alternative solutions and recommendations to section 144 to avoid the 

overdeterrence and impairing influence that the criminal provision currently has on the 

English law of AP. Chapter 4 will also consider whether these solutions and 

recommendations are at all feasible.   
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Chapter 4: Alternative Recommendations to Section 144 LASPOA 
 

Introduction  
 
 Analysis and examination of the relationship between section 144 LASPOA and 

Schedule 6 LRA in English courts has been scarce and the criminal sanctions pursuant to 

section 144 have been seldom implemented.1 With a detailed summary of English AP law 

and the evolution of increased protective measures beginning with the LRA, followed by 

section 144, the previous chapter focussed on the criminal provision’s negative impact on 

the property law operation of AP. It is particularly AP’s constructive social value, a value 

that has been previously confirmed and praised by government officials, that is frustrated 

by section 144.2 Chapter 3 further brought into light the differences between Hinks3 and 

Best4 concerning their respective clashes between the criminal and civil laws. Chapter 3 

established that, given the ruling in Hinks that incoherence between the law of theft and 

the civil law of gift giving can be tolerated, Best could have followed suit in finding for 

Mr Best without bringing section 144 and Schedule 6 together.5 In Chapter 3, it was argued 

that Sales LJ went too far in reconciling section 144 and Schedule 6. Given this, and given 

the decision in Hinks, Sales LJ similarly could have left section 144 and Schedule 6 

unreconciled, allowing for them to carry out their respective work separately. The current 

laws and safeguards under the civil and criminal provisions described in Chapter 2,6 as 

 
1 Section 144 statistics are not routinely published, see Wendy Wilson, Evicting squatters (House of 

Commons Library, Briefing Paper No 00355, 2017) 18. 
2 Chapter 3, ‘Problems Beyond Best’ section.  
3  [2001] 2 AC 241. 
4 R (Best) v Chief Land Registrar [2015] EWCA Civ 17. 
5 Sales LJ did this by balancing the public interests of Schedule 6 LRA and section 144 LASPOA. 
6 Section 144 and Schedule 6.  



 128 

well as their functioning alongside each other, results in a problematic relationship, as 

well as uncertainty in their future.  

Given the troubled relationship between section 144 and AP, Chapter 4 explores 

alternative recommendations in providing adequate protection to homeowners (which, as 

we saw above, was the stated aim of the enactment of section 144) without affecting the 

workings of the AP doctrine. The recommendations’ feasibility will also be considered. 

By introducing these alternatives, this chapter argues that existing trespass laws under 

section 7 of the Criminal Law Act 1977 (‘CLA’) can fulfill the task that section 144 was 

meant to fulfill when implemented: providing homeowners adequate protection, all while 

avoiding disruption with AP that was seen with section 144. First, this chapter integrates 

the comparative component of the project by focussing on Albertan trespass laws and 

whether similar sanctions can be applied in England & Wales. This will be done by 

revisiting the existing alternative English protective laws on squatting and trespass as seen 

under section 7 CLA and by recommending amendments to these laws through the 

increase in penalties and extension of the provision to other types of owners. To support 

these recommendations, theories surrounding ‘over-deterrence’ in the area of property law 

will be implemented into the discussion. Next, this chapter investigates the prospect of 

repealing section 144 and the implications of doing so. Finally, in the alternative that the 

repeal of section 144 is not an attractive option in the political sense, Chapter 4 

recommends amendments to section 144 itself, so that section 144 can function 

accordingly without outweighing the AP doctrine’s productive social and economic aims. 
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Canadian Distribution of Powers 
 

First, it is appropriate to distinguish the legislative role of the Canadian federal 

government from that of the provincial government, as well as the powers contained 

within each. Under section 91(27) of the Constitution Act, 1867 (UK), 30 & 31 Victoria, 

c. 3, the Canadian Parliament’s legislative powers extend to the criminal law. Sections 92-

93 of the same Act provide instances of the provinces’ legislative powers, giving 

provinces the power to legislate on areas such as the sale of public provincial land,7 natural 

resources,8 and property and civil rights.9 This explains why provincial laws surrounding 

AP differ between the provinces.10 Most of Canada’s criminal law is contained within the 

Criminal Code, RSC 1985, c. C-46,11 with specific offences enacted by the federal 

government. It is Part IX of the Criminal Code, ‘Offences Against Rights of Property’, 

that contains criminal offences such as theft,12 robbery,13 breaking and entering,14 

trafficking of property,15 and the possession of improperly obtained property.16 While 

each province must administer the relevant federal laws,17 as mentioned above, sections 

92-93 of the Constitution Act, 1867, extend legislative powers to provinces, but only 

within the ‘Classes of Subjects’ listed therein. Under section 92(15) of Constitution Act, 

 
7 Constitution Act, 1867, s 92(5). 
8 ibid, s 92A. 
9 ibid, s 92(13). 
10 Chapter 1, ‘Deeds Registry Systems and Land Titles Systems’ section.  
11 Government of Canada, ‘Distribution of Legislative Powers’, <https://laws-

lois.justice.gc.ca/eng/const/page-3.html#docCont> accessed 25 May 2021.  
12 Criminal Code, RSC 1985, c. C-46, s 322. 
13 ibid, s 343. 
14 ibid, s 348. 
15 ibid, s354. 
16 ibid. 
17 The Public Legal Education Association of Saskatchewan, ‘Criminal & Provincial Offences’ 

<https://www.plea.org/crimes-fines/criminal-offences/types-of-offences> accessed 25 May 2021. 
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1867, power is given to provinces to decide on the extent of fines, penalties, and/or 

imprisonment for any of the classes of subjects.   

 Moreover, provincial offences are not considered ‘criminal offences’.18 Rather, 

they are ‘quasi-criminal’ offences which carry with them punishments by fines or 

imprisonment,19 neither of which are contained within an individual’s criminal record.20 

Keeping these quasi-criminal provincial offences in mind, Alberta’s trespass laws and 

their respective penalties will now be considered. 

 

Trespass Laws in Alberta 
 

Under English law, most cases of simple trespass on land constitute a civil wrong 

and are not actionable under the criminal law.21 There are, however, circumstances in 

England & Wales where an individual may be charged with a criminal offence relating to 

trespass. First, under section 7 of the Criminal Law Act 1977 (‘CLA’), a trespasser may 

be charged with ‘adverse occupation of a residential building’ if he fails to leave the 

premises after being asked to do so by either a ‘displaced residential occupier’22 of the 

residential property, or by a ‘protected intending occupier’.23 Penalties for this offence 

include up to six months’ imprisonment, a £5,000 fine, or both.24 Additional criminal 

 
18 ibid. 
19 Constitution Act, 1867, s 92(15). 
20 The Public Legal Education Association of Saskatchewan (n 17). 
21 Kevin Gray and Susan Francis Gray, Elements of Land Law (5th edn, OUP 2009) para 10.1.44. Under the 

CLA, s 8, it is a criminal offence to trespass onto any premises (including land) with a weapon of offence; 

Section 144 has been considered an offence where ‘simple trespass’ is now actionable in court, Lorna Fox 

O’Mahony, David O’Mahony and Robin Hickey, ‘Introduction: criminalising squatting – Setting an agenda’ 

in Lorna Fox O’Mahony, David O’Mahony and Robin Hickey (eds), Moral Rhetoric and the 

Criminalisation of Squatting: Vulnerable Demons? (Routledge 2015) 2. 
22 CLA, s 7(1)(a). 
23 ibid, s 7(1)(b). 
24 ibid, s 7(5). 
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offences involving trespass include burglary,25 trespass with intent to commit a sexual 

offence,26 trespassing on a designated site,27 or destroying or damaging property while 

trespassing.28 Under these offences, the element of trespass is attached to a second, 

separate element, placing these actions under the criminal law.  

Under the civil law, trespass is actionable as a tort, and the claimant may receive 

compensation through damages. Similar to England & Wales, a civil claim in Alberta may 

also be filed against a trespasser and the proprietor may seek damages, resulting in the 

trespasser being liable to pay a financial sum. However, because trespassing is also 

considered a quasi-criminal offence under Albertan law, criminal penalties may apply if 

an individual is charged and convicted with the offence of trespass committed either on 

land or in a building.  

 In Alberta, a trespasser can be charged under the Petty Trespass Act, RSA 2000, 

c. P-11 (‘PTA’), the Trespass to Premises Act, RSA 2000, c. T-7 (‘TPA’), and the 

Criminal Code. The latter is federal legislation, and thus, applies to all provinces. Under 

section 177 of the Criminal Code, it is a criminal offence to ‘loiter or prowl’ at night. 

While the federal provision of section 177 covers circumstances of trespass during the 

night, the first two Albertan acts are of particular interest for the purpose of this project. 

Under section 2(1.3) of the PTA, an individual is guilty of trespass on land if notice not 

to enter has been given either orally, in writing, or by visible signs.29 If found guilty, an 

individual will face a fine of up to $10,000, up to six months’ imprisonment, or both for 

 
25 The 1968 Act, s 9. 
26 Sexual Offences Act 2003, s 63. 
27 Serious Organised Crime and Police Act 2005, s 128. 
28 Criminal Damage Act 1971, s 1. 
29 PTA, s 2.1(2). 
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the first offence.30 For subsequent offences of the same kind on the same land, an 

individual may face a fine of up to $25,000, up to six months’ imprisonment, or both.31 If 

a corporation is involved in the commission of the offence, fines can reach up to 

$200,000.32 Damage to the land need not be present to be found guilty of the offence, and 

the trespasser may be apprehended by a peace officer,33 the owner, the occupier of the 

land, or the authorised representative of the owner.34 The most evident difference between 

section 2 PTA and section 7 CLA is that the former applies to land, whereas the latter 

applies to residential property. In terms of their penalties, the provisions are similar in that 

both contain the same imprisonment sentences and similar financial penalties. Regarding 

the penalties, section 2(1.3) PTA differs from section 7 CLA in that under the former, the 

penalties increase if a subsequent offence occurs on the same land.35 This is not the case 

with section 7 CLA. 

Further, the TPA applies more directly to this dissertation as it applies to all 

buildings and structures.36 Notice not to trespass must be given either by an ‘authorized 

representative of the owner’ or by the ‘owner’.37 The former is defined as any individual 

 
30 ibid, s 2(1.3)(a)(i). 
31 ibid, s 2(1.3)(a)(ii). 
32 ibid, s 2(1.3)(b). 
33 Under the Criminal Code, s 2, a peace officer can include ‘a mayor, warden, reeve, sheriff…’, as well as 

police officers. As the name suggests, peace officers are responsible for maintaining public peace and 

security, and enforcing bylaws. Peace officers carry with them several responsibilities, such as repressing 

riots, arresting persons, and seizing weapons. The role of a peace officer also depends on the employer. 

Peace officers who are not police officers do not carry weapons and while they can arrest individuals, they 

cannot charge them criminally, see Government of Canada, ‘Peace Officer Designations’<https://www.csc-

scc.gc.ca/politiques-et-lois/003-cd-eng.shtml> accessed 27 May 2021; Shea-Lyn Boychuk and Uzma 

Williams, ‘Introduction to Mental Health for Policing Professions’ in Uzma Williams, Daniel J Jones, and 

John R Reddon (eds), Police Response to Mental Health in Canada (Canadian Scholars 2019) 22-23. 
34 PTA, s 4. 
35 This is also the case under the TPA, s 3(1)(a)(ii). 
36 Under ibid, s 1(c)(i), premises are defined as ‘any building or structure or any part or portion of a building 

or structure, including any land used in connection with that building or structure…’. 
37 ibid, s 2(2). 
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who has been given authorised permission by the owner to give such a warning,38 and the 

latter is defined as either the owner of the premises,39 the occupier of the property40 or an 

individual ‘in possession or control of the premises’.41 This latter definition is an important 

component, as it will be later compared to the definition of ‘occupiers’ under section 7 

CLA. Further, as is the case under the PTA, notice must be given either orally, in writing, 

or by visible signs.42 If found guilty of trespass, an individual faces the same 

consequences43 as found under the PTA, the only difference being that the TPA applies to 

any premises, as well as certain types of land that are not covered under the PTA.44 An 

individual may be found guilty of the offence whether or not damage is present. If caught, 

the trespasser may be apprehended either by a peace officer,45 the owner, or the authorised 

representative.46 Finally, under section 8(1) of the Provincial Offences Procedure Act, 

RSA 2000, c. P-34 (‘POPA’), in the event of any loss or damage to the property in 

question, a judge may order the trespasser to compensate the home/landowner an amount 

of up to $100,000 if the trespasser is convicted under either the PTA or the TPA. 

Punishments for these trespass offences are very similar to those contained within 

the English provisions of section 144 LASPOA47 and section 7 CLA.48 The difference 

between the TPA and criminal trespass provisions in England & Wales, with the exception 

of section 7 CLA, is that under the TPA, there need not be any evidence of any damage to 

 
38 ibid, s 1(a). 
39 ibid, s 1(b). 
40 ibid, s 1(b)(i). 
41 ibid, s 1(b)(ii). 
42 ibid, s 2(2). 
43 ibid, s 3(1).  
44 ibid, s 1(c)(i)-(ii). 
45 n 33. 
46 TPA, s 5(1). 
47 Up to 51 weeks’ imprisonment, a £5,000 fine, or both, see LASPOA, s 144(5). 
48 Up to six months’ imprisonment, a £5,000 fine, or both, see CLA, s 7(5). 
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the property, nor any additional element in order for a trespass conviction to result. The 

same cannot be said under most English criminal provisions, where criminal offences 

involving trespass also include an additional element.49 An additional observation that can 

be made pertains to Alberta and England & Wales taking similar courses of action in 

increasing protection of homeowners against trespassers. This observation contributes to 

the first recommendation as an alternative to section 144.  

 

Recommendation #1: Increasing Penalties under Section 7 CLA 
 
 In an effort to increase Albertan homeowner and landowner protection against 

trespassers, the Albertan Government introduced Bill 27, Trespass Statutes (Protecting 

Law-Abiding Property Owners) Amendment Act, 2019. The introduction of Bill 27 came 

after rural landowners in Alberta became increasingly concerned about trespassers on their 

land. In its election platform, the UCP promised Albertans that greater protection would 

be offered in an attempt to tackle the crime after individuals began to be ‘too brazen in 

their trespassing’,50 and with considerable support from Albertans,51 Bill 27 was 

introduced. This can be compared to the similar approach of the Coalition Government in 

its introduction of section 144 to increase protection of homeowners against squatting, 52 

stating that ‘the criminal law should intervene to offer a greater degree of protection’.53 

Bill 27 quickly made its way through the Legislative Assembly of Alberta, with the first 

 
49 For example, the offence of burglary is a combination of theft or grievous bodily harm, and trespass. 
50 Legislative Assembly of Alberta, ‘Government Bills and Orders, Second Reading (continued): Bill 27, 

Trespass Statutes (Protecting Law-abiding Property Owners) Amendment Act, 2019’ 1st Session, 30th 

Legislature 2523 (MLA Schweitzer). 
51 Legislative Assembly of Alberta, ‘Government Bills and Orders, Committee of the Whole: Bill 27, 

Trespass Statutes (Protecting Law-abiding Property Owners) Amendment Act, 2019’ 1st Session, 30th 

Legislature 2575 (MLA Sigurdson). 
52 Ministry of Justice, Options for dealing with squatting (Response to Consultation CP 12, 2011) 1. 
53 ibid 36. 
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reading passed on 19 November 2019,54 the second on 25 November 2019,55 and the third 

reading passed on 28 November 2019.56 Finally, Bill 27 received Royal Assent on 4 

December 2019. The Trespass Statutes (Protecting Law-Abiding Property Owners) 

Amendment Act, 2019, SA 2019, c. 23, made changes to several Albertan statutes, 

including the Limitations Act 2000,57 the Occupiers’ Liability Act, RSA 2000, c. O-4,58 

the PTA,59 the TPA,60 and the POPA.61  

Focussing on the TPA for the purposes of this project, the Trespass Statutes 

Amendment Act 2019 increased the financial penalties under section 3(1) TPA, from 

$2,000 to $10,000 for a first offence, and from $5,000 to $25,000 for subsequent offences 

on the same land. The Trespass Statutes Amendment Act 2019 also inserted the corporate 

financial penalty as aforementioned, as well as the penalty of imprisonment. Moreover, 

the Trespass Statutes Amendment Act 2019 increased landowner compensation for 

property damage or loss under section 8(1) POPA from $25,000 to $100,000. With these 

penalties being considered substantial financial increases,62 MLA Dach for the NDP 

expressed concerns, stating that because financial penalties were already in place under 

 
54 Legislative Assembly of Alberta, ‘Introduction of Bills: Bill 27, Trespass Statutes (Protecting Law-

abiding Property Owners) Amendment Act, 2019’ 1st Session, 30th Legislature 2336. 
55 Legislative Assembly of Alberta (n 50) 2523. 
56 Legislative Assembly of Alberta, ‘Government Bills and Orders, Third Reading: Bill 27, Trespass Statutes 

(Protecting Law-abiding Property Owners) Amendment Act, 2019’ 1st Session, 30th Legislature 2639. 
57 The Trespass Statutes (Protecting Law-Abiding Property Owners) Amendment Act, 2019, SA 2019, c. 

23, inserted section 5.2(1) after section 5.1. 
58 Section 12 was repealed and replaced with a new version of section 12. The section now offers increased 

protection to property owners against injuries caused towards trespassers, where the owner genuinely 

believed that the trespasser was committing, or was about to commit, an offence. See ‘Better protecting law-

abiding property owners’ (2019) <https://www.alberta.ca/release.cfm?xID=6613136F2ADE9-96DE-F648-

83FD462A3A6AE1AD> accessed 29 May 2021. 
59 Section 2, 2.1(1), and 2.2 were amended.  
60 Sections 2 and 3 were amended. 
61 Section 8(1) was amended. 
62 Legislative Assembly of Alberta (n 56) 2639 (MLA Dach). 
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the TPA, the additional penalties proposed by Bill 27 were unnecessary deterrents.63 

Further, MLA Dach went on to say that Bill 27 ‘goes a bit too far as far as the 

proportionality of consequences is concerned’,64 and that ‘sanctions for trespassers should 

be proportional to the offence’.65 A similar point of view was evidently not taken by the 

Coalition Government representatives with the enactment of section 144, where, in 

addition to similar existing penalties seen under section 7 CLA, section 144 contains a 

higher custodial sentence than that under section 7 CLA. In addition to fines being a 

cheaper option than custodial sentences, evidence has also shown that non-custodial 

options such as fines, probation, or community service, can be just as effective in 

punishment and rehabilitation.66 Additionally, with fines being the more popular option 

in Western societies,67 many are unable to pay the fines due to unemployment and 

poverty.68 Failure to pay fines may then lead to imprisonment, or alternative non-custodial 

sentences such as community service.69 

These recent legislative changes in Alberta can be compared to those in England 

& Wales, specifically, Schedule 6 and subsequently, section 144. First, as was discussed 

in Chapter 2, through the implementation of Schedule 6 LRA, England & Wales took its 

first steps in increasing home and landowner protection against occupiers by making it 

more difficult for occupiers to successfully register for title. With a notice of registration 

being sent to the paper owner, the owner is now able to counter the occupier’s 

 
63 ibid. 
64 ibid. 
65 ibid 2641. 
66 David Putwain and Aidan Sammons, Psychology and Crime (Routledge 2002) 143. 
67 Barbara Hudson, Justice Through Punishment: A Critique of the ‘Justice’ Model of Criminal Corrections 

(St Martin’s Press 1987) 99. 
68 ibid. 
69 ibid. 
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application.70 Section 144 followed, where trespassing into residential buildings with an 

intent to live in the building, is now a criminal offence. Section 144 arguably goes beyond 

criminalising someone who fails to leave premise, as is the case under section 7 CLA and 

in Alberta, under section 2 TPA. Now, under section 144, living in a residential building 

as a trespasser is a punishable crime and encroaches on the possibility of being punished 

for simple trespass. When considering what these provisions are meant to protect, section 

7 CLA protects intending and displaced occupiers when the immediate use of their 

property is threatened, while section 144 protects the ‘bare proprietary interests of owners 

or legal occupiers’.71 With this in mind, the first recommendation of this chapter is the 

implementation of stricter penalties under section 7 CLA, as was done under the PTA and 

TPA in Alberta, while at the same time maintaining a ‘balanced compromise’72 between 

those who trespass and the owners/occupiers of the building.73 Recommendations #1 and 

#2 will demonstrate how section 7 CLA had the potential of fulfilling similar outcomes as 

was sought through section 144 LASPOA, specifically, providing homeowners the 

protection they favoured as provided by section 144.  

 As discussed in Chapter 2, there is a legitimate concern that section 144 poses a 

threat to the existence of the section 7 CLA offence in a practical sense.74 This was also 

recognised by the Criminal Law and Legal Policy Team in a published document on 

section 144, where it stated that there is an anticipation that ‘the section 7 offence will be 

used less frequently once the new offence of squatting in a residential building is brought 

 
70 LRA, s 73(1). 
71 Neil Cobb, ‘Property’s outlaws: squatting, land use and criminal trespass’ (2012) 2 Criminal Law Review 

114, 122. 
72 Ministry of Justice (n 52) 1. 
73 This ‘balanced compromise’ is further discussed in subsequent sections of the chapter. 
74 Cobb (n 71) 119. 
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into force’,75 and the only reason why section 7 CLA was retained was because its 

definition of ‘residential premises’ is wider than that under section 144.76 While section 

144 goes too far in criminalising the ‘entry and occupation’77 of a residential building, 

section 7 CLA satisfactorily criminalises the refusal to leave the residential building. 

Therefore, the latter provision is still helpful to homeowners in that individuals may still 

face criminal sanctions even when they do not plan on inhabiting the building. There are, 

however, limitations as to who may instruct the trespasser to leave.78 This presents the 

question of whether the criminalisation of the act of ‘squatting’ has offered the extra 

protection to homeowners that section 7 CLA was not able to fulfil. This chapter argues 

no, given that section 7 was able to be amended to fill the gaps that were eventually filled 

with the enactment of section 144. It is the view of this author that, if section 144 were to 

be repealed, the next appropriate step would be to introduce changes to the existing 

penalties under section 7 CLA, rather than taking the aggressive and ‘drastic’79 approach 

of implementing section 144, which undermines the productive value of AP. With no 

offence of squatting being present in Alberta, and with the province maintaining trespass 

laws that are coherent with AP, section 144 in England & Wales disrupts the coherency 

with AP that existed prior to its implementation by taking a step too far in criminalising 

living in (and therefore, being in possession of)80 a residential building. By avoiding this 

 
75 Ministry of Justice, Offence of Squatting in a Residential Building (Circular No 2012/04) 5 

<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/22006

2/squatting-circular.pdf> accessed 29 May 2021. 
76 ibid; Under the CLA, s 12(1), a premises includes any building and ‘any land ancillary to a building’, 

whereas under section 144 LASPOA, no land ancillary to the building is included. 
77 Cobb (n 71) 119. 
78 See Recommendation #2. 
79 ibid. 
80 Being in AP of a building or land means having physical control of that land, Gray and Gray (n 21) para 

9.1.44. 
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disruption, recommendation #1, as well as recommendation #2 below, is a more coherent 

option. Increasing penalties under existing trespass provisions in England & Wales would 

continue to provide homeowners protection without the incoherency generated by section 

144 and was a welcomed solution by Albertans.81 The amendments made towards the TPA 

would be a much more appropriate ‘next step’ in protecting homeowners from trespassers 

and would be a very feasible alternative to that of section 144. Section 7 CLA does not 

undermine the productive social element of AP because it does not convict the individual 

of trespass as soon as they step foot inside the building. Rather, it criminalises the refusal 

to leave the residential premises when asked to do so by an authorised person. It is 

interesting to compare the measures taken in England & Wales with those taken in Alberta, 

where concerns over a simple increase in financial and institutional sanctions in the latter 

jurisdiction were not entirely accepted with enthusiasm by provincial representatives 

given that financial penalties were already put in place. This can be compared with the 

Law Society’s view that introducing section 144 would be ‘disproportionate’82 and 

similarly, the Metropolitan Police’s view that a number of offences were already in place 

to tackle the problem of squatting in England & Wales.83 This comparison shows the 

unfavourable attitudes, from two common law jurisdictions, towards the increase of 

sanctions relating to trespass laws. Rather than increasing sanctions or changing the law, 

both Canadian and English government representatives believed that the existing law was 

sufficient.  

 
81 n 51. 
82 Ministry of Justice (n 52) 10; in the Legislation Report, the ‘Coalition Government’s Squatting 

Consultation’ section contains a summary of the responses received. 
83 ibid. 
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It is difficult to say whether the recommendation of increasing penalties under 

section 7 would effectively deter individuals away from adversely occupying residential 

buildings. However, given that section 144 was implemented to deter individuals from 

squatting and ultimately resulted in significant consequences as was seen in Best, and 

given what MLA Dach said about the introduction of additional unnecessary deterrents in 

Alberta, increases in penalties under section 7 CLA would be the next appropriate step in 

addressing the squatting problem that triggered the implementation of section 144 in the 

first place.84 Further from this, two points are worth making. First, given the Albertan TPA 

and PTA comparators and the support received from home and landowners on the increase 

of financial penalties, increasing financial penalties under section 7 CLA is likely to be 

met with similar support from homeowners based on their positive response towards 

section 144.85 Second, increases in financial penalties under section 7 fit well with the AP 

regime because the penalties do not result in any incoherency with the doctrine, as seen 

with the implementation of section 144 LASPOA. 

 

Recommendation #2: Amending the Current Definition of ‘Occupier’ 

Under Section 7 CLA 
 

In the trial case of Best, Ouseley J presented the argument of Mr Forsdick,86 who 

argued that section 144 removed the problems associated with section 7 CLA, namely, 

that section 144 extended to non-residential owners, and that no formal requirement to 

leave was needed.87 Prior to the implementation of section 144, the Government explored 

the option of extending section 7 to include owners of non-residential buildings or to 

 
84 Ministry of Justice, Options for Dealing with Squatting: Consultation Paper (CP No 12, 2011) 3-4. 
85 Ministry of Justice (n 52) 9. 
86 Counsel for the Secretary of State for Justice. 
87 R (Best) v Chief Land Registrar [2014] EWHC 1370 (Admin) [97]. 



 141 

provide police with the ability to instruct a squatter to leave if a property owner submitted 

a complaint.88 In relation to the latter, the following question was asked: ‘Why not just 

criminalise squatters who fail to leave when required to do so by the owner or lawful 

occupier?’89 However, the Government’s response to this question lacked substance: 

 

The Government considered whether to simply extend this offence to 

other types of owners or occupier of residential property, but agree with 

responses to the consultation which argued that an offence criminalising 

the act of squatting itself (rather than a failure to leave on request) would 

provide a more powerful deterrent to would-be squatters.90 

 

Following recommendation #1 and following the definition of ‘owner’ under the TPA, it 

would be necessary to alter who would be authorised to instruct the trespasser to leave the 

residential premises under section 7 CLA. Currently, under section 7 CLA, the 

displacement of a trespasser is limited to two types of ‘occupiers’: (i) ‘a displaced 

residential occupier of the premises’;91 and (ii) ‘an individual who is a protected intending 

occupier of the premises’.92 The problem with these definitions is that many individuals, 

such as landlords and second home owners, do not fall into either category,93 thus 

prohibiting them from taking any action under section 7 CLA. For section 7 to be more 

effective, the second recommendation of this chapter is the implementation of a wider 

 
88 Ministry of Justice (n 52) 11. 
89 ibid 36. 
90 ibid. 
91 CLA, s 7(1)(a). 
92 ibid, s 7(1)(b). 
93 Ministry of Justice (n 52) 1. 
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definition of ‘owner’, similar to that under section 1 of the TPA. It is recommended that 

section 7 CLA be extended to include paper owners of residential premises being able to 

instruct trespassers to leave, as is currently the case under section 144. This would solve 

the issue of landlords and second homes owners not being able to control who may or may 

not remain on the residential premises.  

Given that section 144 unsatisfactorily fulfilled the gaps contained within section 

7, recommendation #2, based on the Albertan trespass provision under the TPA, is 

feasible. Not only will it complement recommendation #1, but together (and if section 144 

were to be repealed),94 they would provide a satisfactory response to the concerns of 

squatting in England & Wales without affecting the productive social value of AP. 

 

 

Feasibility using the Deterrence Theory 
 
 Before moving on to recommendation #3, it should be acknowledged that the 

increase of financial penalties,95 and therefore punishment, may be criticised. This section 

explains why the English recommendations, based on Albertan law, are a more 

satisfactory alternative than that of section 144, using the deterrence theory. The economic 

theory of deterrence suggests that by increasing the certainty, celerity, and severity of 

punishment, there is a decreased likelihood that a crime will be committed.96 It has also 

 
94 See Recommendation #4. 
95 See Recommendation #1. 
96 Ben Johnson, ‘Do Criminal Laws Deter Crime? Deterrence Theory in Criminal Justice Policy: A Primer’ 

(2019) Minnesota House Research Department 4 

<https://www.house.leg.state.mn.us/hrd/pubs/deterrence.pdf> accessed 2 June 2021. 



 143 

been suggested that it is the element of certainty, rather than the element of severity, that 

is likely to deter criminal actions.97 

Peñalver and Katyal argued that, when it comes to property disobedience that is 

‘pervasive and protracted’,98 legislators will respond through the use of consequences such 

as increased penalties or through the certainty of law enforcement in order to guarantee a 

deterrent effect.99 The latter was evidently the case with section 144 LASPOA, where 

upon being caught squatting, the act resulted in the certainty of a fine, imprisonment, or 

both.100 Further, the authors argued that legislators prefer increasing repressive 

punishments rather than legal reform.101 While this may be an appropriate response in 

some situations,102 the authors contended that some property disobedience may lead to a 

re-evaluation of ‘society’s commitment to property law’s status quo’.103 In other words, 

while penalties may deter certain individuals from committing a crime, the same penalties 

may suppress the ‘informational value’104 of property disobedience, which contribute to 

the property law’s development. A perfect example is that of AP where, through the 

enactment of section 144, AP’s informational and practical value is compromised by 

criminalising the act of simple trespass. If the claim that certainty prevails over severity 

in terms of deterrence is applied, then section 144 proves to be a more powerful deterrent 

in the removal of trespassers because of the lack of formal requirement to leave. Section 

 
97 Valerie Wright, ‘Deterrence in Criminal Justice: Evaluating Certainty vs. Severity of Punishment’ (The 

Sentencing Project, Research and Advocacy for Reform 2010) 4 <https://www.sentencingproject.org/wp-

content/uploads/2016/01/Deterrence-in-Criminal-Justice.pdf> accessed 3 June 2021; Ronald L Akers, 

Criminological Theories: Introduction and Evaluation (2nd edn, Roxbury Publishing Company 1999) 17. 
98 Eduardo M Peñalver and Sonia K Katyal, Property Outlaws: How Squatters, Pirates, and Protesters 

Improve the Law of Ownership (Yale University Press 2010) 145. 
99 ibid. 
100 Compare this with CLA, s 7, where the trespasser has a chance to leave after being instructed to do so. 
101 Peñalver and Katyal (n 98). 
102 For example, sexual offences.  
103 ibid. 
104 ibid. 
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144 also proves to be the more ‘severe’ option compared to its civil and even criminal 

counterparts,105 however, increasing the severity of punishment does not always guarantee 

deterrence.106 Extending the ability to give notice to leave, under section 7 CLA, to other 

owners would increase the certainty element, without affecting the ‘balanced 

compromise’107 that was advertised by the Conservative-Liberal Democrat Coalition 

Government in their response to the consultation on the enactment of section 144. This 

point on ‘balance’ is important, because in justifying its decision to enact section 144, 

Crispin Blunt108 explained that by not extending the criminal offence of squatting to non-

residential buildings, a balanced compromise between the trespasser and building owner 

was met.109 This ‘balance’ under section 144 between squatters and homeowners is 

formed by first, not criminalising squatters who occupy empty or abandoned non-

residential buildings and second, by offering owners immediate protection against those 

who squat in their homes.110 

If recommendations #1 and #2 were to be implemented as an alternative to the 

section 144 provision, not only would the certainty element be increased in terms of 

protecting all owners who were indeed facing an issue with squatters, but the ‘balanced 

compromise’ would also be met. This balance would be met, on the one hand, by 

protecting various owners such as homeowners alongside displaced occupiers, and 

intended occupiers, and on the other hand, by avoiding any penalties being placed on 

 
105 Mary Manjikian, Securitization of Property Squatting in Europe (Routledge 2013) 116. 
106 This is because there is a bigger correlation between certainty of punishment and deterrence than between 

severity of punishment and deterrence, see Akers (n 97) 17; James W Burfeind and Dawn Jeglum Bartusch, 

Juvenile Delinquency: An Integrated Approach (Jones and Bartlett Publishers Inc 2006) 260. 
107 Ministry of Justice (n 52) 1. 
108 Parliamentary Under-Secretary of State for Prisons and Youth Justice (2010-2012). 
109 Ministry of Justice (n 52) 1; See also Chapter 2 (n 31), where striking a fairer balance between a 

landowner and squatter was a strong justification for the implementation of the LRA.  
110 Ministry of Justice (n 52) 1-2. 
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individuals occupying empty residential buildings with no owner present. These 

recommendations are palatable when understood through a Schedule 6 LRA parallel. As 

was discussed in Chapter 2, the AP regime is found under Schedule 6. In most cases, AP 

claims will be successful if the property that an individual is trying to gain title to is 

abandoned or not in use.111 This is because if the property is occupied and in use, the 

owner will receive a notice and will be able to counter the AP claim. Similarly, from a 

criminal perspective, the recommended amendments under section 7 CLA would not 

criminalise squatters as soon as they stepped foot into the residential premises, as is the 

case with section 144. Understood in this way, the changes under section 7 CLA would 

then be in complete harmony with the AP regime under Schedule 6 LRA and would in no 

way affect the aims of the doctrine of AP or any future AP applications, avoiding the 

problem that arose in Best. The attainability of the above recommendations is high if 

section 144 were to be repealed. This is the third recommendation of this project.   

 

Recommendation #3: Repealing Section 144 LASPOA 
 
 The third recommendation of this chapter is the repeal of section 144. The 

suggestion of repealing section 144 LASPOA is not new and has been suggested as 

recently as March 2020 due to the COVID-19 pandemic through an online petition.112 The 

petition, which was ultimately rejected,113 sought the repeal of section 144 due to a lack 

of legislation providing a means by which the homeless and vulnerable could self-isolate. 

This petition presented the unexpected hardship, caused by events such as a pandemic, of 

 
111 This was the case in Best. 
112 ‘Repeal 2012 section 144 LASPO, allow residential squatting’ (2020) 

<https://petition.parliament.uk/petitions/306247> 30 May 2021. 
113 ibid, the reason being that it was not clear what the petition was asking of the UK Parliament. 
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individuals needing to self-isolate in residential buildings as a last resort and facing the 

possibility of criminal sanctions. While the suggestion of repealing section 144 has been 

seen in the past, this section revisits this possibility, especially after the aforementioned 

recommendations provide a more appropriate means by which squatting may be dealt with 

in England & Wales, all while keeping the aims of AP intact and unaffected. This section 

of the chapter explains why repealing section 144 is a fair proposal and should be seriously 

considered given the sensible recommendations above. 

In his discussion surrounding theft and related offences, such as fraud, Horder 

questioned the seriousness of these crimes,114 stating that it is the civil law that is 

predominantly involved in offences surrounding dishonesty, rather than ‘violent or sexual 

offences’.115 While Horder’s discussion is based on the offence of theft, it can be equally 

applied to AP. According to Horder, property losses can be dealt with through the help of 

civil remedies. He went on to say:  

 

It may be true that the amounts concerned are often too small to justify 

the time and expense of civil proceedings, but should that not make us 

pause to consider whether the criminal sanction is being properly 

deployed here, and whether adequate weight is being given to the policy 

of minimum criminalization? If the criminal law is to be reserved for 

significant challenges to the legal order, should there not be vigilance 

 
114 Jeremy Horder, Ashworth’s Principles of Criminal Law (9th edn, OUP 2019) 382. 
115 ibid. 
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about the extension of the criminal sanction into spheres in which civil 

remedies exist…?116 

 

As was discussed in Chapter 2, Part 55 of the Civil Procedure Rules provides civil 

remedies to property owners to remove trespassers from their premises if they wish to 

avoid the criminal route.117 While the civil routes are slower at providing the same 

outcome as seen under section 144 LASPOA,118 similar to section 7 CLA, the civil 

solutions do not frustrate the social values that may emerge from AP. The Coalition 

Government rejected SQUASH’s proposition that squatting may lend any wider benefit 

to a community.119 While it is true that squatting in an empty residential building will not 

always lead to situations as seen in Best, the enactment of section 144 promotes and 

secures the ability to terminate any chances of the productive social values that AP carries 

with it. Under their Consultation report, in addition to the option of introducing a new 

offence of squatting,120 the Government also presented the option of implementing no 

changes121 and continuing with the existing criminal and civil remedies (the existing 

remedies prior to section 144).122 Under this option, the Government stated that if 

squatting were held not to be a significant problem and that the existing remedies123 were 

 
116 ibid. It must be noted that while Professor Horder’s quote does not directly apply to land and premises, 

it nevertheless directs readers to the policy of minimum criminalisation, which should be considered if other 

civil remedies already exist. In the case of adverse occupation, both civil and criminal sanctions were already 

available prior to section 144 LASPOA, making the policy of minimum criminalisation a strong argument 

for the purposes of this project. 
117 Under Part 55.6, a possession order may be brought against a trespasser. Under Part 55.21, the owner 

may apply for an IPO. 
118 The removal of the unwanted occupier. 
119 Ministry of Justice (n 52) 1.  
120 Which was ultimately what was decided through the enactment of section 144 LASPOA. 
121 Ministry of Justice (n 84) 14. 
122 E.g. CLA, s 7 and Civil Procedure Rules, pt 55. 
123 ibid. 



 148 

sufficient enough in controlling the problem, then no changes in the law would be made. 

It is now obvious that this option was not adopted. However, with the recommendations 

made above, it is clear that there were alternative methods in promoting the safety of land 

and homeowners without encroaching on the advantages of the AP doctrine. This 

questions the Coalition Government’s true intentions with the implementation of section 

144.124  

 Section 144 was questioned by John McDonnell MP, prior to its enactment during 

a House of Commons debate.125 In addition to a discussion surrounding the existing 

remedies, Mr McDonnell stated that police services were not specifically aware of the act 

of ‘squatting’, even less so with the section 7 remedy, and were implementing training to 

resolve the lack of knowledge.126 Additionally, Mr McDonnell questioned the 

implementation of the new law. Specifically, he questioned the extent of the squatting 

problem for which new law was needed,127 whether existing law is able to take care of the 

squatting problem and if such law exists, if any changes need to be made in order for it to 

be more effective.128 Mr McDonnell also posed the question: ‘will it cause more problems 

than it seeks to cure?’129 Ironically, section 144 indeed caused a significant problem 

resulting from legislators ‘unthinkingly’ favouring the increase in suppression.130 This 

project addressed the problem in Chapter 3: section 144’s relationship with the property 

doctrine of AP. Although the conflict between the two areas was most likely unintentional, 

 
124 Indeed, the Law Society also questioned its enactment, see Ministry of Justice (n 52). 
125 HC Deb 1 November 2011, vol 534, col 877 (John McDonnell MP). 
126 ibid. 
127 The actual number of individuals who squat in the England & Wales is not recorded by officials, making 

it difficult to know the exact extent of the problem, Lucy Finchett-Maddock, Protest, Property and The 

Commons: Performances of Law and Resistance (Routledge 2016) 60. 
128 HC Deb (n 125) col 874 (John McDonnell MP). 
129 ibid. 
130 n 98. 
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the LR in its response to the Consultation did address the criminal provision’s effect on 

the law of AP,131 making the evident issue between section 144 and AP known to 

Government representatives. The Law Society’s response to the Coalition Government’s 

Consultation Report also questioned the passing of the new law due to ‘a lack of statistical 

evidence’132 concerning squatting and proposed that the Government obtain statistical 

evidence before implementing the changes.133 The concerns brought forth by Mr 

McDonnell and the Law Society support Horder’s argument that where civil remedies 

already exist,134 additional criminal sanctions should be introduced vigilantly.  

 Given that the last available statistics from 2016 suggest that section 144 

convictions are rarely followed-up on135 and given that section 144 carries with it short-

term effectiveness rates,136 section 144 can be repealed without any consequences based 

on the policy of minimal criminalisation referenced by Horder. This is especially true 

given the existence of alternative remedies in the English civil and criminal systems, with 

the possibility of the latter, specifically section 7 CLA, being amended to provide 

homeowners the protection they seek. With the repeal of section 144 and the possibility 

of changes provided above, AP aims will no longer be thwarted by the conflicting section 

144 provision. 

 

 

 
131 Ministry of Justice (n 52) 25. 
132 Wilson (n 1) 16. 
133 See n 1, where section 144 statistics are not consistently published in order to evaluate the provision’s 

use and effectiveness. 
134 CLA, s 7, goes even further in providing homeowners protection under the criminal law against 

trespassers who refuse to leave the property.  
135 Legislative Report (n 87). 
136 Shannon Holmberg, ‘Squashing the squatting crisis: a proposal to reform summary eviction and improve 

case management services to stop the squatter supply’ (2017) 65 Drake Law Review 839, 865. 
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Recommendation #4: Amendments to Section 144 LASPOA  
 
 In the event that the repeal of section 144 is not a viable option, the final 

recommendation is for amendments to be made to section 144. Two possible amendments 

will be discussed. First, placing an exception under section 144 so that individuals who 

meet the AP requirements do not face criminal liability and second, exploring the option 

of extending exceptions pertaining to extenuating circumstances, such as necessity. While 

the aforementioned recommendations amending section 7 are more favourable, 

amendments to section 144 may still soften the issue that was highlighted in Chapter 3. 

Peñalver and Katyal provided a three-step technique that can protect the 

‘informational value’137 of property disobedience without encouraging the specific 

criminal behaviour of interest. In order for this to be successful, Peñalver and Katyal 

suggest that the law be implemented in a way that (i) ‘reduces spillover effects’;138 (ii) 

does not downplay the value of the behavioural disobedience;139 and (iii) continues to 

present consequences towards disobedient behaviour that provides no productive value.140 

The authors explained that such a method can be successful if situations are analysed on 

a case-by-case basis.141 While the authors considered ex post exceptions, this section 

focusses on ex ante exceptions. Given the latter focus, the first amendment 

recommendation is that if an individual who makes an AP application meets all of the AP 

requirements, he will not face the criminal sanctions under section 144 LASPOA. This 

provides a solution to the current problem faced by individuals who adversely possess 

 
137 Discussed under the ‘Feasibility using the Deterrence Theory’ section above. 
138 Peñalver and Katyal (n 98) 159. 
139 ibid. 
140 ibid. 
141 ibid. 
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residential buildings with plans of applying for registration of title in the future: they must 

risk criminal liability in the hope of eventually pursuing the civil process.142 While Sales 

LJ solved the conflict in Best by stating that section 144 has no impact on the workings of 

AP, this section 144 amendment would further solve the issue of individuals facing 

criminal sanctions even if they contribute productive social value through AP. More 

importantly, implementing this exception will satisfy Peñalver’s and Katyal’s technique 

in that the exception does not downplay the social value of AP, but will only encourage 

it, and it will not affect the criminalisation of those who do in fact pose problems to 

homeowners. Moreover, implementing this exception will not only support the decision 

as held in Best,143 but it will also subdue section 144’s current function of punishing those 

who apply the constructive social aims of AP. 

Finally, Peñalver and Katyal discussed a doctrine applicable to property law, in 

that when faced with extenuating circumstances, such as ‘death or serious bodily harm’,144 

accessing private property is not consequential and compensation is not needed, unless 

damage incurs.145 The authors confirmed that many homeless individuals would fall under 

this category of extenuating circumstances when occupying a residential premise, and that 

those individuals who have already faced criminal penalties due to seeking shelter would 

undoubtedly fall within the exception of necessity.146 Because the authors focus on this 

doctrine’s position within the American jurisdiction,147 it would be interesting to see how 

 
142 Robin Hickey, ‘A property law critique of the criminalisation of squatting’ in Fox O’Mahony, O’Mahony 

and Hickey (n 21) 165. 
143 That section 144 does not impact the law of AP under Schedule 6 LRA, see Best (n 4) [70] (Sales LJ). 
144 Peñalver and Katyal (n 98) 153. 
145 ibid. 
146 ibid. 
147 The authors go on to cite American judicial decisions in which economic necessity was not a good enough 

reason to seek shelter in property belonging to another.  
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the courts in England & Wales would deal with extenuating circumstances faced by the 

homeless population under section 144 given the profound reactions from homelessness 

charities.148 Following this, it is the final recommendation that an ex ante exception related 

to extenuating circumstances149 be implemented under section 144 LASPOA. The 

implementation of this defence runs the risk of all individuals claiming that they were 

seeking shelter in order to avoid either death or serious harm. However, if English courts 

are faced with circumstances such as this, it can be up to the judges’ discretion to decide 

on the extent of the individual’s necessity to occupy. For example, a judge may first decide 

whether an individual decided to squat out of pure necessity or by choice.150 Once decided 

that it was out of pure necessity, circumstances may include squatting to avoid extreme 

weather conditions that may have resulted in serious bodily harm or even death,151 lack of 

housing for the homeless individual, or if children are involved, squatting in abandoned 

premises for their protection. If the squatter can prove that he did so out of necessity due 

to one of these extenuating circumstances, a section 144 offence would not apply.  

 

 
 

 
148 Housing and homelessness charities suggested that the root of the squatting problem in England & Wales 

was the lack of resources and support available to the homeless population, see Ministry of Justice (n 52) 8. 
149 This recommendation also follows the death of a homeless man, who was warned by police not to enter 

an abandoned residential building following the implementation of section 144 LASPOA, see Tracy 

McVeigh and Chris Hunter, ‘The father who froze to death in a Kent village’ The Guardian (14 April 2013) 

<https://www.theguardian.com/society/2013/apr/14/father-who-froze-to-death-kent> accessed 7 June 

2021. 
150 Individuals who squat by choice usually do so as an act of protest or to avoid living a ‘traditional’ 

lifestyle, see Kesia Reeve, ‘Squatting: a homelessness issue: An evidence review’ (2011) Centre for 

Regional Economic and Social Research, Sheffield Hallam University 6, 23 

<https://www.crisis.org.uk/media/236930/squatting_a_homelessness_issue_2011.pdf> accessed 2 July 

2021; Lucy Finchett-Maddock, ‘Squatting in London: Squatters’ Rights and Legal Movement(s)’ in Bart 

van der Steen, Ask Katzeff and Leendert van Hoogenhuijze (eds), The City is Ours: Squatting and 

Autonomous Movements in Europe from the 1970s to the Present (PM Press 2014). 
151 n 149. 
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Conclusion  
 

The purpose of Chapter 4 was to investigate whether any alternative 

recommendations to the criminal provision of section 144 LASPOA exist and whether 

they are feasible. With the help of the three previous chapters, specifically, the current 

position of AP in Alberta and its laws on trespass, as well as in England & Wales and the 

conflicts that have arisen due to the overlap between section 144 and AP, Chapter 4 

provided four feasible recommendations that may help resolve the troubled relationship 

between section 144 and AP that was investigated in Chapter 3. This project places, at the 

forefront, the current influence that section 144 has on the doctrine of AP in England & 

Wales, namely, that it has a diminishing effect on the aims of AP. Recognising this 

influence can be difficult, given that a positive reconciliation was applied in Best. 

 Particularly, this chapter gave a discussion on Albertan trespass laws, their recent 

evolution regarding increased penalties, and the reasons for these changes. Due to the 

conflicting position between the two English provisions, this project further advocates that 

the best alternative to section 144 is the application of Alberta’s approach to changes: 

increasing penalties and including all types of owners being able to give notice not to 

trespass towards section 7 CLA. If an increase in penalties under section 7 CLA is not 

deemed an attractive choice, the latter remains a very strong alternative as it fills the gap 

that was ultimately filled by section 144, without causing any overlap with the AP 

doctrine. Recommendation #3, repealing section 144, goes hand-in-hand with 

recommendations #1 and #2 and should be seriously considered. One of the final 

recommendations of amendments being made to section 144 supports the Best152 decision 

 
152 That AP applications can continue to be made even if an individual’s action falls within the criminal 

provision of section 144, see Best (n 4) [69] (Sales LJ). 
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and avoids criminalising those who appropriately add to the property law’s social value. 

This recommendation should be considered in order to extinguish the potential of 

unsuccessful AP claims caused by the criminalisation of squatting. Finally, incorporating 

extenuating circumstances, such as homelessness, into section 144 as an exception would 

result in a more balanced provision. 

 The implementation of these legislative changes would require governmental 

consideration and acceptance that section 144 criminalises the very behaviour that is 

legally required when making an AP application under Schedule 6: trespass. By having 

these two co-exist, inconsistencies between then criminal and civil systems will continue 

in that little weight will be given to the AP doctrine’s purpose: its social productive value 

will decrease considerably. Given that similar recommendations to those above have been 

previously considered by the Coalition Government, their feasibility should not be 

disputed. 
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Conclusion 
 

 This project explored the relationship between the English civil and criminal legal 

systems in the context of AP, specifically, the extent to which section 144 LASPOA 

relates to the property law doctrine of AP. A doctrinal analysis was conducted to 

investigate this relationship and a comparative analysis was incorporated. This 

comparative analysis brought to light the differences and similarities between the Albertan 

and English jurisdictions regarding the trends and evolution of changes regarding AP. 

Four questions were assessed in this project: 

 

1. What are the current laws on AP in Alberta and what attempts have 

been made to abolish the doctrine? 

2. How has the law on AP developed in England & Wales given the 

political and media coverage on AP and squatting? 

3. To what extent does section 144 LASPOA harmoniously exist 

alongside the AP doctrine and, beyond the case of Best, how should 

their relationship be interpreted?  

4. What alternative recommendations and/or amendments can be made 

to section 144 LASPOA? Are these recommendations feasible?  

 

Chapter 1 provided an overview of Alberta’s AP laws as part of the comparative 

component of this project. Chapter 1 first discussed the Torrens system1 that is currently 

operating in Alberta and the AP doctrine’s debated position alongside this system. It has 

 
1 The land titles system used in Alberta.  
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been argued that because of the Torrens system’s element of indefeasibility of title,2 the 

possibility that a paper owner can lose his title to an adverse possessor is inconsistent with 

the indefeasibility principle and therefore, inconsistent with the Torrens system. This 

argument has been countered, however, because as soon as title is transferred to a bona 

fide purchaser, the 10-year limitation period begins to run anew, protecting the new owner 

of title. This shift in balance towards favouring the paper owner through restrictive 

legislative interpretation by the Alberta courts is comparable to the shift in balance 

towards favouring paper owners in England & Wales with the passing of the LRA, and 

subsequently, section 144 LASPOA. As seen in Chapter 1, the debates surrounding these 

principles between the Torrens system and AP is not likely to disappear unless AP is 

indeed abolished, as has been done in other Canadian provinces.3 Further, Chapter 1 

provided a summary on Alberta’s recent legislative debates on AP, where the doctrine has 

been consistently discredited since 2011. Consistent attempts have been made to abolish 

the doctrine, calling it ‘archaic’4 and ‘outdated’.5 Despite consistent trials, AP has not yet 

been abolished in Alberta and claims can continue to be made by occupiers. Next, Chapter 

1 placed these Albertan laws into practical context by providing a case law analysis, giving 

instances of both successful and unsuccessful AP claims. Unsuccessful claims are 

typically the result of limitation periods not being met, or due to the presence of licences 

to occupy. Chapter 1 provided an alternative perspective on the AP doctrine, giving this 

project a comparative marker of how AP claims have been dealt with through the 

interpretation of Albertan legislation and precedent.  

 
2 If a title is indefeasible, it means that the title cannot be defeated or overridden by anyone else.  
3 British Columbia, Saskatchewan, and the Yukon Territory. 
4 Chapter 1 (n 43).  
5 Chapter 1 (n 45). 
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Chapter 2 contained the various provisions covering AP and squatting in England 

& Wales and provided a clear guide on the evolution of these laws covering the past 10 

years. First, the chapter covered the pre-LRA laws that once governed both registered and 

unregistered land. Disapproval of these pre-LRA laws applying to registered land was 

quickly expressed in the case of Pye,6 where 25 hectares of land was lost to occupiers 

under the AP doctrine. With Pye being an example of the lack of protection offered to 

registered owners, changes were made to the AP regime under the LRA 2002 regarding 

registered land, with the LC and LR providing registered owners of both land and 

buildings increased protection against occupiers seeking to establish the property as their 

own. The new regime moved from a ‘possession-only’7 regime toward a hybrid system, 

which now requires both possession and registration for legitimate title acquisition. These 

changes in updating the English land conveyancing system of registered land were deemed 

‘monumental’.8 This system undoubtedly strikes a better balance between owners and 

occupiers, and resultantly, was the first step in oppressing occupiers’ ability of gaining 

registered title to land through AP. 

With the Legislation Report providing significant background on section 144 

LASPOA, Chapter 2 further depicted the position of owners and occupiers under the most 

recent changes to the squatting laws in England & Wales. Chapter 2 concluded that not 

only did section 144 impractically add to the criminal law by criminalising squatting,9 it 

also resulted in critical consequences for the AP doctrine. As is the case with Schedule 6 

 
6 Chapter 2 (n 8-9). 
7 As is the case with unregistered land. 
8 Chapter 2 (n 38). 
9 Keeping in mind that other criminal and civil provisions exist in order to deal with trespassers and 

unwanted occupiers.  
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LRA, section 144 minimises successful AP claims by criminalising the very act needed to 

claim title under AP: trespass. Chapter 2 then investigated the alternative laws that exist 

in order to provide security to land and homeowners against occupiers. In so doing, 

Chapter 2 concluded that section 144 offsets the workings of section 7 CLA and the civil 

remedies against trespassers,10 provisions which are fully capable of providing registered 

owners the protection they need. Finally, Chapter 2 investigated the media depictions of 

AP laws in both Alberta and England & Wales and found that most English news stories 

placed squatters in a negative light as the ‘terrifying other’11 and as individuals simply 

causing havoc. Comparatively, Alberta’s news depictions, albeit scarce, took a more 

relaxed stance on the portrayals of AP, confirming that England & Wales’ media 

portrayals have been more aggressive. Dee12 investigated London’s media news stories 

and their discourse on squatting, finding that a large number had negative connotations on 

the topic. With media playing a large role in influencing the public on dangerous squatters, 

suggestions were made by the stories to find a solution to the squatting problem.13 

With a thorough investigation of England & Wales’ AP and squatting laws, 

Chapter 3 developed this project’s aim of investigating the relationship between AP and 

section 144 LASPOA. With this project’s Case Note providing an in-depth summary and 

analysis of the Best case, Chapter 3 analysed Sales LJ’s judgment, where he held that the 

AP regime under Schedule 6 LRA and section 144 LASPOA can exist alongside each 

other harmoniously. Moreover, Chapter 3 went beyond Sales LJ’s analysis and 

investigated whether this attempt at reconciliation should be tolerated. Using the Hinks 

 
10 See the Civil Procedure Rules, pt 55.  
11 Chapter 2 (n 133). 
12 Chapter 2 (n 133 and n 135). 
13 Chapter 2 (n 143). 
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case as an example in which a criminal-civil clash was tolerated by the Court,14 Chapter 

3 established that no reconciliation between Schedule 6 and section 144 was needed in 

Best. In fact, Sales LJ could have left the clash untouched as was done in Hinks, allowing 

the provisions to work within their respective legal systems without disrupting each other. 

This would have avoided the false coherency provided by Sales LJ, which undoubtedly 

masked section 144’s negative effect on AP’s productive social value. Given this, Chapter 

3 answered this project’s research question by concluding that not only is there a lack of 

harmony between section 144 and AP, but beyond Best, section 144 also undermines the 

productive value that AP brings into the property realm of the civil law.  

The first 3 chapters provided the information needed to offer alternative 

recommendations to section 144 LASPOA. Placing increased importance on the laws of 

trespass in Alberta, the author of this research project argued that the best alternative to 

section 144 would be to apply similar changes in England & Wales as was done in Alberta, 

specifically, increasing financial penalties under section 7 CLA. This is a better alternative 

to that of facing similar criminal sanctions as soon as one steps foot into a residential 

building as a trespasser with an intention to reside in the building, as is currently the case 

under section 144. The reason for this is that the changes to section 7 CLA would not 

criminalise the simple act of trespass and therefore, would not affect AP’s productive 

aims. In an attempt to provide all homeowners protection similar to that under section 144 

LASPOA, Chapter 4 further recommended that England & Wales amend the definition of 

‘occupier’ under section 7 and adopt a similar definition as seen under section 1 TPA in 

Alberta. This complements recommendation #1 and further advocates Alberta’s trespass 

 
14 Ultimately, reconciliation between the two legal systems in Hinks was not attempted. 
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laws. If these recommendations were implemented, section 144 could then be completely 

repealed and the problem that this project raised, that section 144 undermines AP’s 

productive aims, would no longer apply. Alternatively, if the repeal of section 144 is not 

an attractive or viable option, the last recommendation that Chapter 4 presented was 

making amendments to section 144. The first was allowing AP claims to continue to be 

made if all AP elements are met, and the second was excluding criminal sanctions towards 

those who squatted in a residential building due to extenuating circumstances.  

This project established that section 144 and the doctrine of AP do not 

harmoniously relate to one another due to the former provision working against the social 

values of the property law doctrine. This dissertation embodies an original contribution to 

academic knowledge in that there has been little doctrinal analysis on the relationship 

between section 144 and AP. Additionally, there has been no doctrinal analysis conducted 

that compared the Albertan jurisdiction with the English jurisdiction in the area of AP, 

including their respective political and media perspectives on the doctrine. By 

implementing a Canadian perspective into this project, feasible solutions for the 

inconsistencies between section 144 LASPOA and AP were provided and are strongly 

encouraged in order for AP to maintain an undisrupted existence in England & Wales, 

without any larger implications from the criminal law. 
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Appendix 1: List of Abbreviations 
 
 

1968 Act   Theft Act 1968 

ALRI    Alberta Law Reform Institute 

 

AP    Adverse Possession 

 

CLA    Criminal Law Act 1977 

 

Coalition Government  Conservative-Liberal Democrat Coalition Government 

 

CofA    Court of Appeal 

 

CPS    Crown Prosecution Service  

 

IPO    Interim Possession Order 

 

LAA    Legislative Assembly of Alberta 

 

LAA 1980   Limitation of Actions Act, RSA 1980, c. L-15 

 

LASPOA  Legal Aid, Sentencing and Punishment of Offenders Act 

 2012 

 

LASPO Bill   Legal Aid, Sentencing and Punishment of Offenders Bill 

 

LC    Law Commission  

 

LR    HM Land Registry  

 

LRA    Land Registration Act 2002 

 

LTA 1970   Land Titles Act, RSA 1970, c. 198 

 

LTA 2000   Land Titles Act, RSA 2000, c L-4 

 

MLA    Member of the Legislative Assembly 

 

MP    Member of Parliament 

 

NDP    Alberta New Democratic Party 

 

POCA    Proceeds of Crime Act 2002 

 

POPA    Provincial Offences Procedure Act, RSA 2000, c. P-34 
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PTA    Petty Trespass Act, RSA 2000, c. P-11 

 

RBC    Royal Bank of Canada  

 

SQUASH   Squatters’ Action for Secure Homes 

 

TPA    Trespass to Premises Act, RSA 2000, c. T-7 

 

UCP    United Conservative Party  

 

UK    United Kingdom 

 

UKSC    Supreme Court of the United Kingdom 
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