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Facts 

In October 2010 the appellant and his wife acquired the Hayton Estate in Cumbria, an area of about 500 
acres of woodland containing an SSSI.1 The following month the appellant caused the unauthorised cutting 
down of 43 trees together with the construction of a vehicle track through this area. He was charged with of-
fences under sections 28E and 28P(1) of the Wildlife and Countryside Act 1981. He was summoned before 
the Magistrates' Court, pleaded not guilty, and elected trial by jury in the Crown Court. The Crown Court 
proceedings began with a two day preliminary hearing before the judge to determine whether the offences 
were of strict liability, and whether the acts relied upon by the prosecution could in law amount to the appel-
lant 'causing' the prohibited operations. The trial judge (HHJ Peter Hughes QC) ruled that the offences were 
of strict liability and that the acts relied upon by the prosecution could amount to causing the operations; 
whether they actually did so would depend upon the facts. 

In light of these rulings the appellant changed his plea to guilty. There later ensued a four day 'Newton' 
hearing2 before the same judge to determine the extent of the appellant's culpability. The trial judge's 31 
page ruling at the end of this hearing concluded that the appellant bore 'a very considerable degree of re-

https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&EWCACIV&$sel1!%252020%25$year!%252020%25$page!%25447%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251981_69a%25$section!%2528E%25$sect!%2528E%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251981_69a%25$section!%2528P%25$sect!%2528P%25
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sponsibility' for what had happened. He was fined £450,000 and ordered to pay £457,317 prosecution costs.3 
The appellant's appeal against both conviction and sentence was dismissed by the Court of Appeal Criminal 
Division (CACD).4 

More than three years after the dismissal of his appeal against conviction and sentence the appellant com-
menced proceedings against the solicitors (WBD) who represented him in the criminal proceedings, claiming 
damages for breach of contract and/or negligence. The basis of his claim was that it was substantially more 
likely than not that he would have been acquitted if properly defended. This claim was struck out by Her 
Honour Judge Deborah Taylor (the judge), sitting as a Deputy High Court Judge, on the ground that it repre-
sented a collateral attack on the appellant's conviction and sentence and/or 
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was bound to fail by reason of the doctrine of illegality.5 In his application for leave to appeal the appellant 
argued that the judge had erred in three respects: (i) that the doctrine of illegality meant that the claim should 
be struck out; (ii) that the claim was a collateral attack on an existing conviction; and (iii) that two specific 
claims regarding (a) WBD's failure to pursue an abuse of process argument, and (b) their advice about 
choice of venue, involved collateral challenges to an existing conviction or were otherwise barred by illegali-
ty. Males LJ granted leave to appeal on the third of these grounds only. 

So the issues before the Court of Appeal were whether the judge had been correct to strike out the appel-
lant's breach of contract/professional negligence claim in respect of the abuse of process and choice of ven-
ue arguments on grounds of illegality and collateral challenge. These specific arguments need a little further 
explanation at this point. The appellant alleged that a land conservation officer employed by Natural England 
had represented to him that if the appellant were to undertake certain remedial work at his own expense he 
would not be prosecuted. The appellant did the work and now argued that this had made it an abuse of pro-
cess to prosecute him. WBD had failed to pursue this argument in the Crown Court and this had deprived the 
appellant of a significant chance of an acquittal. In relation to the choice of venue argument the appellant 
pointed out that the maximum fine the Magistrates Court could have imposed upon him was £20,000 on 
each charge, so senior counsel's advice that there could be advantages in opting for jury trial in the Crown 
Court was seriously flawed in light of the fine and costs order eventually imposed upon him. In delivering 
judgment Coulson LJ, with whom McCombe and Floyd LJJ agreed, thought that neither of these grounds 
were particularly meritorious. The land conservation officer was not involved in the decision to prosecute so it 
was difficult to see how anything he said gave rise to justifiable reliance; and in light of the serious allega-
tions made against the appellant and Court of Appeal Criminal Division guidance on the appropriate level of 
fines for conduct of this nature, it seemed highly likely that the Magistrates would have declined jurisdiction.6 
None of this, however, went to the issue of whether the claims should be struck out. 
 
 
Legal context 

This case is about the advocates' immunity rule and its limits. In England and Wales the decision of the 
House of Lords in Hall v Simons7 largely abolished this rule. All that remains of it is that in criminal cases a 
disaffected client must usually first obtain a quashing of the conviction, or at least a sufficient variation of the 
court's order, as a prior condition to commencing civil proceedings against the advocate whose breach of 
professional duty allegedly brought about an unjust verdict. The advocate's breach of duty is a ground of 
appeal because there is no societal interest in burdening someone with a criminal conviction that likely would 
not have occurred had they received adequate professional representation. Once the order of the criminal 
court has been quashed or varied on appeal the client may then sue the advocate for losses not made good 
through the appeal. To allow the civil claim to precede the criminal appeal is thought to give rise to the risk of 
two startlingly inconsistent verdicts that would bring the administration of justice into 

(2020) 3 PN 138–143 at  140 
 

disrepute. This is the collateral challenge rule relied on by the judge for striking out the appellant's claim.8 
The House of Lords was not troubled by apparently inconsistent verdicts in civil cases although Hall v Si-
mons probably should not be understood as meaning that an abusive collateral challenge could never occur 
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in civil cases. In Australia the advocates' immunity rule lives on, the High Court viewing any civil proceedings 
against an advocate as almost intrinsically a collateral challenge to the decision of the previous court, in both 
civil and criminal cases.9 
 
 
Decision 
Illegality 

The first issue addressed by the Court of Appeal was whether the appellant's claim was barred by the illegal-
ity principle. This drew most of its strength from the decision of the House of Lords in Gray v Thames Trains 
Ltd & Anr.10 The claimant in that case had been a passenger on a train involved in the Ladbroke Grove dis-
aster. He developed PTSD and went on to kill someone. He was ordered to be detained in a secure hospital 
after his plea of guilty to manslaughter on the ground of diminished responsibility was accepted by the pros-
ecution. He then claimed general damages and loss of earnings against the defendant, arguing that its neg-
ligence in causing the disaster had in turn caused the personality change in him that resulted in his being 
detained in a secure hospital. The claim was ultimately dismissed on the ground of illegality. Lord Hoffmann 
explained that illegality was a special rule of public policy that took two forms. The wider form prevented 
someone recovering compensation for loss they had suffered in consequence of their own criminal act. The 
narrower form prevented the recovery of compensation for losses flowing from a punishment lawfully im-
posed on someone for their own unlawful act.11 Both forms of the illegality principle barred the claim in that 
case. Gray received the approval of the Supreme Court in Patel v Mirza,12 a different kind of case dealing 
with an illegal contract to engage in insider trading.13 The claimant was allowed to recover the money he paid 
to the defendant pursuant to the illegal contract because to allow the defendant to retain it would have re-
sulted in his unjust enrichment. There were no countervailing public policy considerations like these in Gray 
so recovery was denied. 

On the face of it the appellant's claim in the current case is barred by the narrower version of the public poli-
cy rule from Gray. The appellant was claiming compensation for losses flowing from a punishment lawfully 
imposed upon him for his own criminal act. However, a distinction between Gray and Day lies in the appel-
lant's argument that he had not committed the criminal acts alleged against him and would not have been 
punished but for the respondent's breach of duty. In Gray the claimant admitted that he 
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had committed the crime but maintained that this was due to a personality change caused by the defendant's 
negligence. This takes us into the collateral challenge argument. 
 
 
Abuse of process 

Under the general heading of 'collateral challenge' the Court of Appeal addressed the abuse of process and 
venue issues separately. In relation to abuse of process it appears perfectly clear that to allow the appellant 
to advance this claim would be to challenge the correctness of his conviction. His complaint was that his 
lawyers did not present the argument drawn from the conversation with the land conservation officer when 
there were plenty of opportunities at trial and in the Court of Appeal to do so. If a reason for not presenting it 
is sought it probably lies in the extreme weakness of this defence. That matter aside it cannot be right that 
when the appellant's agents could have advanced this argument but did not, that the appellant should get 
another opportunity to advance it and potentially bring about an inconsistent verdict from another court. 

One previous decision of the Court of Appeal, Walpole & Anr v Partridge & Wilson,14 did supply the appellant 
with the bare bones of an argument. In that case the claimant had been convicted of an offence under sec-
tion 66 of the Animal Health Act 1981. He retained the defendant solicitors to advise him about a potential 
appeal from the decision of the Crown Court. Counsel advised that there was a novel and very arguable 
point of law clearly capable of grounding an appeal by way of case stated to the Court of Appeal Criminal 
Division. Unfortunately for the claimant the defendant solicitors failed to lodge the case stated appeal in time. 
So the claimant commenced civil proceedings against the defendants who relied upon the collateral chal-
lenge rule as their defence. 

https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251981_22a%25$section!%2566%25$sect!%2566%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251981_22a%25$section!%2566%25$sect!%2566%25
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On the face of it the claimant's argument seems to be that had this point of law been taken into account, the 
decision of the Crown Court would have been shown to be wrong and his conviction quashed. At first in-
stance Mantell J struck out the claim as a collateral challenge. But the Court of Appeal allowed an appeal 
and let the case go to trial. Ralph Gibson LJ, with whose judgment Beldam and Peter Gibson LJJ agreed, 
said this about the initiation of collateral civil proceedings contending that an original decision should have 
been different: 
 
 

'[It is] … not that the initiation of such proceedings is necessarily an abuse of 
process but that it may be. The question whether it is so clearly an abuse of pro-
cess that the court must, or may, strike out the proceedings before trial must be 
answered having regard to the evidence before the court on the application to 
strike out. There are, in short, and at least, exceptions to the principle.'15 

 
 
 

There was no abusive collateral challenge in this case because the point of law was novel and had not been 
presented to the Crown Court. It was not in the public interest that a decision that might have been wrong in 
law be left unchallenged. The defendants argued that first the claimant should have attempted to persuade 
the Court of Appeal to extend the time for lodging the appeal. Ralph Gibson LJ did not favour this approach 
because 
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the Court of Appeal would have had to consider the merits of the dispute between the claimant and his for-
mer legal advisers as to why the appeal had not been lodged in time. The prosecution would have had to 
investigate the matter and the decision would ultimately be made in the absence of the legal advisers whose 
error had necessitated these proceedings.16 It does seem that this is multiplying litigation somewhat. It also 
could permit the claimant's former legal advisers to escape accountability for an egregious error. Walpole 
was approved in the House of Lords in Hall v Simons17 and is reasonably clearly considered to be good law 
today. 

Walpole v Partridge & Wilson should be regarded as good law because there was nothing abusive about 
allowing the action to proceed. The breach of duty which the defendant solicitors were said to have commit-
ted was in depriving the claimant of his legitimate right to appeal the decision of the Crown Court. This is 
nothing like unsuccessfully appealing a conviction or choosing not to appeal and then instituting civil pro-
ceedings against legal representatives contending that if they had done their job properly the conviction 
would never have happened. True there may be no such thing as a point that could not have been taken in 
the court below. But if the point was novel it could not be considered negligent to have failed to take it. It is 
even doubtful if an action such as Walpole v Partridge & Wilson would have been barred in Australia, the 
bastion of the advocates' immunity rule. Since the High Court's decision in D'Orta-Ekenaike v Victoria Legal 
Aid18 the basis of advocates' immunity has rested on the perception that almost any civil case against an 
advocate arising out of the representation of a client in a previous case was a collateral challenge to the de-
cision of the court in that case. The debate in Australia has focused on drawing the line between advocacy 
work within the immunity and advocacy work without the immunity. Some decisions have included within the 
immunity any out of court work, such as preparation or advice, which affects the way the case is presented in 
court. Others have looked for signs that the out of court work affected the way the case was decided by the 
court. In two recent decisions, Attwells v Jackson Lalic Lawyers Pty Ltd19 and Kendirjian v Lepore,20 the High 
Court has favoured the latter narrower approach. In Attwells, advice to accept an out of court settlement ne-
gotiated during the luncheon interval on the first day of the trial was held to be outside the immunity because 
it relieved the court of the duty to decide the case as opposed to influencing how the case was decided. In 
Kendirjian advice to reject an out of court settlement offer required the court to decide the case but did not 
influence the outcome. If this is the approach of a jurisdiction whose advocates' immunity rule is all about 
collateral challenge to the original decision it would be a little strange to see the English courts treating a fail-
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ure to lodge a case stated appeal in time as barring an action against the solicitors by whose negligence this 
had occurred. 

Explained in this way Walpole v Partridge & Wilson is a world away from Day v Womble Bond Dickinson. 
Instead of a novel point of law of some significance to the area of practice under review there was an argu-
ment of precious little merit that could have been advanced at any time during the Crown Court and Court of 
Appeal proceedings. The Court of Appeal rightly struck out the appellant's case as an abuse of process. 
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Venue 

Counsel for the appellant broke down the losses claimed as following from the recommendation for Crown 
Court trial into three separate heads: 
 

   1.     The £450,000 fine as opposed to the £40,000 maximum in the Magistrates' Court. 
   2.     The £457,317 prosecution costs order. 
   3.     The additional costs the appellant had to pay his legal team for representation in more 

expensive proceedings. 
 

The fine and the prosecution costs were both rightly struck out as an attack upon the decision of the Crown 
Court. The prosecution costs order, not often imposed, reflected the court's disapproval of the appellant's 
unwillingness to accept responsibility for his behaviour. It was part of the punishment imposed upon him for 
his crimes. As such the first two heads of claim above fell under the narrow rule of Gray – an attempt to re-
cover compensation for a penalty lawfully imposed for unlawful conduct. 

Without enthusiasm the Court of Appeal allowed the appellant's claim against his legal team for the addition-
al costs he had to pay them as a result of the decision to opt for trial in the Crown Court. There can be noth-
ing objectionable about potentially making lawyers pay for more expensive services than were warranted. 
However it would not appear likely that this claim will succeed if Coulson LJ is correct about the likelihood of 
the Magistrates' Court declining jurisdiction. 
 
 
Comment 

There is not a great deal to add to the comments integrated into the text above. The decision of the Court of 
Appeal seems clearly correct. It demonstrates that whether a jurisdiction opts for an immunity rule like Aus-
tralia, or allows advocates to be sued subject to striking out cases that are abusive collateral challenges to 
the decision of the court in the proceedings where the alleged breach of duty occurred, not every case can 
be decided by the application of hard and fast rules. Walpole v Partridge & Armstrong received a welcome 
endorsement and the need for the application of a measure of case by case adjudication as to whether suing 
advocates constitutes an abusive collateral challenge was acknowledged. In criminal cases it will remain 
very difficult to sue advocates for incompetent representation without first quashing or at least varying the 
decision in the original proceedings. But if the lawyer's breach of duty consists of the loss of a viable right of 
appeal, a civil action claiming compensation for that loss should be allowed to proceed. 
 

1     Site of special scientific interest. 
 

2     R v Newton [1983] Crim LR 198 (CACD). These hearings are used to determine disputed issues of fact in criminal cases 
where the defendant pleads guilty. 

 
3     The prosecution was brought by Natural England. 

 
4     [2014] EWCA Crim 2683. 
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