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Consideration in the Modification of Contracts – Should Time Now be Called? 
 
 

Whether consideration should be required in the modification of a contract was the principal 
subject of one contribution to the essay collection compiled in memory of the late Professor 
Jill Poole.1  This essay anticipated an authoritative decision by the United Kingdom Supreme 
Court on this specific question in the case of Rock Advertising Ltd v MWB Business Centres 
Ltd.2  The essay acknowledged that consideration played a vital role in the formation of an 
enforceable contract but questioned the need for it in the modification of contracts.  It was 
pointed out that, although sufficient consideration to make the modification binding would 
not be a difficult thing to insert into the modified agreement, contracting parties who 
modified their contracts informally might not appreciate the need for consideration.  They 
might engage the services of lawyers to make their original agreement binding but fail to 
appreciate the need for legal advice to ensure the binding quality of their modified contract.  
It was also considered to be unsatisfactory that two essentially similar kinds of contractual 
modification, the pre-existing duty rule3 and the part payment rule,4 were treated in a very 
different way. 
 
However it was not suggested that binding modifications should be unconditional, that is to 
say without the need for any additional element to ensure enforceability.  On the contrary 
there was considered to be two significant objections to unconditional modifications that 
would require some legal test of enforceability before the modification should be effective.  
The first objection was that, contrary to views expressed by the Court of Appeal in Williams v 
Roffey Brothers & Nicholls (Contractors) Ltd,5 economic duress is an unsuitable tool for 
separating those modifications that should be upheld from those that should not.  
Fundamentally economic duress is too difficult to detect and too uncertain in application.  The 
second objection was that a modified contract, absent express stipulation to the contrary, 
would simply replace the original contract.  This would mean that A’s only remedy for B’s 
failure to perform the modified contract would be a claim for damages or debt for B’s failure 
to perform the modified contract.  The original would not be reinstated and A would not 
regain its remedy for B’s failure to perform it.   
 
The proposed solution to these problems was to treat A’s obligation to pay more or to 
discharge the debt through part payment as binding only if B performed its contractual duty 
under the original contract or made the agreed part payment.  Actual performance or 
payment would raise an estoppel against A insisting on performance of its contractual rights 
under the original agreement.  Failure to perform on the part of B would leave A’s original 

 
1 David Capper, ‘Consideration in the Modification of Contracts’, in Robert Merkin and James Devenney (eds), 
Essays in Memory of Professor Jill Poole (2019, Routledge), 106-120.   
2 [2018] UKSC 24, [2019] AC 119. 
3 The pre-existing duty rule is where A promises extra consideration for B in return for B performing its pre-
existing contractual duty to A.  Previously A’s promise was considered unenforceable on the authority of Stilk v 
Myrick (1809) 2 Camp 317.  Now A’s promise is enforceable in accordance with Williams v Roffey Brothers & 
Nicholls (Contractors) Ltd [1991] 1 QB 1 (CA) so long as B’s promise confers practical benefit on A.   
4 Notwithstanding the practical benefit for any creditor of receiving at least some payment A’s promise to accept 
part payment is not binding in accordance with the decision of the House of Lords in Foakes v Beer (1884) 9 App 
Cas 605. 
5 [1991] 1 QB 1. 



contractual rights intact.  But B’s performance of the modified contract would entitle B to 
enforce it against A.  This is relatively easy in the part payment of debt scenario as all B has to 
do is wait for A to sue when B can rely on the estoppel as a defence.  In a Williams v Roffey 
scenario, however, B would have to take legal action to enforce A’s promise to pay more.  It 
was suggested6 that this would not be using the estoppel to create new rights as the A-B 
contract was only being enforced in a modified form.  However it is now acknowledged that 
there are more difficulties with this analysis than the author appreciated at the time, an issue 
to be returned to below. 
 
In the end the Supreme Court decided Rock Advertising v MWB on another ground, that the 
contract between the parties only permitted modifications to be made in writing, so that the 
oral modification found to have taken place in that case could not have been binding whether 
or not it had been supported by consideration.  We still wait for the magisterial and supremely 
authoritative decision that settles the question of consideration in the modification of 
contracts once and for all.  Lord Sumption suggested that an enlarged panel of the Supreme 
Court might be required to decide the difficult question that this presents,7 and one has to 
wonder how long a wait might be involved before a suitable opportunity arises.   
 
On 28th October 2020 the Singapore Court of Appeal delivered judgment in the case of Ma 
Hongjin v SCP Holdings Pte Ltd.8  In a judgment delivered by the distinguished jurist Andrew 
Phang Boon Leong JA, who also contributed to the Jill Poole collection,9 the need for 
consideration in the modification of contracts was upheld.  Eleven years previously, in Choon 
Ing v Loh Ti Terence Peter and another appeal,10 the same court in a judgment by the same 
judge, had upheld the need for consideration in the formation of contracts.  This short article 
reviews the decision in Ma Hongjin.  The appraisal is generally positive and the view will be 
expressed that there is much to be said for calling time on this debate and embracing the 
status quo as a simple and practical tool for determining when contractual modifications 
should be enforced.     
 
 

Facts of Ma Hongjin v SCP Holdings 
 

The plaintiff appellant is an investor and the respondent defendant an investment holding 
company which owns and controls a number of subsidiary companies, including Biomax 
Technologies Pte Ltd.  On 6th January 2015 the parties entered into a convertible loan 
agreement (CLA), pursuant to which the appellant loaned the respondent $5 million for two 
years at 10% interest per annum.  Interest was to be paid in two instalments, $500,000 on 5th 
January 2016 and another $500,000 together with repayment of the capital sum of $5 million 
on 5th January 2017.  $5.5 million was due to be paid on 5th January 2017 and the appellant 
was given the option to take a 15% shareholding in Biomax Holdings Pte Ltd, another company 
in the respondent group which owned and controlled Biomax Technologies, in lieu. 

 
6 See Capper, supra n. 1, at 119. 
7 [2018] UKSC 24, at [18]. 
8 [2020] SGCA 106.   
9 Andrew Phang, ‘The Intractable Problems of Illegality and Public Policy in the Law of Contract – A Comparative 
Perspective’, in Merkin and Devenney (eds), supra n. 1, 178-234. 
10 [2009] 2 SLR 332 



 
Although the CLA provided that the entire $5 million loan was to be disbursed on 6th January 
2015 it was actually disbursed in instalments.  $2.5 million was disbursed on 6th January 2015, 
$1 million on 14th January 2015, and the remaining $1.5 million on 30th March 2015.  Within 
two months of the CLA the appellant became unhappy with the respondent’s financial results.  
A supplemental CLA (SA) was entered into on 16th April 2015 which contained the following 
important stipulations:- 
 

1. The proportion of Biomax Holdings’ shares subject to the call option in the CLA was 
increased from 15% to 20%. 

2. An additional ‘lump sum facility fee’ of $250,000 was to be paid to the appellant along 
with the first interest payment on 5th January 2016. 

 
The appellant did not assume any further obligations to the respondent in return for these 
additional benefits. 
 
There were other transactions entered into between these parties that had some bearing 
upon the proceedings in this case.  Shortly after the SA was entered into the parties entered 
into a share investment agreement (SIA) under which the appellant agreed to extend a loan 
not exceeding $5 million to Biomax Technologies to set up a recycling plant.  This loan was 
not in fact disbursed.  There were separately extended loans of $6 million to Biomax 
Technologies disbursed between June and October 2015, only $1 million of which was repaid. 
 
The respondent paid the $500,000 interest instalment due in January 2016 but not the 
$250,000 facility fee.  The appellant’s claim was for payment of the facility fee together with 
repayment of all outstanding loans and interest from the respondent.  The appeal was 
concerned only with the facility fee.  The principal issues before the Court of Appeal were 
whether there was any consideration provided by the appellant for this facility fee and 
whether consideration was necessary in order to establish entitlement to it because it arose 
under a modified contract.  There were other interesting issues before the Court of Appeal, 
relating to the strength of the case a plaintiff has to present when faced with a submission of 
‘no case to answer’ from the defendant, whether the appellant had adequately pleaded that 
the SA was supported by consideration, and whether the appellant could advance the 
argument that consideration was not required for contractual modifications when specific 
notice of this argument had not been given to the respondent.  These issues, all decided in 
the appellant’s favour, are not the subject of this article. 
 
 

Whether Consideration Was Provided For The Facility Fee 
 
 

In the court below the appellant advanced three arguments in relation to this question.  First 
she submitted that the SA and the CLA were parts of one and the same contract, and that 
clause 9.3 of the CLA dispensed with the need for consideration for contractual modification.  
Second, the CLA and the SA should be treated as part of the same transaction with the 
disbursement of the CLA loans being consideration for the respondent’s agreement to pay 
the facility fee.  Third, that consideration was furnished in the form of a practical benefit to 



the respondent in the form of the goodwill from the appellant as regards future loans to the 
respondent. 
 
In the Court of Appeal the second argument above did not reappear.  It seems to have been 
assumed that if the CLA and the SA were part of the same transaction, with the SA being a 
modification of the CLA, then there had to be a provision in the CLA dispensing with the need 
for consideration to support any additional benefits provided under the SA.  If this assumption 
was made it would appear to have been a realistic one.  In relation to the first argument 
Andrew Phang JA acknowledged that there was no reason why the parties to a contract could 
not insert a term dispensing with the need for consideration in contractual modifications.11  
If they did so they would be embracing a spirit of co-operation as regards contractual 
modifications but it is not necessarily implicit that this spirit of co-operation is an integral part 
of all contracts so as to dispense with the need for consideration in all modifications.  
Contracts may be varied for a host of reasons, not all of which are informed by a spirit of co-
operation.  There was no reference here to Lord Ackner’s somewhat infamous description in 
Walford v Miles of a duty to carry on contractual negotiations in good faith as “inherently 
repugnant to the adversarial position of the parties when involved in negotiations.”12  The 
context there was, of course, rather different, being concerned with negotiating the 
formation of a contract.  But Andrew Phang JA was surely correct to state that contractual 
renegotiations are not always conducted in this kind of atmosphere.  Hence the dispensing 
with consideration in the renegotiation of a contract requires either an express term 
specifically so stating or a very firm basis for the implication of such a term.  The CLA could 
not be so construed and this conclusion seems eminently sound.13    
 
The appellant’s third argument in relation to the question of whether consideration had 
actually been furnished for the facility fee was that the respondent acquired a practical 
benefit in the Williams v Roffey sense through the appellant’s evident ‘goodwill’ to provide 
future loans to the respondent.  In explaining the Court of Appeal’s rejection of this argument 
the first matter to which attention may conveniently be drawn is an important difference 
between this case and Williams v Roffey.  In the latter A purchased the completion of B’s 
remaining contractual performance by offering additional payment.  In Ma Hongjin v SCP 
Holdings all of the appellant’s contractual obligations under the CLA had been performed.14  
Next it is important to point out that, as the appellant herself acknowledged, the SIA was 
entirely separate from the SA and the appellant had made no specific promise to extend loans 
to Biomax Technologies in exchange for the respondent undertaking additional obligations 
under the SA.15      
 
So this leaves the purely intangible prospect of the respondent benefitting from the 
appellant’s ‘goodwill’ to provide future loans to the respondent as potential practical benefit 
in this case.  Andrew Phang JA saw two difficulties in treating this as sufficient consideration.  
First, this alleged consideration was intrinsically insufficient in the eyes of the law.  Andrew 
Phang JA drew an analogy between the ‘goodwill’ in this case and the natural love and 

 
11 [2020] SGCA 106, at [36]. 
12 [1992] AC 128, at 138. 
13 [2020] SGCA 106, at [39-44]. 
14 Ibid, at [50]. 
15 Ibid, at [51]. 



affection which did not earn recognition as good consideration in the nineteenth century 
English case of Thomas v Thomas.16  Secondly, there was no linkage between the respondent’s 
promise of the facility fee and the appellant’s goodwill.  There was no request on the part of 
the respondent that the appellant be well disposed towards making future loans to the 
respondent in return for the facility fee.  At most the respondent might have been motivated 
to offer the facility fee by the hope that this would keep the appellant willing to make future 
loans but this falls a long way short of the kind of exchange required to constitute good 
consideration.17    
 
It may respectfully be doubted if Andrew Phang JA’s first proposition is entirely correct.  
Further support for it may be found in another nineteenth century English case, White v 
Bluett,18 where a son’s promise not to complain about being left out of his father’s will was 
not accepted as sufficient consideration for his father’s promise to forbear suing on a 
promissory note.  But there are cases that go the other way.  In Hamer v Sidway19 the New 
York Court of Appeals recognised a nephew’s promise to his uncle to refrain from drinking, 
smoking and gambling until he was 21 years old as sufficient consideration for his uncle’s 
promise to pay him $5,000.  In Ward v Byham20 the promise by the mother of a young child 
to keep him ‘happy’ was held to be good consideration for the child’s father’s promise of 
maintenance.  The mother was already obliged to look after the child so this could not 
constitute consideration but the promise to keep him ‘happy’ was regarded as sufficient 
because it went beyond her strict legal duty.  The better view is that where the promisor 
requests something it should be treated as good consideration no matter how ethereal or 
intangible it may seem.  This is what the law taking no account of the adequacy of 
consideration means.  Andrew Phang JA was still correct to find that there was no 
consideration in the appellant’s goodwill because it had not been requested.  This really 
would have merited Professor Chen-Wishart’s appellation of the ‘Emperor’s New Clothes’.21 
 
 

Whether Consideration is Needed for Contractual Modification 
 
 

The appellant’s failure to convince the court of the presence of consideration in this case or 
of the merit of any of the other arguments above left her with no choice but to argue that 
consideration should no longer be required for a contractual modification.  In rejecting this 
plea the Singapore Court of Appeal took its cue from its 2009 decision in Gay Choon Ing v Loh 
Sze Ti Terence Peter and another appeal22 which upheld the requirement for consideration in 
contractual formation, and then went on to articulate five specific reasons why an exception 
should not be created for contractual modification. 
 

 
16 (1842) 2 QB 851; [2020] SGCA 106, at [53]. 
17 [2020] SGCA 106, at [52]. 
18 (1853) 23 LJ Ex 36. 
19 124 NY 538 (1891). 
20 [1956] 2 All ER 318 (CA). 
21 Mindy Chen-Wishart, ‘Consideration, Practical Benefit and the Emperor’s New Clothes’, in J. Beatson and D. 
Friedmann (eds), Good Faith and Fault in Contract Law (Oxford, OUP, 1995), 125. 
22 [2009] 2 SLR (R) 332. 



Consideration cannot be abolished for contractual formation without the substitution of a 
suitable alternative principle that can enable the courts to effectively and practically ascertain 
which promises ought to be enforceable.23  Any alternative has to possess theoretical 
coherence but seemingly every alternative that has ever been canvassed contains its own 
difficulties.24  As it did not appear that we were any nearer a solution that was both 
theoretically and practically viable there seemed no reason to change the views expressed in 
Gay Choon Ing.25  So much then for consideration in the formation of a contract, was there 
any convincing case that could be made for its abolition in contractual modification?  The 
Court of Appeal did not think so for five reasons. 
 
First, the practical wisdom of maintaining both consideration and the alternative doctrines of 
economic duress, undue influence, unconscionability, and promissory and proprietary 
estoppel afforded the courts a range of legal options to achieve a just and fair result in both 
contractual formation and modification situations.26  In passing it might be said that this is an 
argument that would benefit from a little elaboration.  A range of options affords flexibility 
but of itself it does not do much for certainty. 
 
Secondly, the difficulties with regard to alternatives to consideration have not been resolved 
since Gay Choon Ing and in some instances appear to have either worsened or opportunities 
to resolve them have not been availed of.  No particulars were given of how the problems 
have worsened and the cited example of opportunities to resolve them being missed was the 
United Kingdom Supreme Court’s decision in Rock Advertising Ltd v MWB Business Exchange 
Centres Ltd.27     
 
The third argument more specifically addresses the modification of contract scenario.  It has 
been contended by several commentators that consideration is unnecessary for contractual 
modifications because the parties are already in a contractual relationship.  Consequently, it 
is argued, they are more likely to be flexible in their dealings with each other and might find 
the need for consideration an obstacle to the advancement of their common business 
venture.28  Andrew Phang JA was more elaborate with his explanation of why this was not a 
good argument in support of the abolition of consideration than he had been in relation to 
the first two reasons above.  He pointed out that if the contracting parties were co-operating 
with each other they could easily insert some sufficient consideration into their modified 
agreement to make it binding.29  The problem scenarios where consideration might be a 
useful tool are where the contractual relationship is fractious and where one party may be 
able to coerce the other into agreeing a modification disadvantageous to it.  Doubts were 
expressed above and in the Jill Poole essay collection about the suitability of economic duress 
as a technique for determining which contractual modifications should be upheld and which 
should not.30  Given the ease with which consideration can now be found in light of Williams 

 
23 Ibid, at [117], [2020] SGCA 106, at [58]. 
24 [2009] 2 SLR (R) 332, at [118], [2020] SGCA 106, at [58]. 
25 [2020] SGCA 106, at [59]. 
26 Ibid, at [61]. 
27 Ibid, at [62]. 
28 Ibid, at [63]. 
29 Ibid, at [64]. 
30 Supra n. 5 and text. 



v Roffey the suggested inconvenience might also be somewhat exaggerated.31  And finally it 
is always open to the parties to exclude the need for consideration at the time they make 
their contract and to vary it by way of a deed.32     
 
The fourth reason for maintaining the need for consideration in contractual modifications 
involved a discussion of case law from New Zealand and Canada.  In New Zealand it would 
seem that judicial support can be found both for practical benefit consideration in accordance 
with Williams v Roffey and for the theory that so long as the parties to a contract genuinely 
intend their modification to be binding, i.e. there was no unfair pressure exerted by one party 
on the other, the modification will be binding.33  Turning to Canada the New Brunswick Court 
of Appeal in Greater Fredericton Airport Authority Inc v NAV Canada34 endorsed two 
propositions of relevance in the present context.  First, a contractual modification may be 
enforced without consideration so long as there was no economic duress.  Secondly, the 
presence of consideration to support the contractual modification can be evidence that there 
was no economic duress.  And yet a subsequent decision of the same court in Harrity v 
Kennedy35 seemingly acknowledged that the doctrine of consideration still exists in the 
context of contractual modifications.  The British Columbia Court of Appeal in Rosas v Toca36 
has apparently embraced the theory that consideration is unnecessary where the parties to 
an existing contract decide to modify their existing legal relationship.  In agreement with 
Andrew Phang JA it may be said that the picture presented by the New Zealand and Canadian 
decisions is far from clear or conclusive.  In light of his reasoning above37 he found the notion 
that an existing contract could be modified without consideration problematic, and economic 
duress an unsuitable policing tool for separating the acceptable from the unacceptable 
modification.38     
 
The fifth reason was described by Andrew Phang JA as “the thin end of the wedge.”39  
Essentially this is the argument that if consideration were abolished for contractual 
modifications why should it not be abolished in the formation of a contract?  This depends on 
whether there are clear differences between modification situations and contract formation.  
This will be discussed in the next section. 
 
 
 
 

 
31 [2020] SGCA 106, at [65]. 
32 Ibid, at [66]. 
33 The following cases were discussed – Antons Trawling Co Ltd v Smith [2003] 2 NZLR 23 (NZCA), Blair v Horne 
[2006] NZHC 195, Goldsmith and others v Carter and others [2012] NZHC 1693, New Zealand Local Authority 
Protection Disaster Fund v Auckland Council [2013] NZHC 1858, Teat v Willcocks [2014] 3 NZLR 129 (NZCA), Shell 
(Petroleum Mining) Co Ltd and another v Vector Gas Contracts Ltd and another [2014] NZHC 31, Mulholland v 
Hansen [2015] NZHC 895, Baxter v Coleman [2016] NZHC 2693, Green v Carr [2018] NZHC 3408, Northwest 
Developments Ltd v Xue [2019] NZHC 1042, Gloria Jean’s Coffees International Pty Ltd and another v Daboko Ltd 
[2020] NZHC 29.    
34 (2008) 290 DLR (4th) 405. 
35 [2009] NBCA 60.  The same judge (Robertson JA) wrote the principal judgment in both cases.  
36 [2018] BCCA 191. 
37 See ns 28-32 and text. 
38 [2020] SGCA 106, at [91-93]. 
39 Ibid, at [94]. 



Discussion 
 
 

In the Jill Poole collection the present author’s argument in favour of an estoppel based 
theory for enforcing contractual modifications was based upon two fundamental 
propositions.  First, it was maintained that contractual modifications were different than 
contract formation situations and did not require consideration in the same form or to the 
same degree.  Secondly, it was argued that before the promisee (B) could ever be entitled to 
the benefit of A’s fresh promise B would have to perform the outstanding obligations for 
which A was promising to pay more or to pay the part of the debt A was agreeing to accept 
as full payment.  Thus the scenario being discussed there was not precisely the same question 
that faced the Singapore Court of Appeal in Ma Hongjin v SCP Holdings Pte Ltd.  In that case 
the argument rejected was that consideration in contractual modifications should be 
dispensed with completely. 
 
It is now acknowledged that the present author’s estoppel based solution to contractual 
modifications encounters theoretical problems.  Specifically, in the Williams v Roffey situation 
the estoppel is being used to create a new right for B to be paid more for the same contractual 
performance.  It is a mistake to say that because this is the modification of a contract and not 
the making of a new one that no new rights are created.40  So this attempt to make the 
modification of contracts binding without having to rely on the rather shadowy notion of 
‘practical benefit’ and to treat the pre-existing duty and part payment of debt rules similarly 
does not work satisfactorily. 
 
If this model does not work we would appear to be left with a choice between the 
maintenance of the status quo, that is to say a pre-existing duty rule moderated by the need 
for practical benefit consideration in the Williams v Roffey form and a part payment of debt 
rule still governed by Foakes v Beer, and the abolition of consideration for contractual 
modifications.  Andrew Phang JA’s judgment in Ma Hongjin v SCP Holdings Pte Ltd is, it is 
submitted, a convincing refutation of the argument that consideration should no longer be 
required for contractual modifications.  The assumption latent in the abolition argument that 
the contracting parties are always cordially working out readjustments to their contract in the 
light of experience is not always true.  There are risks that one contracting party will exert 
unfair pressure on the other and economic duress is an unsuitable tool for separating the 
acceptable modifications from the unacceptable. 
 
Implicit in the judgment of Andrew Phang JA in the Ma Hongjin case is that there is just as 
much need for consideration in contractual modification situations as in contract formation.  
Indeed it should be borne in mind that the party to a varied contract who occupies the 
position of promisee, either receiving more for the same contractual performance in return 
or paying a lesser amount in a money obligation, would acquire from the modification of the 
contract a right to sue for full expectation damages in the event of the other’s failure to 
perform.  The implications of this could potentially justify the abandonment of Williams v 
Roffey Brothers and the reinstatement of the requirement for a much more real and 
substantial consideration in all contractual modifications.  This very large question goes 

 
40 See n 6 and text above. 



beyond the scope of this article but when set alongside the doubts expressed by the 
Singapore Court of Appeal for the abolition of consideration in contractual modifications the 
case for further change weakens even more. 
 
At the very least little harm would be done if the need for consideration in contractual 
modifications were retained.  Contracting parties might not appreciate the need for 
consideration when they were altering their contract if they did not call their lawyers in for 
advice as to the necessary steps to take.  But when this is set against the limitations of 
economic duress as protection against unfair pressure would much truly be lost?  Legal advice 
might well assist in reducing the risk of a contractual modification being vitiated by economic 
duress.  Neither is the current different treatment of the pre-existing duty and part payment 
of debt rules such a huge inconvenience.  It is easy to work out a practicable solution to a pre-
existing duty situation through a Williams v Roffey practical benefit and easy to make part 
payment of a debt binding by adding some peppercorn consideration to the part payment.41  
The current legal rules are capable of doing justice in these situations just as well as all the 
proposals for reform that have been canvassed over the years.  It might be argued that 
peppercorn consideration potentially masks unconscionable contractual modifications and is 
no improvement on the unsatisfactory doctrine of economic duress but this argument goes 
to the relaxed attitude Contract Law exhibits to the adequacy of consideration in contract 
formation as well as modification.  This is a rather larger question than whether consideration 
should cease to be required for contractual modifications alone.   Ma Hongjin v SCP Holdings 
Pte Ltd says it is time to call time on this debate and accept that what we have is not actually 
so bad.              
 
 
Dr David Capper 
School of Law 
Queen’s University Belfast 

 
41 This would be payment in a different form, in the language of Pinnel’s Case (1602) 5 Co Rep 117a “a horse, a 
hawk, or a robe.” 


