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Abstract 

Regulatory accountability is central to democratic governance. As regulatory 
institutions and their associated governance arrangements have become more 
complex, and decision-making ever more distant from the citizen, it is imperative that 
such institutions and the actors within them are accountable for their actions. This 
research explores, through the lens of historical institutionalism, the issue of 
regulatory accountability in the case of the cross-jurisdictional energy market on the 
island of Ireland which has evolved to implement European and domestic energy 
policy goals. The research considers the issue of institutional design, persistence and 
change with a specific focus on accountability within the existing governance 
framework of the all-island energy market. After mapping and assessing regulatory 
accountability, the research considers how the issue of accountability should be 
addressed in terms of institutional design for regulatory governance in a cross
jurisdictional market. Drawing on extensive document analysis and tvl'enty-two in
depth semi-structured interviews with key decision-makers, this research 
demonstrates, firstly, that the institutional form of non-majoritarian institutions 
needs to be aligned,' that is, that the nature of the institution as a decision-making 
authority and as a legal entity must be fully coupled. Secondly, there is a need to 
embed accountability mechanisms (in all three directions: upwards, horizontally and 
downl1lards) into the institutional design. This is particularly important as regulatory 
institutions evolve from being state-centred non-majoritarian institutions into cross
juri dictional, even regional, institutions for regulatory governance, operating in a 
decentred, multi-level governance context such as the European Union. Thirdly, the 
accountability mechanisms need to be periodically assessed and adjusted over time 
a the institution evolves. This serves to strengthen the institution's formal and 
informal accountability arrangements. The research concludes that adopting an 
institutional perspective provides a useful lens for considering the best means of 
ecuring adequate levels of accountability in regulatory institutions, particularly 

'when the e operate in a cros -jurisdictional, multi-level governance context. 
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1 Introduction 

"Quis custodiet ipsos custodes? "I 

"Who will guard the guardians themselves?" It is a question that dates back to the 

Roman author, Juvenal, who wrote in the late ] st and early 2nd centuries. While it 

originally referred to marital fidelity, the phrase is now commonly used when 

considering the issue of controlling the behaviour and actions of those in power. Half 

a millennium or so earlier, Plato in The Republic had expressed the more positive 

view that it was absurd to suppose that the guardians or rulers of the city-state should 

require oversight at all, and that one should be able to trust the city's guardians and 

rulers to behave properly. Today, the debate is not based on Plato's positive view or 

Juvenal's more pessimistic one about whether leaders and officials of political, 

economic and social entities require oversight. Now, it is about whether that 

oversight is sufficient and effective (Hurwicz 2007: 1-2). 

Regulatory accountability is central to democratic governance. As regulatory 

institutions and their associated governance arrangements have become more 

complex and decision-making ever more distant from the citizen, it is imperative that 

institutions and the actors within them are accountable for their actions. Black 

(2008: 137) notes that "the legitimacy and accountability of polycentric regulatory 

regimes, particularly at the transnational level, has been severely criticised, and the 

search is on to find ways in which they can be enhanced." In her view, the search to 

ensure that "polycentric regulatory regimes [ are] legitimate and accountable is one of 

the central questions preoccupying many social scientists" (ibid:] 37). 

The OEeD (20 14a:9) states: 

The governance arrangements of a regulator are critical. The legal remit of the 

regulator, the powers it is given, how it is funded and how it is held accountable 

are all key issues that should be carefully designed if the regulator is to succeed 

in combining effective regulation with high standards of integrity and trust. 

I .. ed quis custodiet ipsos custdes?" Liber secundus, Satura VI, lines 347-8, p. 325, in D. Junii Juvenalis 
Saturarum Libri V; mit Erkliirenden Anrnerkungen von Ludwig Friedlaender Erster Band, Leipzig, Verlag von S. 
Hirzel, 1895 (quoted in Hurwicz 2007: 1) 



Regulators are pivotal in making regulatory regimes work for sustainable growth 

and equitable societies. 

Through the lens of historical institutional ism, this research explores the issue of 

regulatory accountability in the case of the cross-jurisdictional all-island energy 

market on the island of Ireland, which has evolved to implement European and 

national energy policy goals.2 The research considers the issue of institutional 

design, persistence and change with a specific focus on accountability within the 

existing governance framework of the all-island energy market. Writing about 

governing through institution building, Olsen (20 I O:vii) states "there is a need for a 

better comprehension of the nature, architecture, dynamics of change, performance 

and effects of institutions, and in particular, the possibilities and limitations of 

achieving intended, anticipated, and desired effects through deliberate institutional 

design and reform ." 

The ingle Electricity Market Committee (SEMC) is the all-island statutory regulator 

for the ingle Electricity Market (SEM), that is, the wholesale electricity market on 

the island of Ireland .3 It operates within an overall European Union (EU) regulatory 

framework, which aims, initially, to integrate the France, United Kingdom (UK) and 

Ireland (FUI) regional wholesale electricity market more closely. Thereafter, the 

intention is to bring the FUI together with other regional markets into a pan

European ingle Electricity Market. The all-island energy market would therefore be 

considered a polycentric regulatory regime, which Black (2008 : 137) defines as 

regimes 

in which the state is not the sole locus of authority, or indeed in which it 

pIa s no role at all. They are marked by fragmentation, complexity and 

interdependence between actors, in which state and non-state actors are both 

regulators and regulated, and their boundaries are marked by the issues or 

problems which they are concerned with, rather than necessarily by a 

1 The o"'erall energy pohc) objective of both the UK and Irish governments is the creation of an all- is land energy 
market. However. as the all -i land gas market has not yet been created (it has been under active development 
since 2008). in practice what is researchable is the all -island electricity market, which has been in operation since 
2007. As appropriate. I will di tinguish between the energy (usually understood to consist of both the gas and 
electricity markets) and the electricity markets throughout th is research paper. 

J In the EM, all electricity generated on the is land of Ireland must be so ld into a gross market pool and all 
who lesale electricity for consumption must be purchased from that poo l. Most other EU member states operate 
bilateral markets (contracts between electricity generators and suppl iers). The all- is land energy market has until 
2017 to comply with the EU Target Model (Forfas, 20 13:27). 
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common solution. 

The SEM is jointly regulated by the Utility Regulator (UR) in Northern Ireland and 

the Commission for Energy Regulation (CER) in Ireland. They carry out their work 

under the auspices of the Joint Steering Group (JSG), consisting of government 

representatives from the Northern Ireland Department of Enterprise, Trade and 

Investment (DETT) and the Irish Department of Energy, Communications and 

atural Resources (DCENR). The forum for dialogue for the UK and Irish 

governments, outside normal bilateral meetings, is the FUJ (DETI, DCENR 2013:7). 

The all-island energy market can thus be seen as conforming to Black' s definition of 

a "polycentric regulatory regime".4 

Much has been written about the technical design and economic underpinnings of the 

existing single wholesale electricity market on the island of Ireland.5 The current 

focus of regulatory activity is on the prospective adoption of the new trading model 

for wholesale electricity on the island of Ireland by 2017, termed J -SEM (Di Cosmo, 

Lynch 2015 , Gorecki 2012), which is currently at the detailed design and 

implementation stage ( EM Committee 20 15b). Running in parallel with this 

regulatory activity is the attendant commitment by policy-makers to review the 

existing institutional framework and related governance arrangements for the SEM. 

However. to date, there has been little explicit consideration of the issue of 

regulatory accountability and institutional design in these deliberations. This 

provides a timely opportunity for the conduct of this research. 

For three reasons, the research focuses on the single case study of the all-island 

energy market. Firstly, it is unique within the EU in terms of its degree of integration 

of regulatory decision-making across two jurisdictions. Secondly, as an operational 

example of the E 's own policy goal of regional integration of wholesale electricity 

markets in a specific geographic region, its evolution is highly pertinent to ongoing 

E energy policy development. Thirdly, the governance arrangements for this 

• Black (2009:3) describes the terms 'decentred' and ' polycentric' as synonyms which she uses interchangeably 
but which draw anention to diffe rent directions. he states "'Decentring' denies that there is necessarily a central 
role for the state in regulation and seeks to draw anention away fro m it; ' polycentric' is a term which acts more 
positively to draw anention to the mu ltiple sites in which regulation occurs at sub-national , national and 
transnational levels," 

s hnp: /' ~ .allislandproject.org/en/project_ offi ce _semJlubl ications.aspx?year=2007 &section=2. This site lists 
all documents from 2004 to date and, with the exception of fewer than five documents, all refer to detailed 
technical i sues regarding market design . 
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market are currently under review, as EU member states move to implement the new 

EU Target Model for wholesale electricity trading which must be operational on the 

island of Ireland by 2017. Such considerations extend to possible joint regulatory 

arrangements with Of gem, the UK energy regulatory authority. This will require an 

assessment of how the existing governance arrangements for the all-island energy 

market have functioned to date and what changes to the institutional design of the 

governance arrangements for the SEMC ought to be considered as the market 

prepares to adopt the EU Target Model. 

This raises a number of pertinent research questions: What is the precise nature of 

the cross-jurisdictional governance arrangements of the SEM? How has the 

institutional design of these governance arrangements evolved since the 

establishment of the SEM? Will compliance with the EU Target Model be a 'critical 

juncture' in the evolution of current governance arrangements? How might the 

institutional design of the SEM evolve into the future? Do the current governance 

arrangements provide a robust framework for regulatory accountability? How should 

the issue of accountability be addressed in terms of institutional design for regulatory 

governance in a multi-level regulatory regime? 

With a particular focus on regulatory accountability, the purpose of this research is to 

look historically at how the all-island energy market has operated over eight years 

(2007-2015) and how, if at all, it might change as it evolves to accommodate new 

energy policy requirements. 

The re iew of the literature on various forms of institutionalism (see Chapter 2) 

shows historical institutional ism to be a useful theoretical framework for assessing 

the role of the institutional environment in the construction of accountability and 

ultimately legitimacy (Black 2008). Institutional ism provides a set of lenses for 

vie\.\>ing various aspects of political structures and political behavior (peters 2000:8). 

Historical institutional ism enables the researcher to look back over time to trace the 

evolution of the institution and to see the mechanics of how change occurs and the 

ease with which such change can happen (Peters 2000:6). 

The literature, of course, acknowledges weaknesses in this approach. For example, 

there are difficulties in measuring institutional variables, and the static nature of 

institutional explanations and the relatively isolated nature of institutional analysis do 

not always adequately explain how particular institutions operate within the wider 

4 



ecosystems of institutions (peters 2000). This research alms to engage with the 

criticisms of the chosen theoretical approach. Contemplating the challenges of 

assessIng the consequences of delegating public governance to independent 

regulatory authorities, Thatcher (2002 : 139) argues that "many effects were 

unanticipated at the time of delegation and that several cannot be captured solely by 

studying formal institutional arrangements, but require inclusion of contextual 

factors." This research considers the relevant "contextual factors" surrounding the 

establishment of the all-island energy market. Drawing on what I argue to be the 

strength of the historical institutional ism approach, I make use of its ability to 

illuminate issues such as institutional emergence, persistence and change and path 

dependency (pierson 2000a), insights which are needed in understanding the 

evolution of the institutional design and governance arrangements for the SEM. 

In carrying out the research, I have analysed a range of primary and secondary 

sources. ] complemented this data with a detailed analysis of the views of key 

decision-makers on the issues of the institutional design, persistence and change of 

the EMC, the adequacy of existing provisions for regulatory accountability and 

how, if at all, these should change as the SEMC evolves. The research design and 

methodology are described in Chapter 3. 

The conclusions drawn from this research should be of timely and direct interest to 

those responsible for reviewing the current governance arrangements of the all-island 

energy market. They may also have wider application for EU policy-makers seeking 

to determine appropriate EU-Ievel governance arrangements for pan-European 

regulatory regimes generally, and may contribute to EU-Ievel discussions on 

institutional design for EU energy governance. Finally, the research can be seen as 

contributing to academic debates on institutional ism as an ' organising principle' 

(March, Olsen 2004), on regulatory accountability in polycentric regulatory regimes 

(Black 2008, Bianculli , Fernandez-i-Marin & 10rdana 20 ISa) and on the role of ideas 

in achieving gradual institutional change over time (Weible, Sabatier & McQueen 

2009 Mahoney, Thelen 20 I 0). 

hapter 2 describes the theoretical framework of the research with specific reference 

to the issue of institutional design, persistence and change and regulatory 

accountability . 

S 



Chapter 3 describes the study design and methodology, and shows that the research 

draws on a systematic analysis of policy documents, legislation, legal decisions and 

relevant academic literature. I augmented my findings from these sources with the 

views and reflections of twenty-two expert decision-makers, in Ireland and 

internationally, about issues of institutional design and regulatory accountability in a 

multi-level governance context. 

Chapter 4 offers an analysis of the research findings utilising the theoretical 

framework of historical institutional ism and presents some scenarios for the 

institutional design of future governance arrangements for the SEM. 

Chapter 5 draws on Bovens' (20 lOa) theoretical framework for accountability as 

both a mechanism and a virtue to map the existing accountability mechanisms of the 

SEMC and to assess the adequacy of the accountability provisions within the current 

governance arrangements for the SEM. 

Chapter 6 details the key theoretical and case study specific conclusions of the 

research and identifies the overall contribution that the research makes to current 

academic debates. 

6 



2 Theoretical Framework 

2.1 Introduction 

This chapter introduces some of the key academic debates on accountability, 

regulatory governance and institutional ism. It is, however, first necessary to 

introduce the reader to the context within which this analysis of the all-island energy 

market is set: firstly, the EU policy and legislative framework aimed at the creation 

of a single EU energy market, through the interim step of creating regional energy 

markets; and secondly, the parallel decision taken in 2004 by the Government of the 

United Kingdom of Great Britain and Northern Ireland and the Government of 

Ireland to create a single wholesale electricity market on the island of Ireland (MoU 

2006). 

2.2 The Energy Policy Framework 

2.2.1 EU Energy Policy and Legislative Framework 

The last 20 years have seen major changes in the European energy sector. This is 

evidenced through policy and legislative efforts to forge a secure, competitive, 

integrated internal energy market in the EU (FitzGerald, Malaguzzi Valeri 2014, 

FitzGerald et a/200S). Further, at the start of the 21st century, a paradigmatic shift in 

energy pol icy priorities took place. Helm (2005: 1) describes this as a move away 

from the priorities of privatisation, liberalisation and competition of the 1980s and 

1990s to an emphasis on security of supply and climate change. He attributes this 

change to ''the coincidence of a structural upwards shift in oil prices, the aging of 

as ets, network fai lures and greater import dependence" (ibid: 1) and describes it as 

"an evolutionary one, rather than a radical discontinuity. But it is a structural break 

with the past" (ibid: 14). Together with the creation of a single, interconnected EU 

energy market, these new energy policy priorities were enshrined in the Lisbon 

Treaty (Article 194 of the Treaty on the Functioning of the European Union, 

TFE ).6 

The E , in pursuing its policy objective of creating a single energy market, adopted 

6 Anicle 194 details four specific energy objectives for the EU: (a) ensure the functioning of the energy market; 
(b) ensure security of energy supply in the Union; (c) promote energy efficiency and energy saving and the 
development of ne'" and renewable forms of energy; and (d) promote the interconnection of energy networks 
(http://eur-lex.europa.eulLexUriervlLexrierv.do?uri=CELEX: 12008EI94:EN:HTML). 
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two Directives aimed at liberalising the European electricity (Directive 96/921EC)7 

and gas (Directive 98/301EC)8 markets. These legislative initiatives were augmented 

in the early part of the last decade for both the electricity Directive 2003/541EC9 and 

gas Directive 2003/551EC 10 markets, and in 2009 through the adoption of the 3rd EU 

Energy Package. I I This provided for the creation of the internal electricity market 

through network codes annexed to Regulation (EC) No 714/2009. In July 2011, the 

Agency for the Cooperation of Energy Regulators (ACER) published the Framework 

Guideline on Capacity Allocation and Congestion Management for Electricity which 

sets out the detailed requirements of the EU Target Model (ACER 2011a, ACER 

2011 b, Of gem 2012). More recently, the EU adopted two additional legislative 

measures . These are the Regulation on Guidelines for Trans-European Energy 

Infrastructure, which aims to ensure that "no Member State should remain isolated 

from the European gas and electricity networks after 2015" (Regulation (EU) 

No 34712013 )12; and the Regulation on Wholesale Energy Market Integrity and 

Transparency Regulation (EU) No 122712011 13
, intended to improve the functioning 

of the internal energy market. Further change is to be expected with the creation of 

the EU Energy Union (European Commission 2015, European Council 2015).14 

These legislative and policy initiatives have been accompanied by a reorganisation of 

both industry structure and sectoral regulation (Helm 2005). The overall result is a 

dramatically changed and changing energy landscape in Europe. 

To complement these legislative initiatives and to ensure their implementation, in 

2003 the European Commission established a formal advisory group of European 

energy regulators known as the European Regulators' Group for Electricity and Gas 

(ERGEG). Its purpo e was to facilitate "consultation, co-ordination, and co-operation 

of national regulatory authorities contributing to a consistent application" of 

Community legislation European Commission 200317961EC. 15 This signaled the 

incorporation of ational Regulatory Authorities (NRAs) into supranational 

cooperation (Eberlein, ewman 2008 :41 ) and formal ised the role played by the 

7 hnp: !eur-lex .europa.euILexUri ervlLexUri erv.do?uri=CELEX :31996L0092:EN:HTML 
• hl1p:eur-lex .europa.euILexUri ervlLexUri erv.do?uri=CELEX:31998L0030:E :HTML 
9 hnp:fleur-lex .europa.eullegal-contentIE ITXTIHTMLn uri=CELEX:32003L0054&from=E 
10 hnp:lleur-lex .europa.eullegal-contentIE .TXTIHTMU?uri=URI SERV:127077&from=E 
11 hnp:llwww.acer.europa.eulThe agencylMission and Objectives/Pages/default.aspx 
I" , - - -
• http :. eur-lex .europa.eulLexUri ervlLexU riServ.do?uri=OJ:L:20 13: 11 5:0039:0075 :en:PDF 

Il http://eur-lex .europa.eullegal-contentIE ITXTIHTM U?uri=CELEX:320 I I R I 227&from=EN 
14 hnp :llec.europa.eulenergy/sites/enerlfi les/docurnents/ I E ACT -part I v Il.pd f 
I~ - - -
. http://eur-lex .europa.eu/legal-contentIE ITXTIHTMU?uri=CELEX:32003D0796&from=EN 
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Council of European Energy Regulators (CEER) and the Florence and Madrid fora 

(Soriano 2008:107, Eberlein 2008:86). With the support of the European 

Commission, ERGEG formally launched its Electricity Regional Initiative (ERI) in 

February 2006, followed by its Gas Regional Initiative (ERGEG 2006). The 

objective of the ERI and GRI is to promote "real and practicable improvements in 

the operation of the EU gas and electricity markets" (ERGEG 2007:4) as interim 

steps towards the single energy market. 

A total of seven electricity and three gas regions were established in the creation of 

the Internal Energy Market (IEM). Ireland belongs to the FUI Electricity Regional 

Initiative and the North West Gas Regional Initiative, which consists of the 

Netherlands, Belgium, France, Ireland, Great Britain, Germany, Denmark, Sweden, 

Northern Ireland and Norway (observer). The purpose of these Regional Initiatives is 

to bring together NRAs, the European Commission, Member States, Transmission 

System Operators (TSOs), Power Exchanges (PXs), gas and electricity companies 

and other relevant stakeholders to address regional barriers to trade and competition 

and to improve overall market integration. 

In a number of cases, this regional approach to market integration builds upon earlier 

initiatives taken by individual member states in cooperation with others. These are 

the ordpool pot market comprising Norway, Denmark, Sweden, Finland, Estonia, 

Latvia, Lithuania, Germany and the UK (established in 1996 as a joint Norwegian-

wedish power exchange); the Iberian Energy Market (MTBEL), established in 2007; 

and the EM integrating Ireland and Northern Ireland, also established in 2007. The 

theory behind the regional market approach is that more compatible arrangements 

can lead to the application of similar rules for all market players and hence tend to 

promote efficient trade (Deloitte 2005). Over time, regions or markets would become 

more clo ely integrated and form a single market. 

The adoption in 20 J 1 of the 3rd EU Energy Package across Member States saw the 

introduction of a range of legislative initiatives building on the work of the past for 

both the electricity Directive 2009l72/EC16 and gas Directive 2009173/EC 17 markets, 

with some novel legislative initiatives including the creation of a fonnal institution 

16 http://eur-lex .europa.euILexUriervlLexUrierv.do?uri=OJ :L:2009:211 :0055:0093:EN:PDF 
17 http:. ieur-lex .europa.eulLexUri ervlLexUri erv.do?uri=OJ:L:2009:21 1 :0094 :0136:en:PDF 
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for strengthened regulatory co-ordination, ACER (which replaces ERGEG) and the 

establishment of the European Network of Transmission System Operators for 

Electricity (ENTSO-E). The objectives of both ACER and ENTSO-E are to 

complement the work of national energy regulators by enabling a more coordinated 

approach to the rules applying to cross-border electricity flows, including the 

development of network and technical codes, at a European level. In this regard, they 

have been instrumental in the development of the EU Target Model. With this 

legislative package, the EU aims to fully integrate national energy markets by 2014, 

to include the SEM by 2017 (ACER 2015). 

Thus, the EU "has created a broad legislative framework goal: that is, building a 

single energy market, without providing clear guidance (or hierarchical constraint) to 

the lower-level units, that is, to the Member States as to how to implement this broad 

goal in regulatory practice" (Eberlein 2010:65). The cross-jurisdictional all-island 

energy market on the island of Ireland is a bounded initiative and reflects the 

intention and objective ofEU energy policy and legislation. It therefore makes for an 

interesting case study for exploring the issues of accountability and regulatory 

governance. Regarding the Irish arrangements as emblematic of the EU energy goal 

of regional energy governance, this research explores these issues in the all-island 

context. It is first necessary, however, to review the policy and legislative framework 

of the all-island energy market. 

2.2.2 AII-i land Energy Market Policy and Legislative Framework 

The EM has its origins in the All-Island Project (AlP), established in 2004 by the 

Minister for Enterprise, Trade and Investment in Northern Ireland and the Minister 

for Communications, Marine and atural Resources in Ireland. In that year, the 

Department of Enterprise Trade and Investment in Northern Ireland (DETI) and the 

Department of Communications, Marine and Natural Resources in Ireland 

(DCMNR) now known as the Department of Communications, Energy and Natural 

Re ources (DCENR), along with each of the respective Regulatory Authorities 

(RAs), the orthern Ireland Authority for Energy Regulation (NIAER), now known 

a the tility Regulator (UR) and the Commission for Energy Regulation (CER) in 

Ireland, jointly published the over-arching policy document for the development of 

an all-island energy market, entitled the All-Island Energy Market: A Development 

Framework. This policy statement set out a timeline for achjeving integrated gas and 
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electricity markets across both jurisdictions (DCMNR, DETI 2004). In doing so, the 

two jurisdictions voluntarily moved two years in advance of the EU's Regional 

Initiatives programme. 

The first phase of the All-Island Energy Market (AIEM) was the establishment of the 

Single Electricity Market (SEM), which consists of a single competitive wholesale 

electricity market on the island of Ireland (SEM Committee 2013). On 5 December 

2006, the Government of the United Kingdom of Great Britain and Northern Ireland 

and the Government of Ireland signed a Memorandum of Understanding (MoU) on 

the establishment and operation of the SEM. The MoU set out the broad objectives 

of the SEM along with high-level guidelines on the structure of the new wholesale 

market. This provided the basis upon which the SEM was to be established in Ireland 

and in Northern Ireland. The MoU (2006:7-8) sets out in policy terms what was 

expected in terms of subsequent legislation regarding the nature of the market and of 

the SEMC specifically: 

The legislation will establish special committees of NIAER and CER ("SEM 

Committees') to take decisions on their behalf as to the exercise of their 

respective functions in respect of the SEM. The legislation shall make such 

other provision as the Authorities consider expedient or necessary in 

connection with the performance by the SEM Committee of their functions ... 

It is recognised that the EM will develop over time through the exercise of 

regulatory functions. In addition, it is recognised that the actions of the 

Authorities over time may impact on the SEM. The Authorities are committed 

to a policy of ongoing co-operation in respect of the SEM and will consult with 

each other before acting in a manner which may materially affect the SEM. 

The legal framework for the introduction of the EM in Ireland was provided for by 

the President' s signing of the Electricity Regulation (Single Electricity Market) Act 

200i 8 
( " EM Act 2007") on 6th March 2007 (Government of Ireland 2007) and, in 

orthern Ireland, by the signing by the Privy Council on 21 st March 2007 of the 

Electricity ( ingle Whole ale Market) (Northern Ireland) Order 2007 ("SEM Order 

2001') (HM Government 2007).19 This legislation established the SEM Committee 

18 hltp:, www.oi reachlas.ie/documentslbiiis28/actsl2007/a507.pdf 
19 http:, www.iegisiation.gov.ukinisil2007/91 3/conlents 
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(SEMC), which has sole jurisdiction to make decisions on SEM matters on behalf of 

the RAs. Parliamentary Under-Secretary of State for Northern Ireland Maria Eagle 

M.P., when introducing the Draft Electricity (Single Wholesale Market) (Northern 

Ireland) Order 2007 to the First Delegated Legislation Committee on 1 i h March 

2007, described the legislative provisions in relation to the institutional form and 

membership of the decision-making authority (the SEMC) as follows: 

Schedule 2 provides for the authority's SEM committee to include up to three 

persons from the CER - the southern regulator - and the same number from the 

north, plus an independent regulator. The committee is one committee in 

practice, although technically - legally speaking - it is two committees, in order 

to ensure that there will be only three votes: one from the north, one from the 

south and one for the independent member. That is to try to ensure that there is 

no advantage one way or another.2o 

The establishing legislation set out the objectives of the SEMC when developing and 

making policy decisions on the SEM. While both the SEM Act 2007 and the SEM 

Order 2007 have the same objective, they differ in that each is particular to the 

jurisdiction in which it was enacted and the specific provisions in each are drafted 

within the context of the legislative corpus of that jurisdiction. Thus, while 

harmonisation of all regulatory functions is not required, the MoU envisaged that 

both governments would "consult each other on electricity matters within their 

respective jurisdictions that materially affect or are likely to materially affect the 

EM" (MoU 2006: 1). In May 2007, the RAs published a note on the high level 

regulatory arrangements for the EM (AlP 2007). This document set out the 

procedures and working arrangements necessary to support regulatory decision 

making in the EM. In developing the joint regulatory arrangements, both RAs were 

"guided by the need for clear lines of responsibility and best regulatory practice" 

(AlP 2007:2). This is in line with practices described in the academic literature. 

According to Baldwin and Cave (1999:286), "Regulatory accountability is 

particularly important when clear legislative mandates are hard to identify and when 

the divergent interests of various groups of consumers and producers have to be 

balanced. Accountability matters all the more when there are fundamental 

20 hnp:1J w\.\.w. publications.Parl iament.uk/paicm200607 /cmgeneral/deleg 1/07031217031250 l .htm (Column 28) 
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disagreements about the purposes of regulation"; these may include economIc 

efficiency, attaining social objectives or prioritising environmental objectives in 

energy markets. 

Such challenges are amplified in a single wholesale electricity market straddling two 

jurisdictions. The establishment of a single cross-jurisdictional wholesale electricity 

market on the island of Ireland has been the most significant strategic and 

transformational development in the regulation of electricity markets in Northern 

Ireland and Ireland to date and is the first step towards the AIEM, to include both 

electricity and gas.21 The intention is that the AIEM should: 

provide for competitive, sustainable and reliable markets In electricity and 

natural gas on the island of Ireland at the minimum cost necessary. It should 

operate in the context of the EU internal energy market and should deliver 

long-term economic and social benefits that are mutually advantageous to 

orthern Ireland and the Republic ofIreland. Customers [ ... ] should be free to 

source their energy needs from suppliers and service providers [ ... ] and 

generators be able to participate freely (DCMNR, DETI 2004:4). 

After eight years of successful operation, the SEM must now undergo radical 

transformation to comply with European legislation aimed at creating a single 

wholesale electricity market across Europe ( EM Committee 2015a:3). To this end, 

Member tates have recently adopted the EU Target Model. As stated in Section 

2.2.1 , the EM is not required to comply with the EU Target Model until 2017. In 

eptember 2014, the EMC published its recommendation on a new wholesale 

trading arrangement for the EM, termed ISEM or 'integrated SEM' (SEM 

Committee 20 14b). This is intended to more fully facilitate coupling of the SEM 

with the electricity market in the rest of Europe. The current focus of the SEMC in 

terms ofI EM is on detailed market design and implementation in advance of2017. 

In parallel , the existing governance arrangements for the all-island energy market are 

currently under review (DETI, DCENR 2013 , DCENR 2014:31). The present 

re earch is therefore timely, as policy-makers address not only the structure of the 

wholesale electricity market but the associated governance arrangements for that 

21 The RAs continue to work towards the establishment of the All-Island Common Arrangements for Gas (CAG) 
( E 1 Comm ittee 201 2a) 
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market. Any such changes will take place within the wider context of significant 

transformation in the manner and institutions of energy governance in Europe. As 

Eberlein (2010:61) has stated, 'experimental governance,22 (see also Sabel, Zeitlin 

2008) has emerged "in a context of profound sectoral transformation characterised 

by (a) high strategic uncertainty and technical complexity and (b) coordination 

deficits of traditional governance methods in a mUltipolar and highly politicised 

context where no single actor has the capacity to impose a solution." The following 

section describes the multi-level governance environment within which the SEMC 

operates. 

2.3 The Evolving Governance Framework 

2.3.1 Transformation of Governance 

When considering the issue of regulatory accountability in the all-island energy 

market, it is useful to consider it in the wider context of the transformation of 

governance that has occurred in Europe in recent decades (Thatcher, Stone Sweet 

2002) and indeed the transformation that has taken place in the governance of 

markets throughout the period (Co en, Thatcher 2005:30). The OECD defines 

governance as the constitutional, legal and administrative arrangements by which 

governments exercise their power as well as the related mechanisms for public 

accountability, the rule of law, transparency and citizen participation (OECD 

2002:268). Within Europe, over the last three decades there have been two key 

trends in the transformation of governance. Firstly, with the emergence of 

Independent Regulatory Authorities (lRAs), there have been changes in the ways in 

which government is organised. econdly, there have been important changes to 

what government does particularly in terms of the regulation of markets. This 

transformation of governance has been identified with the concept of the regulatory 

state (Majone 1994) and, more broadly, with the concept of regulatory capitalism 

(Braithwaite 2008, Levi-Faur 2005, Levi-Faur, lordana 2005 , Levi-Faur 2011 a, Scott 

2010b).23 

n Eberlein (20 I 0:61) defines 'experimentalist governance' in the European energy sector as "techniques designed 
to coordinate the decentralised activities of ' lower-level' units at the supranational EU level. 

2.1 con (2010b:20-21) states "The ' rise of the regulatory state' has powerfully captured the idea ofa shift in 
modes of governance away from the direct provision model of the welfare state to arms' length oversight by 
government of other providers. A principal emphasis of the regulatory state analysis has been on the growth in 

14 



Scot! (20 lOa: I) describes this transformation as "significant shifts in the institutions 

and processes of governance in most Members States of the OECD, as direct 

provision (sometimes characterised as welfare state governance) was, to some 

degree, displaced by the rise of the regulatory state." Tallberg sees the growth of 

governance beyond the nation state and the increase in the number and type of 

government organisational forms as two of the most pronounced political trends in 

recent decades (Tallberg 2002). These changes in the nature of how government is 

constituted and organised, and in the functions it carries out, set the scene for the 

emergence of the type of regional integration initiative that the all -island energy 

market represents. 

There is a substantial academic literature which examines the functioning of the EU 

as a system of multi-level governance. For example, see (Bovens 2007b, Curtin, 

Egeberg 2008, Sabel, ZeitIin 2008, Busuioc, Groenleer & Trondal 2012, Coen, 

Thatcher 2005, Kelemen, Tarrant 2011 ). Broadly, this literature examines how new 

systems of governance blend elements of supranational and intergovernmental 

approaches in a context where government has to involve a variety of actors and 

processes beyond the state. It also highlights the fact that the relationships between 

state and non-state actors have become less hierarchical and more interactive 

(Nugent 2003:473-474). Within the multi-level governance approach, which is 

closely associated with the concepts of policy networks and policy communities, 

decision-making competencies are deemed to lie with, and to be exercised by, not 

only national governments but also institutions and actors at other supranational, 

transnational and sub-national levels (Co en, Thatcher 2008, Eberlein, Newman 2008, 

Eberlein, Grande 2005, Heritier, Lehmkuhl 2011, Nugent 2003).24 

10rdana Bianculli and Fernandez-i-Marin (2015b: 1) define the study of regulatory 

governance as an analysis of ''the politics of regulation in the context of 

regulatory agencies. But recent scholarship has questioned some aspects of the regulatory state image, preferring 
to conceive of regulatory governance in a manner that is highly fragmented, both within the state and beyond the 
state, with substantial involvement of supranational and non-state organizations at every stage, including the 
making, monitoring and enforcement of nonns ... 1 now think the concept of ' regulatory capitalism' ... may 
bener capture developments. The concept of regulatory capitalism embraces the idea that there may be growth in 
both state regulation and non-state regulation - a simultaneous recentring and decentring." 

::A Mulgan (20 11 : 11) states," etworks ma) be understood as structures of collective action and decision making 
in which fonnally independent groups or individuals cooperate for shared purposes. They are commonly 
contrasted with both hierarchies, where the members are linked by fonnal control structures and in superior
subordinate relationships, and with markets, where self-interested parties are linked through formal agreements 
and contracts:' 
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globalization, in which different levels are often entrenched in policy processes while 

mUltiple actors, public and private, play an increasingly important role in decision

making, thus having an impact on regulatory outcomes." This research assesses 

accountability in the SEM, operating as it does in a multi-level governance context. 

The aforementioned transformations in governance are highly pertinent when 

considering the evolution of EU energy policy and the associated governance 

arrangements, which will be a specific focus for EU policy-makers in the short-term 

(European Commission COM (2015) 80 final). 

This European-level regulatory reform process builds on the EU's long-existing goal 

of the creation of an internal or single market. As mentioned above, a number of EU 

Directives have been agreed, requiring Member States to liberalise what were 

previously monopoly industries. These include telecommunications, gas, electricity 

and postal services. The objectives of these Directives echo many elements of the 

regulatory reform agenda. While most attention has been focused on privatisation, 

the ending of state monopolies and the expansion of European regulation, a key 

element of the regulatory reform agenda has been the creation of independent RAs at 

national level (Thatcher 2002: 125). 

During the 1980s and 1990s, executives and parliaments empowered an ever

increasing number of what Thatcher and Stone Sweet (2002: I) term "non

majoritarian institutions" (NMls). They define these as "those governmental entities 

that (a) possess and exercise some grant of specialised public authority, separate 

from that of other institutions, but (b) are neither directly elected by the people, nor 

directly managed by elected officials. Such institutions take a wide diversity of forms 

in Europe, including independent regulatory agencies, specialised courts, standard

setting boards, central banks, the European Commission and so on" (Thatcher, Stone 

weet 2002:2). uch institutions also play a central role in policy-making (Maggetti, 

Gilardi 20 11 , Maggetti 2009). 

Thatcher (2002: 126) distinguishes two broad groups within the set of independent 

RAs. The first are agencies such as utility regulators, general competition authorities 

and financial bodies which are set up to regulate markets. These are typically given 

powers to prevent " 'unfair competition ', enforce licences and sometimes control 

prices" (Thatcher 2002: 126). Importantly, at the point of establishment these 

agencies were also awarded powers over 'social ' or distributional aspects of markets. 
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This underlines the importance assigned to regulatory accountability for democratic 

governance. The second group are agencies with responsibility for promoting 'public 

interest' goals other than competition. These include, for example, agencies for the 

environment, health and safety and racial and gender equality (ibid: 126). The all 

island energy market would clearly fall into the former category. Thatcher observes 

(2011 :790) that fewer European Regulatory Authorities (ERAs) have been 

established for economic regulation than for social regulation and that those that 

have been established have limited formal powers, with the European Commission 

and national bodies having control over them within a network structure (ibid:79 I ). 

]n most countries, regulatory reform has generally involved reform of the regulatory 

framework, with greater emphasis being placed on market forces with the 

introduction of competition where possible (Massey, Daly 2003:339-340). The stated 

policy objectives of the All-island Energy Market Development Framework 2004 

conform with this general approach (DCMNR, DETI 2004). 

Thatcher (2002) identifies a number of functional reasons for the creation of what he 

terms NMls and for governments' delegation of substantial powers to them. He 

argues that such institutions are created, inter alia, to shift blame, to fulfil the need 

for credible commitments to bolster investor confidence in liberalised markets, and 

to respond to the technical and international demands placed on national 

policymakers. He also argues, however, that the functional advantages for elected 

officials of delegating to independent regulatory agencies are insufficient to explain 

the complexity of patterns of governance that emerged in Western Europe during the 

1980s and 1990s. Cross-national and cross-domain variations in delegation to 

independent RAs, in his view, suggest that there is no automatic link between the 

functional advantages of delegation and the creation of independent RAs. He states 

that "contextual factors [such as] policy learning and institutional isomorphism; state 

traditions and structures in regulation; political leadership; ]and] the broader 

institutional context of West European states" can better explain the differences in 

the spread of independent regulatory agencies, the timing of their creation and the 

ariety of institutional forms chosen (ibid: 136). In the case of the SEM, this research 

also aims to explore what Thatcher terms "contextual factors". This is done through 

the lens of historical institutional ism, an extremely useful approach for arriving at an 
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understanding of these contextual factors and of their implications for the future 

governance framework of the SEM. 

2.3.2 Accountability in a Transformed Governance Context 

This transformation of public governance has had important consequences in terms 

of democratic accountability. Maggetti (2010:1) identifies a number of ways in 

which the traditional model of representative democracy is being eroded, including 

through low participation rates in elections, growing cynicism on the part of 

electorates who feel disconnected from traditional representative institutions and the 

apparent declining role of the nation-state in favour of supranational and 

transnational means of decision-making. He continues (ibid: 1): 

In several countries we can observe a growing phenomenon of reassignment of 

political power from democratic institutions (Parliaments, governments, 

administration) to various non-elected bodies, which are not democratically 

accountable in the traditional sense of being politically responsive to citizens 

by means of a chain of political delegation. 

In his view, the legitimacy of non-elected bodies such as independent RAs requires 

deliberate scholarly examination (Maggetti 20 J 0:2). 

In the view of Rhodes (1997), the traditional mechanisms of accountability within 

representative democracy are not designed to cope with multi-organisational, 

fragmented policy systems. In considering the challenges that regulatory governance 

presents for constitutionalism, cott (201 Oa: 15) states that "while [orthodox 

constitutionalism] might once have been the most appropriate way to think about 

legitimating governance centred on the nation state, it is not capable of legitimating 

the diffuse governance patterns associated with contemporary regulation." Many 

governments now realise that managing from a distance has created accountability 

and control issues in regulated markets. According to Scott (2000:38): 

The centrality of the accountabi I ity debates in contemporary political and legal 

discourse is a product of the difficulty of balancing the autonomy given to 

tho e exercising public power with appropriate control. The traditional 

mechanisms of accountability to Parliament and to the courts are problematic 

because in a complex administrative state, characterized by widespread 

delegation of discretion to actors located far from the center of government, the 
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conception of centralized responsibility upon which traditional accountability 

mechanisms are based is often fictional. 

The OECD (2002:24-28) has defined the key challenges in improving the patterns 

and institutions of governance as follows: 

(i) Lack of clarity about the difference between the various types of agencies, 

authorities and other government bodies and about their strengths and 

weaknesses 

(ii) Lack of clarity about roles and accountability and lack of top governance 

capacity 

(iii) Weak accountability mechanisms to ministers and ministries, Parliament 

and civil society 

(iv) Weak co-ordination mechanisms. 

There is no doubt that the effects of the delegation of authority to independent 

regulatory agencies in terms of accountability and legitimacy are complex (Arnull, 

Wincott 2002, Benz 2007, Bergman, Damgaard 2000, Curtin, Mair & Papadopolous 

2012, Fisher 2004, Harlow, Rawlings 2007, Papadopoulos 2010). Some associate 

this complexity with a diminution of accountability (Kerwer 2005, SchiIlemans, 

Bovens 2011). Others, such as Scott, argue that this new complexity, often 

characterised by greater "interdependence" and "redundancy", allows for "extended 

accountability", that is, strengthened accountability arrangements (Scott 2000:50-

45). In his view, this development has reached a stage where independent regulators 

should be regarded as an aspect of good governance, constituting part of the 

machinery through which government is rendered accountable. Black (2009) takes a 

different per pective and argues that it is beside the point to search for ways in which 

legitimacy and accountability can be enhanced in what she terms "polycentric 

regulatory regimes" and that academic endeavour should enquire into "the dynamics 

of accountability and legitimacy relationships and to how those in regulatory regimes 

respond to them in order to understand how accountability and legitimacy of such 

regimes can be enhanced" (Black 2008: 137). 

lrrespecti e of the view adopted, it is clear that concerns about democratic 

accountability and legitimacy are live in the academic debates (Behn 2001, Black 

2008, Black 2012, Maggetti 2010, laughter 2001). In Maggetti's view (2010:3), net 
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losses of legitimacy from the political system through the establishment of JRAs are, 

in theory, compensated for by additional legitimisation procedures such as "high 

credibility and/ or efficiency of IRAs, based on the assumption that they are more 

proficient in producing qualitatively better outputs than democratic institutions; and 

... the expected high procedural accountability of JRAs, i.e. the assumption that they 

operate more lawfully, transparently, openly and fairly than ordinary bureaucracies 

can do." 

In response to the range of such concerns raised about democratic accountability, 

governments have produced a range of "Better Regulation" publications which are 

written with a view to improving institutional clarity and the structure and 

performance of governance at the top of these organisations (see for example 

Department of An Taoiseach 2004, European Commission 2006). It is within this 

overall context that the sections below address the issue of accountability and 

regulatory governance. 

2.4 Accountability 

Defining what is meant by ' accountability ' can prove elusive and much depends on 

"the terms of the relationship and on its institutional context" (Mulgan 2011 :1). The 

literal notion of ' giving a count' is illustrative of a traditional concept of 

accountability, where the relationship between sovereign and subjects, principal and 

agents, forum and actor is the defining element (Bovens 2010:951). In terms of 

public administration, it is closely associated with the international New Public 

Management refonn agenda of the 1980s and J 990s. It is a word easily used in 

political discour e and policy documents because of the image of transparency and 

trustworthiness that it conveys. As Mulgan (2000:555) notes, it is a word which 

"now crops up everywhere perfonning all manner of analytical and rhetorical tasks 

and carrying most of the major burdens of democratic 'governance'." It is used to 

describe many " loosely defined political desiderata, such as good governance, 

transparency, equity, democracy, efficiency, responsiveness, responsibility and 

integrity" (Bovens 2010:946). MacCarthaigh (2012:23) states that "political failures, 

policy implementation deficits and general deviations from normative conceptions of 

good governance are now routinely attributed to problems of accountability." 
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However, Bovens (201 Oa:956) argues that this opacity of definition has severely 

hampered systematic academic analysis. In his view, "too much incoherence in the 

accountability discussion is undermining accountability practices" (Bovens 

2010:947). In an attempt to bring clarity and order to the debate, he proposes two 

distinct but interrelated concepts of accountability: accountability as a mechanism 

and accountability as a virtue (Bovens 2010:948). In the case of the former, 

accountability studies are concerned with whether or not institutional actors can be 

held accountable ex post facto [emphasis in original]. In the case of the latter, the 

research focus is on the conduct of actors in their institutional setting (Bovens 

2010:948); or, as in Mulgan's (2011 :2) view, on the internal capacity of an actor "for 

considered and conscientious action usually described as acting "responsibly"." 

This theoretical distinction between accountability as a mechanism and as a virtue 

informs the methodology of this research, and is detailed in Chapter 3. 

2.4.1 Accountability as a Virtue 

Accountability studies often implicitly use accountability in the active sense and 

focus on the performance of officials and agents set against standards for evaluating 

the behaviour of public actors (Considine 2002, Bovens 1998:26-38). Actors are 

taken to be 'virtuous' and to demonstrate a desire to act in a transparent, fair and 

equitable manner (Bovens 2010:949). Accountability has become internalised "as 

though the conscientious professional is in an imaginary dialogue with his or her 

clients and answering to them" (Mulgan 2011 :3). In this context, the main items on 

the research agenda are evaluating the conduct of actors and analysing the factors 

that induce responsible behaviour. Accountability studies that see accountability as a 

irtue are basically "normative studies about good - public or corporate - governance 

and about how to achieve this" (Bovens 2010: 957). In these studies, accountability 

deficits manifest them elves as inappropriate behaviour or ' bad' governance, which 

is unrespon i e, opaque, irresponsible or even deviant (Bovens 2010:957). For this 

rea on, Blage cu et af (2005: 11) describe accountability as "less of a mechanism of 

control and more a process of learning." Jordana, Bianculli and Fernandez-i-Marin 

(20 15b:3) note that "it is very difficult to establish empirically whether an official or 

an organi ation has accountability virtues." As part of its investigation into the issue 

of accountability, the present research explores with study participants their views on 
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the theoretical concept of accountability as a virtue, specifically within the context of 

the SEM. 

2.4.2 Accountability as a Mechanism 

Accountability studies which conceive of accountability as a mechanism focus on the 

relationship between agents and forums. Bovens (201 Oa:948) describes it as "a social 

'mechanism', as an institutional relation or arrangement in which an agent can be 

held to account by another agent or institution." From Bovens' perspective then, 

"accountability thus has a relational core to it" (Bovens, Schillemans and Goodin 

20140:3). The authors clarify that, across a variety of disciplines, "two central 

theoretical models stand out in accountability research ... the rational principal

agent theory (emphasis in original) and the social contingency model (emphasis in 

original)" both of which are based on a relational core (ibid: 13). The literature 

contains a range of theoretical approaches to accountability as a mechanism. 

Principal-agent theory, for example, defines accountability as a particular type of 

relationship between actors. An accountability relationship, Kerwer suggests 

(2005:456), is "established whenever a principal controls an agent acting on his 

behalf. An agent is accountable to a principal if the principal receives information on 

the actions of the agent and has the ability to impose sanctions." As well as this basic 

definition, academic commentators and analysts consider two elements to be 

important for analysing accountability. Firstly, an accountability relationship requires 

justification, such as the delegation of authority (Schedler et al 1999: 17); without 

this, accountability relationships would simply be power relationships. Secondly, 

accountability relationships can be contested (Kerwer 2005:456). 

In his discussion of accountability and global regulators, Kerwer (2005) highlights an 

important shortcoming of the principal-agent framework: that accountability 

relationships are almost always seen as the result of a principal delegating decision

making authority to an agent. He argues that the exclusive focus on hierarchical 

delegation does not capture all possible types of accountability relationships. These 

can be not only internal (within an organisation, or a government bureaucracy) but 

also external. uch accountability relationships differ in that the principal is not 

necessarily hierarchically superior to the agent (Kerwer 2005:457). Thatcher 

(2005:339) argues that it is more accurate to speak of "accountabilities" as there are 

many different forms including legal checks, transparency, procedures, monitoring 
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and control by principals. Scotl (2000:42) discerns three directions of accountability. 

It "may be rendered to a higher authority ('upwards accountability'), to a broadly 

parallel institution (,horizontal accountability') or to lower level institutions and 

groups (such as consumers) (,downwards accountability')". Mulgan (2011 :4) defines 

"360-degree" accountability as implying accountability "in all three directions: 

upward, outward, and horizontal." 

Such typologies of accountability tend to be context dependent (ibid:4). In 

considering the question of accountability and regulatory governance in the SEM, I 

use Bovens' relational concept of accountability. I do so because, upon reviewing the 

governance framework of the SEM, it is not immediately obvious who in fact are the 

principal(s) of this regulatory institution. As O'Kelly and Dubnick (2014:2) note, the 

'Bovens model' enables the researcher to expand beyond the "more traditional and 

mechanistic 'principal-agent' perspectives" (which I would argue did not neatly apply 

in this case) and instead "focus on particular social relations in the development of 

accountability" (which in my view is the most approproate perspective for mapping 

and evaluating accountability within the governance framework of the SEMC). Of 

course, this approach is not without its limits. As O'Kelly and Dubruck note, the 

relational model put forward by Bovens deliberately establishes the narrow actor

forum interaction as the core relationship, which means that "consideration of other 

forms of accountability relationships are put aside ... [such as] other, often more 

substantive, situational factors (e.g. norms, values, rules, etc.)" (ibid:6). In addition, 

the focus on process and hierarchy contained in the 'Bovens model' "acts to constrain 

thinking about accountability and allows people to drive themselves back towards the 

very principal-agent thinking that the forum metaphor could have surpassed" (ibid:2). 

otwithstanding such criticism, the authors confirm that the 'Bovens model' has 

"pro en its value as an analytical framework" (ibid:6). In order to address such 

criticism and in view of the relative immaturity of the SEMC as an established 

institution, I chose to use Bovens' conceptual framework of accountability as a 

mechanism and as a virtue (Bovens 2010). Further, this research blends Scotl's 

(2000) and Mulgan 's (2011) typologies. 25 The "360-degree" view, with its concept of 

2.' J blend Mulgan's 360-degree model (20 11 ) and Scott's three directions of accountability (2000) but 1 exchange 
Mulgan's term "outward" for cott's term "downwards" which 1 think is more appropriate for considering 
accountability in regulatory governance arrangements for utility markets. 
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combined accountability mechanisms in three directions, is used to examine upward 

accountability within the structured hierarchy of the parliamentary systems of the UK 

and Ireland, horizontal accountability to the courts, ombudsmen and auditors, and 

downward accountability to electricity consumers. 

Considine (2002:23) argues for the need to "approach the accountability issue as a 

problem with multiple levels and more than one possible meaning". The 

transformation of governance, as discussed in Section 2.3.1, and in particular 

governance through networks, as evidenced in the energy sector, assigns increasing 

power to officials. A networked form of governance such as this "undervalues the 

traditional mechanisms of representative democracy" (Rhodes 1997:21). In Scott's 

(2000:39) view, "trust in the mechanisms of accountability is ... a central 

precondition for the legitimate delegation of authority." 

In terms of EU energy governance, the legitimacy of ACER which was established in 

2009 as a ERA rests on "a rugh level (and unique concentration) of professional 

expertise in a specialized regulatory domain" (Eberlein, Newman 2008:43). This 

research aims to investigate how accountable governance of what Levi-Faur has 

termed the "agencified network" or "networked agency" (Levi-Faur 2011 b:827) is to 

be secured, that is, a governance system that lies outside the traditional principle

agent type hierarchies and, further, one that is highly dependent on the technical 

expertise of regulatory officials working together. The extent to which transformation 

of energy regulation, with its "horizontal and vertical differentiation of regulatory 

authority" (Eberlein, Grande 2005:93), is matched with upwards, horizontal and 

downwards accountability mechanisms at EU and regional governance levels is a 

central focus of the research. 

2.4.3 The Importance of Accountability 

Accountabil ity matters because it is central to democratic governance. The gradual 

erosion of public trust in government and political support is a pernicious trend in 

many industrialised democracies (Bovens 2010:954, Olsen 2013:448). Accountable 

governance, in the sense of transparent, responsive and responsible governance, is 

meant to ensure public confidence in government and to bridge the gap between the 

governed and government (Aucoin, Heintzman 2000:49-52). Bovens (2010:954-956) 

offers four ways in which accountability matters. Firstly, it can provide public 

catharsis, particularly in cases of tragedies, fiascos and failures. Secondly, 
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accountability mechanisms are essential for the democratic process because they 

provide public representatives and voters with the information needed for judging the 

conduct of the elected government. Thirdly, accountability to legal and 

administrative forums, such as courts, auditors, ombudsmen, inspectorates and 

controllers, is an important mechanism for preventing and detecting corruption and 

the abuse of public power. Fourthly, accountability mechanisms can be a tool to 

induce reflection and learning, and as a feedback mecharusm than can make and keep 

governments, agencies and officials effective in delivering on their promises (Bovens 

2010:956). 

In Ireland, as in the Westminster and similar parliamentary traditions, the concept of 

ministerial responsibility to parliament is central. This places considerable emphasis 

on mechanisms of political and administrative control that support the supremacy of 

parliament. In such contexts, questions of regulatory accountability tend to focus on 

mechanisms of account (Bovens 2010:963). However, in light of recent substantial 

regulatory failures, particularly in the international and domestic banking and 

financial sectors, questions are being asked not only about mechanical failures of 

account but about the behaviour of actors in their institutional settings, especially 

when these are independent RAs and are distanced from traditional democratic 

controls.26 The distinction that Bovens (2010) draws between accountability as a 

virtue and accountability as a mecharusm is highly relevant here. Both refer to 

transparency, openness, responsiveness and responsibility. However, in the former, 

these are properties of the actor; in the latter, they are properties or desirable 

outcomes of the mechanism. According to Bovens (2010a:954), accountability as a 

virtue is important because it provides legitimacy to public officials and 

organisations. Accountability as a mechanism is, in his view, instrumental in 

achieving accountable governance. Together, these accountability arrangements 

contribute to the legitimacy of public governance. 

In mapping accountability in the SEM's governance arrangements, this research 

draws on Bovens ' conceptual framework. This is shown in the table below. 

26 ee hnps:llinquiries.oireachtas.ie/banking/ and hnp: /Iwww.parliament.uklbusiness/committees/comminees-
archive/treasury-committeelbankingcrisisl 
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BOVENS' TWO CONCEPTS OF ACCOUNT ABILITY 
Accountability as a Virtue Mechanism 

Locus Behaviour of actor Relation actor-forum 
Focus Evaluative/prescriptive Analytical/descriptive 

Substantive standards Effect of arrangements 
Field of study Good governance Political and social control 
Research design Dependent variable lndependent variable 
lmportance Legitimacy Various goals 
Deficit lnappropriate behaviour Absent or malfunctioning mechanisms 

Table 2.1: Two concepts of accountability (Bovens 2010:962) 

Notwithstanding the acknowledged difficulty of proving whether an official or an 

organisation demonstrates the theoretical properties of accountability as a virtue 

(transparency, openness, responsiveness and responsibility), this research takes the 

approach that analysing accountability in the case of regulatory governance of the 

SEM can best be achieved by exploring it, with the key actors involved, in the light 

of both of Bovens ' concepts of accountability. As Bovens states, "Accountability 

mechanisms are meaningless without a sense of virtue and, vice versa, there is no 

virtue without mechanisms" (2010:962). The research assesses the adequacy of the 

SEM 's accountability provisions from three normative perspectives: democratic, 

constitutional and learning. Bovens, Schillemans and 't Hart (2008:225) define the 

three normative perspectives as follows: 

In the democratic perspective, accountability arrangements should effectively 

link government actions to the ' democratic chain of delegation'. In the 

constitutional perspective, it is essential that accountability arrangements 

prevent or uncover abuses of public authority. In the learning perspective, 

accountability is a tool to make governments effective in delivering on their 

promises. 

2.5 Institutions and Accountability 

To map and evaluate accountability in the governance framework of the SEM, it is 

necessary to consider the institutional context within which it operates. Mashaw 

(2006: 117) states that "at base, much of the dispute about accountability is a dispute 

about what particular institutions are meant to do, not how accountable they are in 

the doing of it." 

Independent RAs are clear examples of new institutional structures that have 

emerged over the last two decades. As well as existing to carry out statutory 

responsibilities within their own jurisdiction, energy RAs are embedded in wider 
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network governance arrangements.27 Coen and Thatcher (2008:67) identify three 

important features of network governance arrangements in the European context: 

firstly, they offer a form of sectoral governance (in this case, energy); secondly, they 

are the embodiment of a "shift of power from previously well-established levels to 

organisations or individuals whose main role is linking actors"; and thirdly, network 

governance arrangements alter "the mode of governance away from hierarchy 

towards more 'horizontal' and co-operative forms of decision making." Thus energy 

regulatory functions are today distributed across several levels of governmental 

activity. 

Eberlein and Grande (2005:93-94) suggest that one perspective on these 

developments is to view the regulatory state in the European context as one which "is 

integrated into the European multi-level system of policy-making, covering national 

(and in some cases sub-national) and supranational actors and institutions." It is this 

shift to new institutional arrangements and modes of governance that raises questions 

about the adequacy of their accountability arrangements. By design, their regulatory 

governance is located outside traditional principal-agent type relationships, including 

ministerial hierarchies (Eberlein, Newman 2008, 10rdana, Bianculli & Fernandez-i

Marin 20 15b). Mashaw (2006: 116) states that institutional design issues are 

essentially a set of choices amongst "competing and overlapping accountability 

regimes." Having outlined the key scholarly debates on accountability, I now 

propose to discuss briefly some of the key academic debates on institutionalism in 

order to provide a theoretical framework for the subsequent exploration of the issue 

of institutional design, persistence and change with the key actors involved in the 

establishment and administration of the SEM. 

2.5.1 An Institutional Perspective 

Campbell (2004: 1) defines institutions as "the foundation of social life." March and 

Olsen (2004:5) state that "the polity is a configuration of formally organised 

institutions that defines the setting within which governance and policy making take 

place." They expand this to include the issues of resources and meaning (ibid:5), 

describing an institution as 

27 For example, in the case of the EM, both UR and CER each operate simultaneously at the sub-national, cross
jurisdictional. regional and pan-European levels of energy governance. 
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a relatively stable collection of rules and practices, embedded in structures of 

resources [emphasis in original] that make action possible - organizational, 

financial and staff capabilities, and structures of meaning [emphasis in 

original] that explain and justify behaviour - roles, identities and belongings, 

common purposes, and causal and normative beliefs. 

In terms of their origination, Campbell (2004: 1) states that, "Institutions are 

settlements born from struggle and bargaining. They reflect the resources and power 

of those who made them and, in turn, affect the distribution of resources and power 

in society." Critically, institutions shape political outcomes (Mahoney, Thelen 

2010:1). 

Institutional ism "connotes a general approach to the study of political institutions, a 

set of theoretical ideas and hypotheses concerning the relations between institutional 

characteristics and political agency, performance and change" (March, Olsen 2005:4) 

There are many approaches to institutional analysis.28 This research focuses on the 

three major versions: historical , rational choice and sociological institutionalism 

(Hall , Taylor 1996, Peters 2000). 

These variants are often referred to as ' new' forms of institutional analysis or neo

institutional ism because each descends from an older version.29 All three cut across 

the di sciplines of sociology, political science and economics. Earlier academic 

debates were concerned with differences and points of distinction between the 

paradigms (Campbell 2004). Subsequent debates considered how the theoretical 

approaches complement each other (Hall , Taylor 1996, Peters 2000, CampbeJl, 

Pedersen 200 1). More recently, attention has shifted to addressing what Hall 

(20 I 0:204) terms the "second-order problem" of explaining how and when 

institutions change. The following discussion describes the main contours of each of 

the key theoretical approaches within neo-institutionalism. 

2.5.2 eo-Institutionali m 

Hall and Taylor ( 1996:937) identi fy two issues that, in their view, are fundamental to 

any institutional analysis: firstl y, how to construe the relationship between 

:!8 Peters (2000:2) identifies seven versions of institutional ism. 

N There is a ~ide literature that explores the theoretical roots of each of the three major variants of neo
institutional ism (Cam pbell 2004, March, Olsen 2006, Peters 1996, Rhodes 2006). For the purposes of this 
research, I confine my analysis to the three major variants of neo-institutionalism outlined. 
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institutions and behaviours; and secondly, how to explain the process by which 

institutions originate or change. They identify three different analytical approaches, 

each of which has been categorised under the heading of 'new institutional ism ' 

(ibid:5) . 

2.5.2.1 Historical Institutionalism 

Historical institutional ism, derived from classical political economy, has been 

conceptualised by political scientists "who have studied how political and economic 

decision-making is affected by the institutional arrangements of states, by the 

institutional arrangement of economies and by the institutional connections between 

states and economies" (Campbell 2004). Historical institutionalists define institutions 

as the formal or informal procedures, routines, norms and conventions embedded in 

the organisational structure of the polity or political economy (Hall, Taylor 1996:6). 

Historical institutional ism has four distinct features (Hall, Taylor 1996:938). Firstly, 

historical institutionalists tend to conceptualise the relationship between institutions 

and individual behaviour in relatively broad terms. Secondly, they emphasise the 

asymmetries of power associated with the operation and development of institutions. 

Thirdly, they tend to have a view of institutional development that emphasises path 

dependence and unintended consequences. Fourthly, they are especially concerned to 

integrate institutional analysis with the contribution that other kinds of factors, such 

as ideas, can make to political outcomes (Hall, Taylor 1996:938). 

The key conclusion of this approach is that institutions "constrain and refract 

politics" rather than directly determining outcomes (Steinmo, Thelen & Longstreth 

1992:3). From historical and comparative perspectives, historical institutionalism 

focuses on the formal and informal aspects of government, analysing the 

determinants of policy and its outcomes (Campbell 2004). 

Central to this school of thought is the notion that institutions, once established, have 

a continuing effect on subsequent decision-making and institution-building episodes, 

and that policy-making and institutional change tend to be path-dependent (Camp bell 

2004). This is because institutions constrain the choices available to decision

makers; because decision-makers incrementally adjust their policies and institutions 

in re pon e to feedback received from their constituents; and because decision-
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makers learn gradually which policies and institutions best suit their purposes 

(pierson 2000a, Pierson 2000b). Pierson (2000a: 259) states, 

institutions induce self-reinforcing processes that make reversals of course 

increasingly unattractive over time. In contexts of complex social 

interdependence, new institutions and policies are costly to create and often 

generate learning effects, coordination effects, and adaptive expectations. 

Institutions and policies may encourage individuals and organisations to invest 

in specialised skills, deepen relationships with other individuals and 

organizations and develop particular political and social identities. These 

activities increase the attractiveness of existing institutional arrangements 

relative to hypothetical alternatives. As social actors make commitments based 

on existing institutions and policies, their cost of exit from established 

arrangements generally rises dramatically. 

This underlines another key attribute of historical institutionalism: that path 

dependence generates increasing returns (Pierson 2000a). Pierson (ibid:260) argues 

that, to understand the sources of political stability and change, it is essential to take 

account of the concept of increasing returns in relation to the actors' thought 

processes; the path dependent nature of policy formulation; and the persistence of the 

associated political institutions themselves. North (1990a:98-99) states 

At every step along the way there were choices - political and economic - that 

provided real alternatives. Path dependence is a way to narrow conceptually 

the choice set and link decision-making through time. It is not a story of 

inevitability in which the past neatly predicts the future. 

Pier on (2000a:265) states that "knowledge of the dynamics of increasing returns 

proces es can greatly sharpen our understanding of why particular junctures (and 

which a pect of them) are critical and why timing often counts for so much in 

politic ." 

Another ke focus of historical institutional ism has been the abrupt and 

revolutionary shifts in policy and institutions that represent sharp breaks from the 

past (Campbell 2004). In keeping with this perspective, many historical 

institutionalists di ide the flow of historical events into periods of continuity 

punctuated by 'critical junctures', defined as moments when substantial institutional 
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change takes place and a 'branching point' is created from which historical 

development moves onto a new path. Because of the premium placed on path 

dependency within this variant of neo-institutionalism, this has caused some to 

question the strength of the approach (Peters 2000:6). Capoccia and Keleman (2007) 

address in detail the issue of critical junctures and path dependence. More recent 

academic debates emphasise how institutions change in a gradual and evolutionary 

manner, with existing structures limiting and shaping new ones (Mahoney 2000, 

Mahoney, Thelen 2010, Streeck, Thelen 2005). Viewed from this perspective, 

evolutionary change occurs through 'displacement' (the removal of existing 

institutions within a regime), ' layering' (creating new institutional elements in old 

regimes), 'drift' (deliberate neglect of institutions) and 'conversion' (institutions 

remain formally the same but are interpreted or enacted in new ways) (Streeck, 

Thelen 2005:31 , Mahoney, Thelen 2010:15-18, Thatcher, Coen 2008:808). 

2.5.2.2 Rational Choice Institutionalism 

Rational choice institutional ism is a theoretical approach to the study of institutions 

which argues that actors use institutions to maximise their utility (Campbell 2004). 

Arising from the study of American congressional behaviour which paradoxically 

demonstrated a considerable ability to secure stable, rather than volatile, majorities 

for passing legislation in the U Congress (Hall , Taylor 1996:942-943), rational 

choice institutional ism developed at the same time as, but in relative isolation from, 

historical institutional ism. 

Hall and Ta lor (1996:944-945) identify four notable features of rational choice 

institutional ism. Firstl this ariant of institutional ism suggests "that the relevant 

actors have a fixed set of preferences or tastes, behave entirely instrumentally so as 

to maximi e the attainment of these preferences, and so behave in a highly strategic 

manner that presume extensive calculation." econdly, "rational choice theorists 

tend to ee politics a a eries of collective action dilemmas." Thirdly, rational choice 

institutionali m empha i es "the role of strategic interaction in the determination of 

political out-come ." Fourthly, rational choice institutionalists have developed "a 

distincti e approach to the problem of explaining how institutions originate ... The 

process of institutional creation usually revolves around voluntary agreement by the 

rele ant actors; and , if the institution is subject to a process of competitive selection, 
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it survives primarily because it provides more benefits to the relevant actors that 

alternate institutional forms." 

2.5.2.3 Sociological Institutionalism 

Sociological institutional ism proposes "that many of the institutional forms and 

procedures used by modern organisations were not adopted simply because they 

were most efficient for the task at hand, in line with some transcendent 'rationality'." 

Instead, this approach argues "that many of these forms and procedures should be 

seen as culturally specific practices, akin to the myths and ceremonies devised by 

many societies, and assimilated into organisations, not necessarily to enhance their 

formal means-ends efficiency, but as a result of the kind of processes associated with 

the transmission of cultural practices more generally" (Hall, Taylor 1996:946-947). 

Sociological institutional ism typically seeks explanations for "why organisations 

take on specific sets of institutional forms, procedures or symbols; and it emphasises 

how such practices are diffused through organisational fields or across nations" (ibid: 

947). 

Hall & Taylor (1996:947-949) identify three distinguishing features of sociological 

institutional ism. Firstly, it tends to define institutions broadly "to include, not just 

formal rules, procedures or norms, but the symbol systems, cognitive scripts, and 

moral templates that provide the 'frames of meaning' guiding human action" 

(ibid:947). uch a definition breaks down the conceptual divide between 

'institutions' and 'culture', tending to redefine 'culture' itself as 'institutions'. 

econdly. sociological institutional ism emphasises the 'cognitive dimension' of 

institutional impact, that is, ''the way in which institutions influence behaviour by 

providing the cognitive scripts, categories and models that are indispensable for 

action, not least because without them the world and the behaviour of others cannot 

be interpreted" (ibid:948). According to this school of thought, "institutions 

influence beha iour not simply by specifying what one should do but also by 

specifying what one can imagine oneself doing in a given context" (ibid:948). 

Institutions affect not simply individuals' strategic calculations but their very 

identity. 

Hall and Taylor also outline the distinctive approach offered by sociological 

institutional ism to the problem of explaining how institutional practices originate and 

change (1996:949). In their analysis, rational choice institutionalism explains the 
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development of an institution with reference to the efficiency with which it serves 

the material ends of those who accept it. In contrast, they argue, the sociological 

intuitionalism approach takes the view that new institutional practice is adopted 

not because it advances the means-ends efficiency of the organisation but 

because it enhances the social legitimacy of the organisation or its participants. 

In other words, organizations embrace specific institutional fonns or practices 

because the latter are widely valued within a broader cultural environment. In 

some cases, these practices may actually be dysfunctional with regard to 

achieving the organization's fonnal goals (Hall, Taylor 1996:949). 

March and Olsen (1989:21-38) describe this as a "logic of appropriateness" In 

contrast to a "logic of instrumentality". This view opens up some interesting 

questions relating to the all-island energy market. For example, was its creation a 

symbolic statement in the context of a new constitutional settlement on the island of 

Ireland, following the then recently agreed Good Friday Agreement? Or was it the 

antithesis of this: a bureaucratic, technocratic, functionalist approach to improved 

market efficiency? 

2.5.2.4 Comparing Institutionalisms 

All three institutional paradigms seek to elucidate the relationship between 

institutions and their social and political contexts by addressing two specific issues: 

firstly , the relationship between institutions and actors' behavior and, secondly, how 

institutions originate and change. 

I n contrast to historical institutionalism, rational choice institutionalism has 

"de eloped a more precise conception of the relationship between institutions and 

behaviour and a highly generalizable set of concepts that lend themselves to 

systematic theory building" (Hall, Taylor 1996:950). However, as the authors note, 

these rest on a relatively simplistic image of human motivation which misses many 

of its important dimensions (ibid:950). The approach has nevertheless made 

significant contributions in relation to key areas of politics and in particular "the 

importance that flows of infonnation have for power relations and political 

outcomes" (ibid:951). ociologicai institutional ism specifies ways in which 

institutions affect underlying preferences or identities that rational choice 

institutionalists take as given (ibid:951). It argues that even highly instrwnental 
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actors may choose strategies, and rivals, from culturally specific repertoires. Thus the 

institutional environment may affect the range of strategies available to the actors 

(ibid:951 ). 

In relation to how institutions originate and change, rational choice institutional ism 

provides elegant accounts of institutional origins, focusing primarily on the functions 

that these institutions perform and the benefits that they provide. The strength of this 

approach rests on its ability to explain why institutions persist, as this is often 

dependent on the benefits they can deliver. However, this approach is weaker than 

the other two variants of neo-institutionalism in describing the origins of institutions 

(ibid: 952). Historical institutional ism and sociological institutional ism approach the 

problem of explaining how institutions originate and change quite differently. 

Both variants begin by pointing to the fact that new institutions are created or 

adopted in a world already replete with them (ibid:953). Sociological institutionalists 

use this starting point to explore how existing institutions structure the field of vision 

of those contemplating institutional reform. They focus attention on the processes 

through which those developing new institutions 'borrow' from the existing world of 

institutional templates. Sociological institutionalists' conception of why a particular 

institutional model is chosen goes beyond considerations of efficiency and assigns 

importance to the role that "collective processes of interpretation and concerns for 

social legitimacy play in the process" (ibid:953). When examining the creation of the 

all-island energy market, this approach appears to have value as a way of exploring 

policy-makers' thinking and may shed light on design inefficiencies in the SEMC's 

institutional arrangements. As the EU moves towards closer market integration and 

regulatory co-ordination will policy-makers create a single all-island regulatory 

bod rather than continuing with the arguably less efficient dual regulatory body 

model currently in existence? If they do so, will this be because of a tendency, 

identified by sociological institutionalists, to ensure social legitimacy of the new 

structures and systems? Furthermore, can sociological institutional ism be used to 

arri e at a hared view of a minimum of cultural acceptability which should 

characteri e the EMC's future institutional design? 

In contrast to sociological institutionalism, historical institutionalists highlight the 

power struggles often involved in institutional creation and the way in which the 

power relations within existing institutions give some actors or interests more power 
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than others over the creation of new institutions (ibid:954). To this they "marry a 

concept of path dependence that also recognises the importance of existing 

institutional templates to processes of institutional creation and reform" (ibid:954) . 

This is of direct relevance to any attempt to understand the creation of the all -island 

energy market, as policy-makers built on existing institutional arrangements to create 

the SEMC. 

Each of these approaches thus provides "a partial account of the forces at work in a 

given situation and capture different dimensions of the human action and 

institutional impact present there" (Hall, Taylor 1996:955). The authors argue that if 

the most extreme assumptions of each school's theoretical position are relaxed, they 

share considerable common analytical ground on which the insights of one approach 

might be used to supplement or strengthen those of another (ibid:955). This 

conclusion is reflected in current academic work on institutional change, which 

focuses on what is common amongst the three approaches rather than what 

distinguishes them (Mahoney, Thelen 2010). Hall (2010:220) concludes that it is 

precisely these "points of tangency" between rational choice and historical 

institutional ism, in combination with the insights of sociological institutional ism, 

that offer the greatest opportunity for advancing academic research in this field of 

study. 

]t is this approach that has been taken in carrying out this research. Sociological 

institutional ism plays an important role in considering how institutions originate. 

Historical institutional ism makes it possible it look back over time to trace the 

evolution of the institution. It can also assist with examining institutional origins and 

how and with what ease institutional change has occurred (Peters 2000:6); and a 

combined theoretical framework, drawing on historical , rational choice and 

sociological institutional ism, may assist with conceptualising how these institutions 

might develop into the future. 

2.5.3 Conclu ion 

A number of points relevant to this research emerge from a review of the academic 

literature. Firstly, while the literature on institutional ism offers important conceptual, 

methodological and theoretical tools for analysing institutions and particularly for 

understanding institutional change, there are few examples where, particularly in 

relation to regulatory institutions in multi-level governance regimes, the relationship 

35 



between institutional change over time and institutions' regulatory accountability 

have been examined. Secondly, a review of the accountability literature reveals 

minimal exploration of accountability as a process of continuous evolution occurring 

simultaneously with institutional change. 

The example of policy-making and institutional-building which the all-island energy 

market represents therefore offers a rich opportunity to consider the issue of 

institutional change and design as it evolves to implement the EU Target Model; and 

to examine its governance arrangements for accountability, viewing accountability as 

a virtue and as a mechanism, in a multi-level governance context. 

The research draws on rational choice institutional ism and sociological 

institutionalism where elements of both theoretical frameworks at "the interface of 

historical institutionalism" (Hall 2010:206) contribute to the analysis. However, it 

takes historical institutional ism as the predominant theoretical framework for 

considering how the all-island energy market was established; how the SEMC 

operates; how it structures the behaviour of political and economic actors; how it has 

changed over time; and how and when it may change in the future. As outlined at 

Section 2.4.3, the research draws on Bovens' theoretical concept of accountability 

and the combined work of Bovens, Schillemans and ' t Hart for assessing 

accountability within the institutional setting of the SEMC. 

Using the case study of the all-island energy market, the aims of this research are 

thus to contribute to the academic literature in terms of how effective accountability 

is achieved; to examine the relationship between accountability and the institutional 

setting within which accountability processes occur; and to contribute to the debate 

on institutional ism and regulatory accountability in a multi-level governance context. 
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3 Study Design and Methodology 

3.1 Introduction 

Based on my analysis of the academic literature, I devised three research questions 

aimed at addressing the issue of accountability and regulatory governance in the 

SEM. These examine firstly the nature of the current governance framework for the 

all-island energy market and how might this evolve in terms of the future 

institutional design of the SEM, utilising the theoretical framework of historical 

institutional ism as a guide to understanding issues of institutional design and change 

over time; secondly, whether the current governance framework of the SEMC is 

robust in terms of regulatory accountability, both as a mechanism and as a virtue; 

and thirdly, how the issue of accountability for a cross-jurisdictional market should 

be addressed in terms of institutional design for regulatory governance in a multi

level regulatory regime. 

This chapter describes the study design and methodology for the identified research 

questions. It begins with an account of how the research questions were identified. It 

then describes the development of a theoretical framework for assessing these 

questions. The research design and methodology adopted are then presented; and the 

chapter concludes with a discussion of operational and ethical issues. 

3.2 Identification of the Research Topic 

The SEMC is a novel construct. It is the statutory decision-making authority for the 

SEM and, as detailed in Chapter 2, consists of the CER, the UR and an Independent 

Member (who also has a Deputy), with each entity having one vote. The SEMC is 

established in Ireland and Northern Ireland through Section 8A of the Electricity 

Regulation Act 1999 and Article 6 (1) of the Electricity (Single Wholesale Market) 

(Northern Ireland) Order 2007 respectively. The SEMC is a Committee of both CER 

and UR (together the RAs) that, on behalf of the RAs, takes any decision as to the 

exercise of a relevant function of CER or the UR in relation to a SEM matter (SEM 

Committee 2015a: 3). These authorities are governed by the devolved legislature in 

orthern Ireland (the Northern Ireland Assembly) and by a sovereign parliament (the 

Oireachtas) in Ireland . A Memorandum of Understanding signed by the UK and Irish 

governments in 2006 provided the basis for the legislation establishing the SEM. The 

SEM operates within the multi-level context of EU energy policy and legislation. 
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This has as its aim the creation of a single European wholesale electricity market. 

The complexity of these cross-jurisdictional governance arrangements offers an 

interesting opportunity to explore the issue of accountability in a complex multi-level 

governance regime (Black 2008). 

The SEMC has engaged in extensive public consultation on, for example, the 

technical design and economic underpinnings of the single wholesale electricity 

market (SEM Committee 2014b, SEM Committee 2014a). While such regulatory 

activity undoubtedly contributes to procedural legitimacy (Maggetti 2010:5), there 

has been little explicit consideration of the issue of regulatory accountability for this 

market in the published policy and regulatory documentation.3D The growing body of 

academic literature confirms that accountability and regulatory governance, 

particularly but not exclusively, in multi-level contexts, is an issue of critical 

importance (Black 2012, Black 2008, Bovens 2007a, Fisher 2004, Maggetti 2010, 

May 2007, Papadopoulos 2014, Scott 2000, Slaughter 2001). The transition to ISEM, 

in addition to the specific commitment by policy-makers to consider the governance 

arrangements for the SEM to include possible joint regulatory arrangements with 

Of gem (DETI, DCENR 2013: 8), combine to create a unique opportunity for timely 

consideration of this issue 

3.3 Theoretical Framework: Accountability and Institutionalism 

This research approaches the issue of regulatory accountability from an institutional 

perspective. As discussed in Chapter 2, regulation is a highly path-dependent form of 

governance (pierson 2000a). For this reason, historical institutional ism provides a 

relevant theoretical framework for analysing the governance framework of the all

island energy market. Historical institutional ism enables the researcher to consider 

institutional emergence design and change over time. It also allows for an 

as essment of the institutional influence on actors' behaviour and provides useful 

insights into how ideas and institutions limit the range of solutions that policy 

makers are likely to consider when trying to resolve policy problems (Hall 1993). 

3<The Irish Minister for Communications, Energy and atural Resources, Mr. Alex White T.D., made a speech 
(3 rd June 2015) in which I observed the first instance of the use of the term "regulatory accountability" in relation 
to independent energ) regulation in Ireland (notably not the SEM) in a Ministerial speech. He simply stated, 
"Regulatory accountability is another important issue we have to address in the [forthcoming] White Paper." 
http://www .dcenr.goY .ie/news-and-med ia/en-i e/Pages/S peech/ A I ex -Wh i te-M i n ister-f or-Corn m u n i cati ons-Energy
and- atural-Resources-I relands-Energy-Transition .aspx 
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Some elements of sociological institutionalism were also relevant to the research 

questions. These included issues of cultural identity. Also relevant were elements of 

rational choice institutional ism such as how actors select new institutions for 

instrumental purposes (Hall, Taylor 1996). In considering the issue of regulatory 

accountability itself, I utilised Bovens' conceptual framework of accountability as a 

virtue and as a mechanism (Bovens 2010). I also utilised his analytical and 

evaluative framework for mapping and assessing the accountability mechanisms of 

the SEMC's governance framework (Bovens 2007a). 

The research draws on multiple sources. These include primary source material such 

as primary legislation, policy documents, parliamentary debates (Westminster, the 

orthern Ireland Assembly and the Oireachtas), regulatory publications and court 

decisions . In addition, I reviewed the scholarly literature on institutional ism, 

accountability, regulatory governance, multi-level governance and EU energy market 

regulation. During the research design phase, I identified high-level research themes 

and questions. As these were only partially answered by existing resources, it was 

essential to consider the views and reflections of key actors involved in the 

establishment and administration of the SEM. The use of semi-structured interviews 

enabled the collection of a unique set of views on the definition and practice of 

regulatory accountability in the SEM. A key objective was to find out the views of 

expert decision-makers about why the SEM was established; the nature of its 

particular institutional form · how it has operated over seven years (2007-2014); and 

how it might change, particularly in relation to regulatory accountability, as it 

evol es to accommodate new energy policy requirements. 

3.4 Re earch Design 

3.4.1 Ca e tudy 

Yin (2009:26) defines research design as "the logical sequence that connects the 

empirical data to a study s initial research questions and, ultimately, to its 

conclusions. In this research, the subject of the case study was the SEM. Miles and 

Huberman (1994:25) define a case study as a phenomenon of some sort occurring in 

a bounded context with studies being of just one case or of several. Feagin et al 

(1991 ) note that ca es are selected so as to maximise what can be learned about the 

phenomenon in question in the period of time available for the study. Thus, despite 

the criticisms of case studies ' generalizability, validity and reliability of findings 
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(Gummesson 2000, Silverman 2013, Yin 2009), I would argue that to answer the 

identified research questions (see Section 3.1) a case study of the cross-jurisdictional 

all-island energy market aligns appropriately with Yin's definition of a case study as 

"an empirical inquiry that investigates a contemporary phenomenon in depth and 

within its real-life context" (Yin 2009: 18). The SEM is a constitutionally, 

institutionally and politically complex set of regulatory governance arrangements. It 

is one of only three functioning multi-jurisdictional regional wholesale electricity 

markets operating in the EU. The others are the Nordpool Spot market comprising 

Norway, Denmark, Sweden, Finland, Estonia, Latvia, Lithuania, Germany and the 

UK (originally established in 1996 as a joint Norwegian-Swedish power exchange); 

and the Iberian Energy Market (MIBEL), established in July 2007 and operational 

since 2010. 

The SEM is unique among them as the establishing policy framework aspires to the 

creation of a single all-island energy (electricity and gas) market for both 

jurisdictions on the island of Ireland (DCMNR, DETJ 2004). Progress towards 

agreement on the Common Arrangements for Gas (CAG) project on the island lags 

that for creating a single wholesale market for electricity, but work on it nevertheless 

continues ( EM Committee 2012a). The novelty and complexity of the SEM 

presents itself as a case, which allows for an in-depth exploration of the research 

questions. Owing to resource and space limitations, this research is not a comparative 

case study of the three multi-jurisdictional markets listed above. Rather, it is focused 

on the single case of the all-island energy market on the island oflreland. 

As the governance arrangements for the market are currently under review, the 

research findings (Chapter 4 and Chapter 5) and conclusions (Chapter 6) can be seen 

as contributing to the academic debates on accountability and institutional design for 

regulatory governance within the EU and to both administrations' on-going 

legislative and policy considerations. Chapter 6 concludes with suggestions for lines 

of future research enquiry. 

3.4.2 emi- tructured Interviews 

Aberbach and Rockmann (2002:673) note that the best way to design and conduct a 

study is to focus on its purpose: "What do I want to learn?" It is from answers to this 

question that appropriate methods flow. Taking as a background Bovens' (2010) 

conceptualisation of accountability as a virtue and as a mechanism, my aim was to 
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augment a mapping of the mechanisms of account with the views of institutional 

actors about the norms and standards to which they were held, and how they 

experienced regulatory accountability in the all-island energy market. The purpose of 

gathering this data was to support an evaluative assessment of the adequacy of 

existing accountability mechanisms. I was also keen to understand the views of key 

decision-makers about how the concept of the all-island energy market began, its 

original institutional design and how that design has operated and persisted over the 

last seven years. 3
] 1 also wanted to know their views of the intended implementation 

of the EU Target Model by 2017, with its requirement that the current wholesale 

trading arrangements are redesigned in order to be compatible with EU legislation; 

and whether this would be, as Pierson has described in the literature on path 

dependence, a "critical juncture" for change to the existing institutional design 

(pierson 2000a). 

Having identified the key research themes and questions, I decided that the most 

appropriate means of answering them, in addition to desktop research, was to 

conduct interviews with the relatively small group of elite decision-makers charged 

with the operation and development of the all-island energy market. 

Aberbach, Rockman (2002:673) identify interviewing as "a very important method if 

one needs to know what a set of people think, or how they interpret an event or series 

of events, or what they have done or are planning to do." Unlike quantitative 

research which is concerned with developing indicators through measurement, 

qualitative research, which includes interviewing, is considered to be the most 

appropriate form of gathering evidence about "experiences - especially as understood 

by respondents themselves" (A \cock 2004:57). Aberbach and Rockman (2002:673) 

go on to state, 

In a case study, respondents are selected on the basis of what they might know 

to help the researcher fill in pieces of a puzzle or confirm the proper alignment 

of pieces already in place. 

For a number of reasons, I chose to gather primary data through interviews rather 

than using alternative data collection methods such as conducting a survey, issuing a 

questionnaire carrying out fully structured interviews or convening a focus group. 

31 In total, twenty-two semi-structured interviews were conducted between December 2013 and July 2014. 
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Firstly, interviews enabled me to establish personal contact and in this way enquire 

into the interviewees' values and beliefs. Secondly, there was a large number of 

complex and often open-ended questions to be answered. Thjrdly, I needed to be able 

to tailor the order and logic of questionjng according to the current professional 

position or previous professional experience ofthe individual interviewee. 

I rejected alternative methods such as surveys or questionnaires as unsuitable for my 

research. There is only a very small number of actors with detailed knowledge and 

experience of the aB-island energy market. They are very senior decision-makers for 

whom participating in a group discussion would have been both inappropriate and 

impractical. Also, the purpose of the research was to gain in-depth knowledge from 

decision-makers on specific issues; it was not to ask broad questions that could have 

been answered by a larger number of actors. 

There were three main options for the interview design: formal structured interviews, 

in which each participant is asked an identical set of pre-designed questions; semi

structured interviews where the discussion is guided around agreed topics but is not 

confined to specific questions; and unstructured interviews in which there is no 

schedule of questions and the discussion is allowed to range freely (Creswell 2013). 

Because my research questions were complex and open-ended, I chose the fonnat of 

a semi-structured interview as this allows for interesting or unexpected answers and 

for exploring new or related lines of enquiry. This type of interview design gave me 

the opportunity to gain a unique set of views on the definition and practice of 

regulatory accountability and institutional design and change within the existing 

governance arrangements for the all-island energy market. Further, Yin (2011 :61) 

de cribes in-depth semi-structured interviewing as a means of capturing "the 

'meaning' of events including their unique time, place, and distinct historical 

moment." 

Selection of Interview Sample 

The responsibility for ensuring regulatory accountability in the all-island energy 

market falls on a very narrow elite group of decision-makers. The term 'elite' can be 

a subject of academic disagreement (Leech 2002b: 663). Dexter (2006: 19) defines 

elite interviewing as a process in which the researcher is "willing, and often eager to 

let the interviewee teach him what the problem, the question, the situation, is ... they 
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insist on explaining to him how they see the situation, what the real problems are, as 

they view the matter." Senior decision-makers involved in the administration and 

regulation of the SEM fit this description. They are often long-serving public 

servants who, because of their involvement and leadership in strategy formulation, 

have articulate views on issues pertaining to their work. 

Given that there is only a small number of individuals with deep professional 

experience of governance of the all-island energy market, selecting the interview 

participants was by purposeful sampling, a non-probability sampling technjque used 

when the researcher wishes to identify participants who are knowledgeable and 

experienced in the area being analysed (Robson 2000). Yin (20]] :31 ]) defines 

purposeful sampling as "The selection of participants or sources of data to be used in 

a study, based on their anticipated richness and relevance of information in relation 

to the study ' s research questions. Richness and relevance include sources whose data 

are presumed to challenge and not just support a researcher's thinking about the 

research questions and therefore should be part of the sample." In selecting the 

interview sample, I identified prospective interviewees who could yield the most 

relevant and plentiful data. In addition, care was taken to identify prospective study 

participants including those who might offer contrary evidence or views, particularly 

because of the need for testing what Yin (ibid:37-4]) describes as "rival 

explanations" . Yin (ibid:312) defines this process as one that is characterised by 

"deliberately engaging in contrary thinking about a study ' s procedures, data, or 

findings . .. to reduce biases and strengthen a study." Further, I worked to ensure a 

breadth of sources and perspectives, particularly from the international arena. 

Through my previous professional positions inside government (as a Ministerial 

Advisor to the then Minister for Energy) and in the private sector (Head of Energy 

Policy, IBEC and Director, NTR Foundation), I have an understanding of the energy 

sector. I was therefore able to identify the most appropriate people on the basis of 

their seniority, knowledge and expertise. As many of those interviewed were from 

within my professional network, I was able to request their participation directly. The 

request was made in the fonn of a letter (Appendix J). In instances where direct 

professional contacts were no longer working in the sector, I asked for their 

recommendations about contacting appropriate study participants. I carefully 

assessed the recommended names and, in instances where the prospective 
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interviewee appeared to have information relevant to my study, requested an 

interview. I indicated that I was contacting them on the basis of a recommendation 

made by another study participant or former colleague whom they would have also 

known professionally. J followed up each request directly, or as appropriate with the 

relevant offices, to confirm the date, time and venue for the interview. With the 

exception of one person at the CEER who recommended an alternate in her 

organisation, all of the selected individuals agreed to be interviewed (see Appendix 

11 for the full list of study participants). 

Interview Design and Method 

For the interviews, I developed a high-level aide memoire of the three topics to be 

covered (Appendix IV). I then devised an interview guideline (Appendix V) listing 

open-ended questions on each topic. These defined the topic but also provided 

opportunities to discuss it in more detail or to elaborate on particular responses from 

the study participants. Where appropriate, the questions were ordered 

chronologically. Thus, although similar wording was used from interview to 

interview, the structure enabled the interviewees to exercise their own discretion 

about how to respond and also provided for flexibility in relation to their knowledge. 

Importantly, the interviews were not confined to questions in the interview guideline 

and the ordering of the questions was sometimes changed to suit the interest or 

professional experience of the interviewee. For example, for those interviewees who 

were centrally involved in preparing the policy establishing the all-island energy 

market and the legislation establishing the SEM but who have since retired or 

changed their professional focus, I adapted the order of the interview questions to 

focus on the topics and or time periods relevant to them. Similarly, where the study 

participant was currently involved in the future design of the SEM, the focus of the 

interview was on current and future governance issues. As Aberbach and Rockman 

(2002:674) note this type of approach requires "great attention from the interviewer 

since such an interview has a more conversational quality to it than the typical highly 

structured interview and questions may, therefore, be more easily broached in a 

manner that does not follow the exact order of the original interview instrument." 

This approach was adopted for a number of reasons. Firstly, I wanted to capture not 

only factual and analytical responses but to also understanding the reasoning, beliefs 

and attitudes of the decision-maker behind the official response. This was important 
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because understanding the parameters that guided the elites' definition of success or 

failure, strength or weakness, lessons learned, practices to be repeated was of critical 

importance to understanding how these beliefs, attitudes and value systems would 

inform these actors in their current institutional setting, when considering changes to 

future institutional design (Aberbach, Rockman 2002:674). This approach also 

enabled me to learn from interview to interview how best to frame questions to elicit 

such in-depth considered responses and to add new questions for the following 

interviews if new considerations were highlighted that merited further exploration. 

Secondly, this approach is better suited to drawing out interviewee responses where 

the final outcome remains unknown, as is the case of the future institutional design 

of the all-island energy market. Close-ended questions and very tight structuring of 

the interview would not have enabled the type of exploratory discussion that this 

research required (Aberbach, Rockman 2002:674). Elite decision-makers would also 

have found close-ended restricted questions unusual and limiting. Aberbach and 

Rockman (2002:674) note: 

Elites especially - but other highly educated people as well - do not like being 

put in the straight jacket of close-ended questions. They prefer to articulate their 

views, explaining why they think what they think. 

Thirdly in enabling interviewees to organise their responses from within their own 

perspective, the nature of the open-ended semi-structured interview also served to 

maximise response validity (ibid:674) . Semi-structured interviews give respondents 

the chance to be the experts and to inform the research. As Berry (2002:682) states, 

"for projects where depth, context, or historical record is at the heart of data 

collection, elite interviewing using broad, open-ended questioning might be the best 

choice:' This approach also enabled me to search for discrepant evidence and 

negati e ca es (Yin 2011 :79). In instances of rival explanations, I chose "to establish 

the potency of the rival explanation rather than seeking to undermine it" (ibid: 80). 

A indicated, there are a number of advantages to this type of questioning. Equally, 

this method is not without its disadvantages. Firstly, a common critique of qualitative 

research is that the researcher' s presentation of findings is not objective; for 

example, the interview cannot be repeated by another researcher and/or another 

researcher might interpret the interview material differently. Secondly, using the 

open-ended method of interviewing means that the interviewer cannot employ the 
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traditional methods of interviewing (i.e. asking one question after another in the 

same sequence each time); this can present challenges in terms of the subsequent 

analysis of the research data. 

1 took deliberate steps to address such critiques of this research method. Firstly, all 

interviews were digitally recorded, with the agreement of the interviewee. This 

enabled a conversational open-ended style of semi-structured interview and also 

minimised the possibility of information loss. Secondly, when transcribing the 

recordings, I used a common format. The purpose was to address the potential 

disadvantages of this style of interviewing, including interviewer subjectivity, 

although I recognised that there is always an element of the subjective in this 

research approach. Material exceptional to the core questions was noted down in a 

separate section. Key quotations were set against each theme in order to identify 

commonalities and differences within the range of opinions expressed. It was my 

experience that the advantages of the method outweighed any of the potential 

disadvantages. As Aberbach and Rockman (2002:674) state: 

Answering the research questions one starts with in the most reliable way is 

more valuable than an analytically rigorous treatment of less reliable and 

informative data. 

The interviewees were exceptionally open and sometimes surprisingly frank in their 

responses, and took time to explain any response that required further clarification. 

This type of response was facilitated by working to ensure that "the questions 

focused on general views and not information that might jeopardize the respondents' 

per onal interests" (Aberbach, Rockman 2002:675). 

3.4.3 Operational and Ethical lues 

Conducting the Interviews 

The interviews were held between December 2013 and July 2014. Each lasted 

approximately one hour and 15 minutes, with some slightly shorter and some slightly 

longer. The interviews were conducted either in the professional office of the 

interviewee or in a meeting room specifically booked for the interview. In terms of 

approach, it was important to appear professional and generally knowledgeable but 

less knowledgeable than the interviewee (Leech 2002a:665). As I was professionally 

known to fifteen of the twenty-two interviewees I took deliberate steps to ensure 
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consistency of the formal approach adopted across all twenty-two interviews. At the 

beginning of each interview, I welcomed the interviewees and thanked them for their 

time. I then moved immediately to formally described to each interviewee how I 

intended to conduct the interview (see Appendix Ill), covering issues such as their 

role in the interview, how records would be kept, their preferences in terms of 

confidentiality, information about how data would be stored and retained and 

reminding them of their ability to withdraw from the interview at any stage. I 

developed this ethics framework, which was approved by the QUB School of Law in 

advance of its use, to ensure overall research integrity (Yin 2011 :39). 

The interviewee ' s permission for the digital recording of the interview was requested 

at the beginning of each interview. Once permission was secured, the digital 

recording of the interview began. The digital recording was stopped at the end of 

each interview. Twenty out of twenty-two study participants agreed to their 

comments being fully attributable. Thus, two interviewees requested full anonymity 

(T V 18 and TNV21). INV18 was an interview with the Secretary General of an Irish 

Government Department and I gained useful insights from the interview in tenns of 

the administration ' s official view of accountability and public governance in general. 

However, in this single instance, I did not use any quotes from this interview in this 

document as none of the data related specifically to the institutional design of the 

EM or of accountability within its governance framework. INV21 was in interview 

with an industry representative. The insights gained from this interview were directly 

related to the research questions posed. Therefore, the data from this interview was 

referenced throughout the remaining sections of this document. In order to protect 

the interviewee ' s anonymity, I ensured that only the position of the interviewee and 

not the person ' s name was used in the List oflnterviews at Appendix n. 

Four interviewees requested sight of the quotes that would be attributed to them in 

the final dissertation and this request was complied with once a final draft of the 

thesis was completed. I extracted every quote attributable to each of the four 

interviewees and emailed each interviewee their individual quotes. All , without 

exception, agreed that the exact quotes could be used and these are what appear 

throughout the document. The fact that twenty of the twenty-two interviewees were 

satisfied that their comments were attributable, and that singularly the data from one 
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of the two anonymous contributions was not used, ensured a solid data set for 

analysis. 

In terms of the data gathered from the interviews, 1 confirmed to each interviewee 

that all notes and records relating the interview would be used exclusively for the 

purposes of this research and would be stored securely. I also secured the agreement 

of the interviewee that all of the data, meaning the overall findings relating to the 

interviews, would be retained as it may be used for future research, such as a 

longitudinal study of the all-island energy market and/or publications arising from 

the research. All of the interviewees agreed that their data could be retained. 

During the interviews, while maintaining the formality of the interview setting and 

acting respectfully at all times, I sought to put interviewees at ease and to maintain a 

strong rapport throughout the interview process (Yin 2011: 138). The spoken 

questions were based on the interview guideline (Appendix V) but tailored to the 

individual study participant and were part of what Yin describes as "a more natural 

conversation" (Yin 2011: 1 04). For example, international study participants who 

were not involved in the original institutional design of the SEMC were not asked 

questions about the establishment of the all-island energy market. While the 

interview guideline helped to ensure that I asked questions across all four themes, I 

was open to new insights or unexpected evidence in the data collection process, and 

was interested "in understanding the lived experience of other people and the 

meaning they make of that experience" (Seidman 2006:9). 

As well as making digital recordings of the interviews, I was also conscious of the 

language used in my hand-written notes. To the greatest extent possible, I focused on 

capturing specific phrases in the interviewee's own words, so that subsequent data 

analysis would reveal the meaning of the actual words of the study participant and 

not any inferred meaning. pradley (1979:73) defines the "verbatim principle" as 

capturing the exact terminology, colloquialisms and labels used by those being 

interviewed. 

Approach to Data Analysis 

Yin (2011: 130) defines data as ''the smallest or lowest entities or recorded elements 

re ulting from some experience, observation, experiment, or other similar situation." 

48 



In the case of my research, the data were analysed by carefully reviewing the 

interview recordings along with my own handwritten notes. I prepared a detailed file 

note of each interview, attributing an individual code to each interview (see 

Appendix IJ). In each file note, I entered supporting quotations under each theme 

discussed. I electronically tagged each of the quotations at the specific reference 

point of the digital recording. I also created a separate section in the file for 

additional points made during the interview that were relevant to the research but did 

not fall neatly within the identified themes. These notes were prepared as soon as 

possible after the interview. The creation of such file notes for each individual 

interview helped me to clarify my understanding of the field, ranging from detailed 

clues offered by study participants to more general hypotheses related to the key 

research questions, and to verify the data that was being collected (Yin 2011 : 168). 

To enable the fieldwork data to be analysed effectively, I took care to check and 

recheck its accuracy. This involved repeated listening to the digital recording of each 

interview, together with repeated re-reading of the hand-written notes to ensure that 

the compiled file note for each interview accurately reflected the digital and written 

record. J then repeatedly analysed all twenty-two interview file notes and in the 

process disassembled and reassembled that data to generate a table of emerging 

themes and findings . This table was repeatedly analysed and re-structured, as a part 

of a continuous process of interpreting the research data to ensure a coherent flow to 

the presentation of the research findings presented in Chapter 4 and Chapter 5. I 

worked to ensure my analysis was as thorough and complete as possible. Because of 

my previous professional roles, I was at all times aware of my 'insider' position as a 

researcher. To ensure the reliability and validity of the data, during the analytical 

phase 1 took great care to continually acknowledge any biases introduced by my 

personal values. Yin (2011: 177) identifies three precautions for the researcher 

seeking to ensure a rigorous approach to hislher analysis: checking the accuracy of 

the data; conducting a thorough analysis; and having a heightened awareness of any 

personal biases. 

Having repeatedly reviewed all the data, I set out the key themes raised by study 

participants. Then, with an eye to the distinctive features of my research, I explored 

how the collected data related to the original research questions: institutional design, 

persistence and change, accountability (as a mechanism and as a virtue) and 
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accountability in multi-level regulatory governance. I then prepared and refined the 

structure of Chapter 4 and Chapter 5, setting out the high-level themes and sub

themes. The data were repeatedly re-worked and re-organised to achieve the 

headings and sub-headings and text that now appear in Chapter 4 and Chapter 5. 

Throughout this analytical phase, I used specific research techniques including 

constant comparisons, and was particularly alert to negative instances and the need to 

explore fully any rival explanations that appeared in the data, while continually 

questioning both the data itself and whether there were any unwanted biases on my 

part (Yin 2011: 177). The conclusions drawn at the end of the process of compiling, 

disassembling, reassembling, interpreting the data are set out in Chapter 6. 

Addressing Research Concerns 

Aberbach and Rockrnan (2002:673) point out it can be difficult to access elite 

decision-makers whose time is precious. Researchers must be able to prove their 

professional credentials and demonstrate that they are worthy of the time and support 

of busy and often powerful individuals (Welch et al 2002:614). I had been 

professionally engaged in the energy sector for over fifteen years. I was a Ministerial 

Advisor between 2005 and 2009, with the first two years largely devoted to working 

closely with senior officials in the preparation of Delivering a Sustainable Energy 

Future for Ireland - The Energy Policy Framework 2007-2020, the first Irish 

Government White Paper on energy policy in 28 years. This was published in March 

2007. Prior to that, T was Head of Energy Policy for IBEC. I was therefore 

professionally known to fifteen of the twenty-two interviewees. 

This insider status had both advantages and disadvantages. Its main advantage was 

that I was known and trusted by the majority of those interviewed. In terms of the 

specific field of research, J was well known and had had a professional relationship 

(in some cases close) with fifteen out of twenty-two study participants over the 

duration of my career. In the case of the remaining seven interviewees, I was 

introduced by a mutual contact. This meant that, in the majority of interview 

sessions the study participants were aware of my work, my general orientation of 

favouring strong competitive markets and also the depth of my subject matter 

knowledge. It is important to note that I felt no imbalance in the power relationships 

between myself as researcher and the interviewees (Welch et a12002: 615). 
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A key disadvantage of 'insider' status is the risk of bias, and in particular its 

inescapable character. Pinker (2004:79) notes that while policy researchers can hold 

strong views about the subjects they wish to investigate, the use of theoretical 

frameworks is "a useful corrective against value bias and partisanship in the conduct 

of research." As the primary research instrument, it was vital that I was aware of my 

own potential biases, including from my professional background and "any filters 

that might influence my understanding of field events and actions" (Yin 2011: 123). 

To manage the risk of bias, I consciously sought during each interview not to use any 

guiding questions. I deliberately posed questions in a neutral manner and invited 

interviewees to respond with their own views and opinions. I focused on grounding 

the interviews in the theoretical framework for the research and the associated 

research questions. Also, while it is not possible to become a totally passive 

personality. I was intent on "listening with all modalities" to what the study 

participants said during the interviews (Yin 2011: 119). I ensured that I approached 

each interview in the same consistent and formal manner. Afterwards, I wrote to 

each interviewee to thank them for their time and informed them that I would be 

brief them on the research findings, once the research was completed. 

The findings from the field research, combined with those from the primary and 

secondary sources, thus informed the discussion of the overall research findings 

(Chapter 4 and Chapter 5) and the conclusions reached (Chapter 6). Chapter 4 

examines the current governance framework for the all-island energy market in terms 

of institutional design, persistence and change. Chapter 5 assesses the framework in 

terms of accountability, as a mechanism and as a virtue. Chapter 6 details the key 

theoretical and case study-specific conclusions of the research. 
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4 SEM Governance Framework: Research Findings on 
Institutional Design, Persistence and Change 

As I have established, and in line with international best practice, the accountability 

of independent regulators operating in rapidly evolving, technically complex, 

polycentric and multi-level regulatory regimes should be "deliberately addressed and 

strengthened in order to maintain the confidence and trust of those being regulated" 

(OECD 2013:2). This need is even more acute in the rare but desired examples, in 

terms of EU energy policy, of successfully established cross-jurisdictional markets 

such as the all-island energy market on the island of Ireland. This is because the 

distributional choices made by the statutory all -island regulator, the SEMC, affect 

citizens in both jurisdictions. In addition, this relatively young institution needs to 

continue to build the trust of its stakeholders. With the emergence of regulatory 

capitalism (Braithwaite 2008), the trend towards more decentred, complex decision

making by technocratic actors, increasingly removed from citizens, transforms this 

need into an imperative if robust democratic governance is to be ensured. This view 

is underlined by the OECD (2013 :2), which states that "appropriate governance 

arrangements for regulators support improvements in regulatory practice over time 

and serve to strengthen the overall legitimacy of regulation." 

The research findings are presented in two chapters. This chapter considers the 

findings in relation to the emergence of the all-island energy market, its original 

institutional design and its persistence over the last seven years. It also addresses the 

findings about the future evolution of the institution in light of the scholarly literature 

on institutional ism. Chapter 5 presents the research findings in relation to 

accountability as a mechanism and as a virtue. The research distinguishes between 

reforms intended to improve the design of regulation and those aimed at improving 

accountability for regulatory decisions (House of Lords 2004:6). The research draws 

on Bo ens ' conceptual framework (Bovens 2007 a; Bovens 2010) to map and 

evaluate the governance framework of the EMC in terms of accountability. 

To infonn the assessment of the research findings in both chapters, I use the OECD 

(20 14a:20) definition of a governance framework: 

Governance arrangements, institutional form and governance tools together 

comprise the governance framework for an individual regulator. The 
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framework sets out the objectives, powers, functions, limitations and 

relationships of a regulator. 

Within a regulator's governance arrangements, the OECD (ibid:20) distinguishes 

between external governance 32 and internal governance. 33 Critically, it (ibid:20) 

defines two elements to a regulator's "institutional form" as comprising "a 

regulator's decision-making body and legal form." Further, the OECD (2013:9) also 

states, " the legal remit of the regulator, the powers it is given, how it is funded and 

how it is held accountable are all key issues that should be carefully designed into 

the institutional framework if the regulator is to succeed in combining effective 

regulation with high standards of integrity and trust." 

As was shown in Chapter 2, institutions matter and institutional theory helps us to 

understand and analyse institutional change systematically. The relevance of these 

theoretical debates to the issue of accountability in an evolving regulatory regime lies 

in the relationship between the institutional design and accountable governance. 

While the literature on institutionalism offers important conceptual, methodological 

and theoretical tools for analysing institutions and particularly for understanding 

institutional change, there are few examples where, particularly in relation to 

regulatory institutions in multi-level governance regimes, the relationship between 

in titutional change over time and institutions' regulatory accountability have been 

examined. The literature on regulation tends to focus on the mechanisms and 

practices of account-giving and their improvement through Regulatory Impact 

As e ment (RIA) and stakeholder engagement mechanisms (OECD 2014b). 

J n the area of utility regulation, regulatory institutions increasingly tend to operate in 

decentred multi-le el regulatory regimes (Black 2008, Braithwaite 2008, Thatcher, 

oen 2008, Eberlein, ewman 2008, Curtin 2007). It is therefore important to ensure 

that all three directions of accountability (upwards, horizontal and downwards; see 

J2 The E D (20 14 .19) define external governance (looking out from the regulator) as "the roles, relationships 
and di tribution of power and re ponsibil ities between the legislature, the Minister, the ministry, the judiciary, 

the regulator' governing body and regulated entities:' 

3) The 0 CD (20 14 :19) defines internal governance (looking into the regulator) as "the regulator' s organisational 
structures, standards of behaviour and roles and responsibilities, compliance and accountability measures, 
over ight ofbusine processes, finan cial reporting and performance management." 
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Figure 6.1) (Scott 2000, Scott 2015, Lodge 2015) are strengthened and designed into 

the regulatory governance arrangements (see Chapter 6). 

About the origins of institutions, Campbell (2004:1) states that they "are settlements 

born from struggle and bargaining. They reflect the resources and power of those 

who made them and, in turn, affect the distribution of resources and power in 

society." Within the energy policy domain generally, there are constant struggles and 

bargains between policy-makers and regulators, between regulators and industry and 

within industry itself. To understand what drove the idea of an all-island energy 

market and the establishment of the SEMC as the single electricity market authority 

on the island, it is necessary to understand the wider political, economic and social 

context within which this institutional development took place. 

At that time, Northern Ireland was emerging from a period of protracted political 

instability and Ireland was flushed with the success, as it was then, of the 'Celtic 

Tiger'. While the political thrust in Ireland was to push towards closer cooperation 

between both jurisdictions in a number of policy areas, this desire was not always 

widely shared in orthern Ireland. 34 This set the scene for the power struggles and 

bargaining that characterised the establishment phase of the all-island energy market. 

4.1 All-island Energy Market - Pre-establishment Phase 2002-2007 

4.1.1 The Role of Ideas 

Beyond the published policy framework (DCMNR, DETI 2004), the Memorandum 

of nderstanding (MoU 2006) and the supporting legislation in both jurisdictions 

( EM Act 2007, SEM Order 2007), there has been little analysis of the decision to 

establish the all-island energy market. Despite the significance of the joint 

government decision to establish a single wholesale electricity market on the island 

of Ireland in the post-conflict era, there was limited media coverage of the decision 

to create the EM at the time, save for largely favourable coverage in the Irish 

media.35 imilarly, there has been limited media coverage of its subsequent operation 

or of the impending transition to a new wholesale trading system for the island's 

market. The present research into the views and reflections of key-decision makers 

34 http://www.theguardian.comlcommenti sfree/2007/mar/0 7/comment. po I itics 
35 For example, see Irish Independent, 26th August 2004:11 . 
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centrally involved in the establishment of the all-island energy market and its 

subsequent administration thus creates an important part of the public record. 

At the beginning of each interview, those study participants with direct experience of 

the establishment of the market (eleven out of twenty-two interviewees) were asked 

to reflect on their experience of that time and to offer their views on the rationale for 

its establishment. Without exception, each interviewee ascribed the original idea to 

establish the all-island energy market as having been jointly conceived by the Irish 

and Northern Irish regulators working together (INVl; INV2; INV3 INV6; INV7; 

INV11 ; I V14; INV20) in a supportive political context (JNV4; INV5; INV9). By 

way of background, it is should be noted that in 2002-2003 the CER had attempted to 

introduce new wholesale trading arrangements in Ireland; these were known as the 

Market Arrangements for Electricity (MAE) (CER 2003c; INV7). However, this 

initiati e was, as one regulator put it, "foiled by industry" (INV8). Industry leaders, 

particularI the large utilities, were trenchantly opposed to the proposed MAE 

market model, citing its complexity and costs as incompatible with the size and scale 

of the I ri h market (see CERl03/1 06- J 16 for the range of views opposing the MAE 

propo al).36 

The E B. in particular argued strenuously for an all-island energy market as a first 

tep to an all-i land market to include Great Britain. In its response to the CER's 

Draft Deci ion on Electricity Trading Arrangements (CER 2003g), the ESB stated, 

Tt i our iew that establishment of a revised trading system within the narrow 

confine of the Republic of Ireland market, against the background of 

continuou call for an All Island electricity market and overt Government 

upp rt for uch on both sides of the border, will not provide a stable backdrop 

for market participants. Prospective entrants will be deterred by the certainty 

that an All J land market will at some point in the future emerge and the 

ab olute nece ity of either negotiating these revised arrangements with 

FR G or e tabli hing a further new set of trading arrangements. Thus 

Regulatory ncertainty will remain a significant feature of the Irish market. 

The B ' publ icly stated position of support for the all-island energy market 

concept reflected the company ' s corporate strategy to remain a vertically integrated 

, 
http:h www.cer.ie/latest -documentsiyear 12003 
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utility. It argued that its prominence in a small market would be reduced in a larger 

all-islands market (all-island + GB). Thus it publicly argued against the MAE 

proposals on the grounds of complexity and cost and pointed to the high degree of 

political support for the establishment of the all-island energy market. However, it 

was also the organisation's corporate strategy to remain as a vertically integrated 

utility and to oppose all proposals which, in its view, weakened that corporate 

structure via either structural reform or the imposition of further regulatory controls. 

While acknowledging the desirability of an all-island energy market, industry 

generally, including its trade representation body IBEC, opposed the introduction of 

MAE for similar and additional reasons (CER 2003h). Since market liberalisation in 

1999, industrial electricity prices in Ireland had increased by over 25% in the period 

between 1999-2003. The additional implementation costs of the MAE proposal 

raised concerns with industry which was experiencing strong competitive pressures 

and were described by one market participant as "a high overhead operation" (CER 

2003f:2). The environmental lobby also raised concerns about how renewable energy 

would be treated in the proposed new arrangements (CER 2003b, CER 2003d, CER 

2003e). The Irish Competition Authority argued that the MAE proposals fell far 

short of what was required to manage ESB dominance in the Irish market, stating, 

"the Authority considers that the set of solutions advanced by the CER to grapple 

with this problem represents a second-best, or even third-best, scenario" (The 

Competition Authority 2004: 1-2). 

Thus there was widespread opposition to the MAE proposal on a number of grounds, 

including competition, competitiveness, environment and economic efficiency. It 

was therefore left for the Irish regulator to devise a new path forward. At the same 

time, the then regulator in orthern Ireland was also considering options for the 

de elopment of the orthern Ireland electricity market. The fieldwork data is 

inconclusive about whether the original concept for the creation of an all-island 

energy market was initiated by the Northern Irish regulator or the Irish regulator. For 

example one study participant, who was a Member of the then Northern Ireland 

Authority for Energy Regulation (NIAER) Board, linked the original idea with the 

then orthem Irish regulator, Mr. Douglas McIlldoon. He stated that it was Mr. 

Mcllldoon ' s strong belief that such a development would be "good for Northern 

Ireland" ONV3). This view was confirmed in a subsequent Court Decision 
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(AES Kilroot Power Ltd. Application for Judicial Review [2008] NIQB 62: 

Paragraph 10) which states, 

the regulator concluded that the best future for the Northern Ireland electricity 

market lay in developing a trading mechanism across the island of Ireland 

more akin to a trading pool. 

Another study participant attributed the original concept to the then Irish regulator, 

Mr. Tom Reeves, "who was the driver of the project under the umbrella of a 

'collective endeavour'" (INV6). 

It seems clear that neither regulator would have sought to take public credit for the 

original concept and both would have been dealing with the political sensitivities of 

the day. Undoubtedly, in order to drive the idea forward, their primary objective was 

to continue the process of building trust between policy-makers, who were already in 

dialogue on this issue, and amongst the wider political class and general public. The 

majority of study participants felt that both regulators came quickly to a shared 

ision of what was required on the island of Ireland, namely the creation of a 

transparent all-island wholesale electricity market. This would simultaneously 

achieve EU energy objectives, minimise costs to consumers, remove market 

distortions and ensure security of supply and the development of renewable energy 

while offering citizens in both jurisdictions greater choice of supplier.37 As one 

regulator put it, "the market itself was created because of the joint commitment of 

both regulator " (INV8). Of the eleven study participants with direct experience of 

the e tabli hment of the market, eight agreed that the idea to establish an all-island 

energy market wa dri en by the Regulatory Authorities (INVl; INV2; INV3; INV6; 

7' I 11' IN J 4; INV20) with political backing, rather than the other way 

around. Three of the 11 placed a higher priority on the role played by the political 

leader and enior departmental officials (INV4; INV5; INV9). Notwithstanding the 

differentiation in the priority attached to who precisely drove the concept, it was the 

ery idea of the all-island energy market which drove subsequent institution-building 

to create thi market. This confirms Hall's view (1993:290) that "the policymaking 

proce can be structured by a particular set of ideas, just as it can be structured by a 

et of institutions." 

J7hUp: WW\\ .uregni.gov. u 'newslniaer and _ cer Jlublish _single_electricity _ marketJlroposals_ for_the _island_of 
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Four of the eleven interviewees with experience of the establishment period pointed 

to the high degree of shared trust between the regulators (INV1; lNV3; INV4; 

TNV I I). In their view, the positive nature of the regulatory relationship enabled the 

creation of an environment which facilitated the early discussions on an all-island 

energy market among politicians, policy-makers, TSOs and ultimately with 

industry.38 The close working relationship extended to developing agreed positions 

on key strategic decisions, including how to 'sell' the idea politically. There was a 

coordinated focus in both jurisdictions on "the economic benefits and future market 

developments, namely a British Isles/wider-EU market" (INV9) and deliberate 

decisions that the "political aspects were kept aside" (lNV9). These relationships 

were the Iynchpin of the process to establish the all-island energy market. As one 

former regulator put it, it was "sheer pragmatism" that drove the initiative in the 

early stages (INV 11). This view was expressed by a number of other study 

participants, who confirmed the "opportunistic" (INV7) nature of the original 

concept which "just made sense" (INV2) in an effort to "create economies of scale" 

(INV5). 

4.1.2 The Role of Actors 

When considering the role of ideas in episodes of institution building, it is important 

to consider the environment within which ideas are able to take hold and the role of 

the actors in their institutional setting. In the case of this research, study participants 

underlined the critical role played by a wide range of actors in addition to both 

regulators. All remarked on the combined role of politicians, civil servants and 

industry in the creation of the all-island energy market (INVI; INV3; INV4; INV6; 

TNV19). 

Civil servants interviewed suggested that the initiative was enabled by "several years 

of interaction" (INV4) between civil servants in the relevant Departments in the 

orth and the outh (INV9). Regulators and industry representatives interviewed 

placed a greater emphasis on the role of the two regulators (INV3; INV5; INV6). 

Whatever the precise driving force, after industry submissions to the CER public 

consultation on the MAE proposal had been received in May 2003, in July of that 

38 As stated earlier, energy market participants, notably the large utilities had been vocal in pushing for the 
development of the all-island market but this concept would have been new, particularly to large industry users 
and certain Iy to electricity consumers in general. 
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year Minister Dermot Ahern T.D. (Ireland) and Minister Ian Pearson (Northern 

Ireland) announced the establishment of the Joint Steering Group (JSG). With its 

mandate to develop the all-island energy market, it was, in the words of one key civil 

servant centrally involved in the process, "a major factor in moving the process 

forward" (I V4). The JSG was made up of senior officials from DCMNR and DETl 

and the most senior representatives of the offices of the two RAs, the CER and the 

then NIAER, now UR. As Weible, Sabatier & McQueen (2009:124) note, such a 

"professional forum" can "provide the institutional setting that allows coalitions to 

safely negotiate, agree, and implement agreements.,,39 

The Ministers tasked the JSG with the preparation of a high-level strategy paper 

which ,"as to set out a shared understanding of what was meant by an "all-island 

energy market" and to translate that understanding into a deliverable work 

programme. Minister Ahern stated that the purpose of the paper was ''to provide a 

framework for collaborative action by industry, Regulatory Authorities and the two 

Governments in working towards the goal of an all-island energy market" (D,iiI 

Eireann, olume 583, 01 April 2004). This collaboration resulted in the publication 

of the All-i land Energy A1arket: A Development Framework (DCMNR, DETl 

2004). 

Thi polic) framework reflected the publicly-expressed beliefs of the regulators that 

an aJl-i land market \: ould better serve the interests of consumers in both 

juri diction than two eparate markets on one small island; and that such an energy 

market would better meet the trategic energy objectives of security of supply and 

enhanced competition, for the ultimate benefit of consumers North and South 

(DC R, D TI 2004:4). Both regulators emphasised the European dimension to the 

initiati e. citing the fact that this would be a first step on a journey "towards deeper 

integration as We t and within the wider European context" (JNV9; DCMNR, 

D TI 2004:3). trategicaJly the European dimension was always included, although 

the E had not formaJl adopted the policy of creating regional wholesale electricity 

market. The concept of an all-i land energy market was consistently referred to as 

part of a wider initiative rather than one confined to hannonising the energy , 

abatier and Weible (2007:206-7) identify nine conditions affecting the likelihoo? .of policy ~hange in s~ch 
"profe ional forum " ; a huning stalemate, effective leadership, consensus-based deCISion. rules, d!v~rse fundmg, 
duration of proce and commitment of members, a focus on empirical issues, an emphasIs on buddmg trust and 

lack of alternative venue . 
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markets on the island alone. Such a narrow presentation of the concept could have 

been politically unpalatable to some politicians, particularly those of the Unionist 

tradition in Northern Ireland. 

Thus, there was a strong coalition of interest between regulators, policy-makers and 

industry. Politically, there was strong support from the Irish Government and from 

direct rule Ministers in Westminster to work towards the creation of an all-island 

energy market. The regulated utilities also played a critical role, although the voice 

of consumers and wider industry was largely silent. This would appear to confirm 

what is indicated in the literature on historical institutional ism which is more likely 

"to assume a world in which institutions give some groups or interests 

disproportionate access to the decision-making process" (Hall, Taylor 1996:941). As 

group interest theory would suggest, the combined forces of interest groups and the 

state worked to deliver the all-island energy market (see Baldwin, Cave 1999:33). 

The role played by regulated utilities in the creation of this market is not as widely 

understood. In my view, it was significant, as evidenced in published Annual Reports 

of that time (for example, ESB Annual Report 2004). 

4.1.3 The Role oflndustry and Consumers 

In both jurisdictions, the business community openly lobbied for and endorsed the 

concept of an all-island energy market (IBEC, CBI 2004, IBEC 2004: 1 0). Study 

participants underlined the role played by industry in enabling the idea to gain 

political support. They attached significant importance, for example, to the 

"industry-led opposition to MAE" (INV6) in bringing about a situation where the 

creation of an all-island energy market could be considered (INV14), almost 

ascribing a 'game-changing' ability by industry to influence the direction of policy. 

At that time, the creation of an all-island energy market was also the preferred public 

policy choice for the key utility players North and South. It was consistent with 

stated E B corporate strategy, which saw the company making significant 

investments in orthern Ireland (Coolkeeragh Power Plant) and publicly stating its 

intention to remain a vertically integrated utility on the island of Ireland CESB 

2004:5). This strategy enabled the ESB to successfully oppose domestic policy 

initiatives aimed at structurally reforming the company within the Irish State 

(Deloitte 2005). imiiarly, Viridian, the key utility in Northern Ireland, which was at 
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that time predominantly Northern Ireland based with some power generation 

investments in the South (Huntstown Power Plant) and a small but rapidly growing 

all-island energy supply business (Energia), had a clear corporate interest in 

expanding its operations on the island into the South. The concept was also 

supported by the IBEC-CBI Joint Business Council which represents the views of 

industry on the island of Ireland (IBEC-CBI 2004). It would seem clear that cross

border industry support aided both the regulators and the officials in 'selling' the 

concept politically and publicly.4o One regulator expressed the view that at that time 

''the politics was against us but business was for us" (INV14). It would seem that 

industry played a particularly important role in convincing Northern Irish politicians. 

However, the public remained largely outside the process and there was minimal 

public discussion of the proposal in the media, North or South. Remarkably, the 

record of the limited media coverage that does exist is largely confined to factual 

statements announcing stages in the process towards the establishment of the all

island energy market and is mostly devoid of public debate either supporting or 

opposing the idea. This may have been because of the highly technical nature of the 

matter and the general tendency, in wake of the Good Friday Agreement, for the Irish 

general public to support North/South initiatives, which were a central plank of the 

then Fianna Fail! Progressive Democrats coalition government. 

otwithstanding weak engagement with ordinary citizens, the issue of lower 

implementation costs, for the ultimate benefit of consumers, was a key feature of the 

rationale for the establishment of the cross-jurisdictional market.41 In effect, it was 

argued that the creation of the all-island energy market would mean that the costs of 

transitioning from existing arrangements in each jurisdiction to a new single 

wholesale trading arrangement on the island would be borne by energy consumers 

jointly and thus be lowered overall. Thus, although consumers were not engaged 

directly, consumer benefit was identified as one of the primary reasons for the 

e tablishment of the EM.42 The fact that the all-island energy market was ostensibly 

40 For example, http://www.icis.com/resources/news/2007111/01l9300157/irish-Ministers-plan-further-cross
border-co-operation-as-sem-Iaunchedl 

42 Electricity prices for large industrial users fell by 9% in Ireland between the end of 2008 and the end of 2013, 
and between 2009 and 2012 a rebate on energy charges for large users contributed to lower prices in Ireland. 

ince the rebate ended in 2012 and with increasing global gas prices, electricity prices have increased. Electricity 
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created to serve the wider public interest or common good by enhancing competition, 

with the stated goal of creating a downward pressure on energy prices while 

simultaneously enhancing security of energy supply, raises important questions about 

the nature of the institutional framework and the governance arrangements 

subsequently established to achieve these objectives. In terms of institutional design, 

it may be that the weakness of consumer engagement enabled or led to the issue of 

regulatory accountability being deprioritised by policy-makers. Without any overt 

demand for strong mechanisms of account from outside the system of government, 

there was linle incentive to prioritise the issue inside policy-making circles. This 

absence of meaningful, non-industrial consumer engagement and representation, 

~hile not unusual in the context of energy market regulation, is a continued cause for 

concern, particularly in terms of regulatory accountability. Lodge (2015:235) calls 

for a 'consumer sovereignty' perspective which would work to ensure that 

"accountabilit) -related debate need to consider what public services actually seek to 

achie e rather than regard accountability as an end it itself." Such an approach may 

be merited in any revi ed go ernance arrangements for the EMC. 

4.1.4 The Political ontext 

As ha been hO~l1, the role of ideas and actors was critically important in the 

e tabli hment of the all-i land energy market. However, the overall political context 

was equall} important in haping the institutional manifestation of the concept. The 

ome\ hat unlikel coalition between the Irish and orthern Ireland regulators 

occurred in a much- hanged wider political context (Mac Ginty, Muldoon & 

Fergu on 2007). Thi context was haped by two developments: the signing of the 

o d rida) Agr~ement in 199 and the re-e tablishment of direct rule of Northern 

Ireland etv.een 200 and 2007. Both of the e de elopments directly impacted on the 

final in titutional de ign adopted for the administration of the all-island energy 

market. The e contextual factor (Hall, Taylor 1996:941, Thatcher 2002) would 

pro e critical to the nature of the in titutional de ign chosen for this market. 

co in Ireland arc now 3% ahO\e the Euro area a~erage and Ireland electricil) prices arc now the fifth most 
c 'pe i\cinthcU:. r.-; 2014a:ll. ,'C 2014b:58). ccalo(CER2014.EuropcanCommission2014b). 
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'Settling the Peace' 

Signed in April 1998, the Good Friday Agreement created a political environment 

that differed significantly from that which had gone before. It was the result of years 

of peace-building on the island of Ireland and had a number of important 

constitutional, political, economic and social consequences. Certainly in Ireland, 

there was strong political support for the creation of all -i sland bodies under the 

auspices of the North South Ministerial Council (NSMC) established under Strand 

Two of the Good Friday Agreement (The Northern Ireland Peace Agreement 

1998).43 While it was never envisaged that the all-island energy market would fall 

under the remit ofNSMC, there was strong political support in Ireland by the Fianna 

FailIProgressive Democrat coalition governments throughout this period for any 

initiative that worked towards 'settling the peace'. At least initially, this view was 

not widely shared in Northern Ireland where there was a high degree of scepticism 

about what was termed" orth outhery" (TNV 14; INV 16) by those Northern Ireland 

actors who did not wholly support the creation of such bodies, or at least did not do 

so at a political level. uch scepticism was largely the preserve of the Unionist 

politicians in orthern Ireland. It was from this environment that a third factor, 

namely the instability of the orthern Ireland Assembly throughout the period of the 

establishment of the EM, emerged. This reality had a direct impact on the 

de elopment of the all-island energy market. 

The Impact of Direct Rulefor Northern Ireland 2002-2007 on Institutional Design 

During the period 1998-2007, orthern Ireland went through two of the most 

difficult a pecls of the legacy of 'the Troubles', namely the process of concluding a 

full paramilitary ceasefire and the establishment of a functioning new Police Service 

of orthern Ireland (P J) with unequivocal cross-party political support. During 

thi time, the orthern Ireland Assembly was suspended on several occasions, with 

the longe t period of suspension running from 14th October 2002 to t h 
May 2007. 

While the Assembly was suspended, its powers reverted to the Northern Ireland 

Office (Hazelton 2004 McEvoy 2007).44 Thus the establishment phase of the all-

' 3 ee Fianna Fail. Fine Gael and Labour Party Manifestos for the 2002 General Election, which all supported 
enhanced cooperation orth! outh. at hup:llmichaelpidgeon.comlmanifestoslbyelection.htm. 

41 Following talks that resulted in the t Andrews Agreement being accepted in November 2006, elections to the 
Assembly were held on 7'" March 2007 and full power restored to the devolved institutions on 8'" May 2007. 
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island energy market coincided with a period of direct Westminster rule in Northern 

Ireland. As one study participant noted, "negotiations to establish the all-island 

energy market took place in the absence of a Northern Ireland executive, with non

resident Ministers" (INV3). 

The realpolitik of this situation had profound implications for the institutional design 

of the governance framework for the all-island energy market, and in effect left the 

pitch open for the Irish Government, working with direct rule Ministers, to pursue 

the creation of this market. The focus and influence of any local opposition was 

largely circumscribed during this period. Put simply, the forum for local political 

opposition was not live. Direct rule also affected the local political narrative which, 

when it was not focused on the immediate political issues of decommissioning and 

policing, wa increasingly orientated to the progression of external relations 

orthl outh and East/West, with a view to enhancing the prospects for future 

economic growth for orthern Ireland. It is of course possible that Unionist 

politicians were content with such a shift in focus, under the cover of direct rule, 

while local political capital was invested in the urgent issues of securing a 

paramilitary ceasefire and establishing a new police service. The prospect of an all

i land energy market accorded well with the wider political narrative and was 

pur ued "on the under tanding that the only way to get competition [into Northern 

Ireland] was to build a larger market" while also acknowledging that "in the existing 

context [at that time] it wa good to be able to demonstrate cooperation" (INV14). 

The political lacuna created during this period of Assembly suspension was seen as 

an opp rtunity to drive forward the creation of the all-island energy market, which 

otherwi e might ha e recei ed much greater scrutiny and debate. As one study 

participant noted, the emphasi "was to get this done before the Assembly came 

back" ). Policy champions worked to ensure that what was in their view a 

ound polic propo al wa not derailed by those seeking to gamer political capital 

from opp ition for the ake of it.45 

.< ee O'Kelly and Dubnick (2014) where the authors "develop a 'relational' perspective on accountability and 
so-called 'unaccountability'" which expands Bovens' forum metaphor to consider a "broader and more 
fundamental engagement with the idea of relational accountability." Here the authors introduce the concepts of 
two other accountability space : "the agora" and "the bazaar". The latter is concerned with "ground-level 
exchange between actor :' In my view, their assessment of "the exchange [emphasis in original] element in the 
accountability space" (ibid;l2) is highly pertinent to the "ground-level exchanges" that informed the 
e labli hment of the EM. The author tate "It [exchange] can equally involve people trading on their insider 
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The idea of the all-island energy market was supported by the then Secretary of State 

Paul Murphy, who served between October 2002 and May 2005 (House of 

Commons 2006). He had been Minister of State in the Northern Ireland Office 

between 1997 and 1999 while Mo Mowlam served as Secretary of State for Northern 

Ireland. During this time, he was centrally involved in the negotiations establishjng 

trand Two of the Good Friday Agreement which dealt with the creation of 

orthJ outh institutions, including the NSMC. He went on to serve as Secretary of 

tate for orthern I reland for a continuous three-year period between October 2002 

and May 2005, preci ely at the time when the all-island energy market was being 

conceptualised. 

Follo\.\ing a general election in May 2005, he was succeeded in the role by Peter 

Hain who erved as ecretary of tate for orthern Ireland between May 2005 and 

June 2007. Hain wa al 0 fully supportive of the initiative and promised those civil 

ervants tasked with making it a legislative reality any and every support they needed 

and that he per onally "ga e the impetus to enhance cooperation" (INV9). 

This degree of trong high-le el political support by both Secretaries of State and the 

direct rule Mini ter was augmented by the political support given by both Prime 

Mini ter Ton Blair and Taoi each Bertie Ahern which provided critical momentum 

to the initiati e. ne tudy participant de cri bed the process of institutional design in 

thi climate as the careful "crafting of pragmatic governance arrangements in a 

political acuum" and concluded that the resultant all-island energy market was 

"e idence of practical orthJ outh cooperation that could help underpin the 

fledgling peace pr e "(l 14). Another study participant simply stated that the 

.. ondon commitment \.\as critical" (INV3). Thus the implications of direct rule, 

when ombined with the trong political support received from both Westminster 

and Dublin, wa of profound importance in terms of the ultimate choice of 

in titutional de i n for the all-i land energy market. The wider political context 

enabled the creation of a working environment that allowed space for the idea to be 

concei ed and ga e trong political momentum to the actors (regulators, civil 

ervan and indu try v ho were centrally involved in the pre-establishment phase. 

po~er, WIth other insiders, in order to et thmgs done, to construct relationships of trust and to deepen productive 

tie within or acro organi ation ., (ibId·) 5) . 
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At every stage, primarily due to the difficult political context in Northern Ireland at 

that time, the civil servants tasked with designing the aB-island energy market 

deliberately chose not to place the process on the formal political agenda while at the 

same time employing the deep political support of the Irish Government and the 

direct rule Ministers responsible for Northern Ireland. This political context enabled 

the establishment of a governance framework for the aB-island energy market 

entirely outside the remit of the newly created political institutions established under 

the Good Friday Agreement. The SEMC did not become an institution established 

under the orth South Ministerial Council (NSMC).46 Instead, its institutional form 

(OECD 2014a) was a "de minimus legal construct" (INV20), which saw the 

establishment of two legally separate sub-Committees (of the CER and UR 

respecti ely) populated by the same Members, who meet simultaneously as the 

EM Committee. In the words of a study participant, the SEMC was established as 

an entity that is "legally eparate but corporally one" (1NV9). This clever legal 

con truct was de eloped in recognition of the fact that, at that time, the creation of a 

single all-i sland regulator would be viewed as a step too far in a tentative political 

context. As one enior civil servant commented, "it was an unusual institution to set 

up" (T 4). 

The initiati e was carefully presented as a response to a "technical requirement to 

change the market" (INV4) which was "kept below the political radar" (1NV2) and 

completel "apart from the cro -border institutions" (INV3). Indeed, in the words of 

one tud participant "early co-operation was all done without a legislative 

mandate" 6). A abinet Minister of the time described its early establishment as 

"bare! noticeable" within the wider political system (1NV2). 

Thi de minimu legal con truct can be seen as having been chosen for a number of 

rea on . Fir tI , within the nionist tradition there was great nervousness about the 

cope and mandate of the MC, which stood squarely in the political spotlight. 

n efforts b admini trator orth or outh to expand its activities would almost 

06 The • 'orth- outh Mini terial ouncil consists of Ministers from the orthem Ireland Executive and the 
Go\emmcnt of Ireland. It w e tablished "to develop consultation, co-operation and action" in 12 areas of 
mutual interc t. These include ix areas where the orthem Ireland Executive and the Government of Ireland 
form common policie but implement them separately in each jurisdiction, and six areas where they develop 
common policie that are implemented through shared all-Ireland institutions namely Waterways Ireland, Food 

afety Promotion Board, IntcrTradelreland. pecial European Union Programmes Body, ~e .Language Body 
(An Foras Tean a) (consi ts of two bodies) and the Foyle, Carlingford and Irish Lights CommISSIon. 
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certainly have excited Unionist opposition and for this reason the Irish Government 

"was reluctant to bring it under the NSMC or BIC" (INV2). Secondly, an expansion 

of its remit to include energy would have been beyond what the NSMC was legally 

mandated to address and most likely would have required new primary legislation in 

both jurisdictions. Thirdly, it was envisaged that only exceptional matters that could 

not be agreed within each RA would be escalated up to the SEMC (rather than the 

shared decision-making authority that exists today). A de minimus legal construct 

was sufficient at that time. Four of the eleven interviewees familiar with the pre

establishment period ascribed the successful establishment of the all-island energy 

market to the fact that it was outside the political arena (INV2; INV3; INV4; 

TNVI9). 

This represents an important departure from the expectations of the academic 

literature on institutional ism. Historical institutionalism contends that, once created, 

institutions such as the cross-border all-island NSMC tend to expand. In this 

instance, the remit of the MC was not expanded to include the administration of 

the all-island energy market and instead a unique, alternative institutional 

arrangement was established. Although the idea of creating an all-island energy 

market was a critical development in the evolution of both markets on the island of 

Ireland, the final institutional choice of the EMC was informed by the existing 

institutional arrangements of the CER and UR and deliberately did not seek to utilise 

existing all-i land institutional arrangements for the administration of the all-island 

energy market. Thi would tend to confirm the concept of path dependence (North 

1990). A will be demonstrated, over time this particular institutional form resulted 

in many unintended consequences. which also confirms the expectations of the 

academic literature on the origins and change of institutions (see Pierson 2000b). 

The Critical Role of hared Relationships 

My e perience as a Ministerial Advisor in DCMNR from 2005-2007 informs my 

view that the role played by politicians and civil servants in both jurisdictions, and in 

particular in both parent Departments (DETI and DCMNR), was vital to the 

establi hment of the EMC. Despite the political difficulties that arose during the 

u pen ion of the orthem Ireland Assembly, the vision, leadership, tenacity and 

ophi ticated management of the legislative agenda shown by civil servants who 

drafted the legislation, and by the politicians who introduced it in both jurisdictions, 
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was essential in this early establishment phase. However, albeit for arguably 

understandable political reasons, steps were not taken at that time to establish deeper 

engagement with citizens on the initiative. 

As had been the case with the development of the original concept, the role of 

personalities and of shared relationships within government mirrored that of the 

regulators who had conceived of the idea (INV1; INV4; INV9; INV16). In both 

Departments, there was a new openness and willingness to consider ideas that would 

have previously been considered radical. As one former senior Northern Ireland civil 

servant stated, "it was the opening of an understanding about how we do things on an 

all-island basis" (I V9). A former senior Irish civil servant simply stated that "DETI 

did a terrific job of consulting and addressing concerns ... this was an essential part 

of gaining acceptance and recognition by all parties" (INV4). The political context of 

the da} undoubtedl played a role in providing an enabling environment where 

continuou dialogue between the Departments in both jurisdictions was actively 

encouraged. As one regulator (and then civil servant) put it, "it was good to talk" 

(I 14). 

The e hared relationship between the civil servants at all levels in both 

Department, which had been developed and nurtured over years of close 

co peration, were characteri ed by all of those interviewed who had been engaged in 

thi work at an admini trati e and regulatory level, as strong, supportive, mutually 

re pectful and tru ting (lNV3' T V9' JNV1I; T VI4). They allowed those involved 

to "think the unthinkable'" to collaborate to "design a market that was compatible 

both ide of the border" and ultimately to "take a leap of faith" (INV14). The 

relation hip enabled polic innovation in the form of the all-island energy market, 

markin the fir t and onl attempt to harmonise wholesale trading arrangements for 

electricity acro th juri dictions on the island of Ireland. Study participants 

repeated I. emphasi ed the importance of the e relationships. As one civil servant 

central to the pr ce of e tabli hment tated ''the role of personality and strength of 

relation hip wa ke to getting the e tablishing legislation in place" (INV9). 

4.1.5 II-i land n rgy Market 2002-2007 - ummary of Findings 

The e tabli hment of the all-i land energy market in 2007, which was conceived of 

in advance of the . ERI initiati e, ultimately became one of the first tangible 
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examples of the EU energy policy objective of closer regional cooperation. Key 

actors, in the form of an 'epistemic community' ,47 were critical enablers who wished 

to see an all-island energy market established to pursue their policy agenda. As Adler 

and Haas (1992:375) observe, "epistemic communities exert influence on policy 

innovations by (1) framing the range of political controversy surrounding an issue, 

(2) defining state interests, and (3) setting standards." The importance of shared 

relationships and the critical role of actors must never be underestimated. From 

concept to delivery, the establishment of the all-island energy market was never a 

foregone conclusion. Its secure establishment was due in large part to the skill and 

dedication of the civil servants and legislators involved in policy fonnulation for the 

initiative and the subsequent successful passage of the enabling legislation 

simultaneously through the Houses of the Oireachtas in Dublin and Westminster in 

London. 

These actors alone, however, would not have been sufficient to put in place a cross

jurisdictional wholesale electricity market. There were two significant contextual 

factors at play: firstly , the wider political context outside the energy policy domain 

that supported the peace agenda and essentially championed any all-island initiative 

aimed at ' ettling the peace '; and secondly, the implications of direct rule for 

orthem Ireland at that time. This ensured that the policy objective was pursued 

within Ha positi ely disposed political context" (INV9). These factors combined to 

create an environment in which momentum towards the creation of an all-island 

energy market, once gained, was almost impossible to halt. While there were 

opponents to the creation of the all-island energy market, this 'epistemic community' 

of policy expert dro e the initial concept from the bottom up, with the active 

upport of industry, in a supportive political climate. As one civil servant put it, "the 

proce s was not top-down .. . it came sideways and upwards" (INV9). 

De pite the fact that the creation of such regional wholesale electricity markets was a 

ke objecti e of E energy policy, the research found little or no evidence of direct 

guidance or upport from the EU notwithstanding the favourable political and policy 

en ironments for such developments at both European and domestic levels. As one 

41 Haas (1992:3) defines an epistemic community as "a network of professionals with recog.ni~ed expertise. and 
competence in a panicular domain and an authoritative claim to policy relevant knowledge withIn that domam or 

issue-area. " 
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regulator stated, "the EU did not guide the thinking of regulators" (INV8). It would 

seem that the EU were largely happy for both jurisdictions to work together on their 

shared objectives and saw no explicit role for itself in the development or 

establishment ofthe all-island energy market. 48 

Thus it was through the shared vision of both regulators, the strong relationships 

between civil servants, political support at the highest levels in Westminster and 

Dublin, the absence of a local executive in Northern Ireland and strona and vocal 
b 

industry support that the publication of the All Island Energy Market: A Development 

Framework in ovember 2004 was followed three years later by the establishment of 

the EM. 

4.2 Establishment and Operation of the SEM 2007-2015 

On 1 st ovember 2007, the EM went live, commencing the trading of wholesale 

electricity in Ireland and Northern Ireland on an all-island basis. The SEMC was 

established on the same day as the de facto and de jure all-island statutory regulator 

for the new cross-jurisdictional wholesale electricity market on the island of Ireland 

( EM Committee 20 I 0:2). As well as reflecting the years of work by regulators, 

politicians, ci il servants and industry players North and South, it was an 

embodiment of the E policy goal of creating regional wholesale electricity markets 

as a prerequi ite for the creation of a single pan-European energy market. As one 

fonner enior civil ervant noted, "the all-island energy market was a model of how 

market could be integrated within the European Union ... it was ahead of anything 

that Bru el had done" (1 V4). 

tudy participant were a ked about their experience of and reflections on seven 

year of operation of the EM. Without exception, all twenty-two interviewees saw 

the e tabli hment and ucce sful operation of the SEM over this period as a 

ignificant political, admini trati e, operational and technical achievement. In the 

iew of a fonner Mini ter for Energy, "to get six parties, two Government 

Department two Regulatory Authorities and two TSOs rowing together was a 

con iderable achievement ... what emerged in the fonn of the SEM was a good 

4 However, thi was not the case once the E decided that the priority was to couple markets acro~s the EU via 
the implementation of the new Target Model. At this juncture, the EU became very .actlve and .as a 
consequence the existing \\holesale trading arrangements for electricity on the island are now bemg substantlvely 
revised in order to achieve compliance with the EU Target Model. 
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structure that worked really well and it was a good example of EU policy being 

implemented" (lNV I ). 

However, equally and without exception, all twenty-two study participants raised a 

number of concerns regarding various aspects of the SEM's governance framework. 

These are detailed in the following sections. The OECD (2014a:20) defines the 

"governance framework" of a regulator as comprising the institutional form (the 

decision-making body and legal form), the governance arrangements (external and 

internal) and the regulatory tools of the regulator. The governance framework "sets 

out the objectives, powers, functions, limitations and relationships of a regulator" 

(ibid: 20). 1 use this definition of governance framework to structure my analysis of 

the concerns raised by interviewees. 

4.2.1 EM Committee In titutional Form 

The in titutional form of a regulatory authority IS central to its governance 

arrangements. The OECD (20 14a:20) defines "institutional form" as the nature of the 

regulator's legal form and decision-making body, the degree of organisational 

eparation from Ministries, ources of operating funds, employment powers and 

finan ial accountability obligations. 

ne of the ke, i ue pecifically rai ed by four interviewees (INV5; INV6; INV8; 

21) wa the nature of the current institutional form of the SEM C and particularly 

the di connect between the Committee's legal form and its role as a decision-making 

authority. Thi i pro ing to be increasingly problematic operationally and it is not 

clear how accounta le the EM is in its current institutional form. 

The , E\I Commitfee: ature o/the Legal Form 

The M exerci e regulatory function on EM matters and includes three UR 

repre entati e , three ER repre entatives, an Independent Member and a Deputy 

1 ndependent Mem er (The ompetition Authority 20 10:25). The SEMC is 

emp wered under the legi lation establishing the EM which was enacted in both 

juri diction . Both the uropean Commission and the Irish High Court have 

confirmed the preci e legal form of the EMC. In a recent decision on the matter of 

T ertification, the uropean Commission (2013: 3) confirmed the legal form of 

the M a 
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a special joint subcommittee (hereafter, "the SEM Committee") of the CER 

and the orthem Ireland Authority for Utility Regulation which acts as the 

decision making body for both authorities in matters relating to the operation 

ofSEM. 

In a case that centred on the proper interpretation of licences, the Irish High Court 

has also confinned the precise legal fonn of the SEMC (Viridian Power Ltd & Ors v 

Commission for Energy Regulation [2011] IEHC 266: Section 3.3-3.4 of the 

Decision).49 The Decision at ection 3.3 states: 

The Regulatory Authorities are both represented on a committee called the 

ingle Electricity Market Committee ("SEM Committee"), which supervises 

the ingle Electricity Market. As a matter of Irish law, the SEM Committee is 

a committee of the Commission. Section 4 of the [Electricity Regulation 

(Amendment) ( ingle Electricity Market)] Act 2007 inserted a new s.SA into 

the [ lectricity Regulation] 1999 Act. ection SA(l) provides that: 

There shall be a committee of the Commission to be known as the Single 

Ele tri ity Market Committee or as the SEM Committee. 

e tion A( 4) pro ide that: 

n deci ion a to the exercise of a relevant function of the Commission 

in relation to a EM [ ingle Electricity Market] matter shall be taken on 

ehal f of th ommi sion by the EM Committee. 

The eci i n at cti n 3.4 tate : 

In Tri h la ,the EM Committee is, therefore, a body, which decides on 

certain matter in place of the Commission (which then implements these 

deci j . H we er, it i not a eparate per on in law [emphasis added], so 

that it i c mmon case that the Commission remains the proper respondent for 

the e pr eeding . In pas ing, it should be noted that there are parallel 

pro i ion in the law of orthem Ireland, making the SEM Committee a 

committee f the tility Regulator comprising the same people as the SEM 

ommittee e tabli hed under the laws of this State. In theory [emphasis 

added] , therefore there are two committees but they act as a single body . 

.. http:hwww.bailii.or fieicase flEH 120111H266.html 
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On the matter of the structure of the regulatory bodies, the Decision states at Section 

3.9: 

Thus, in substance, the SEM is, as pointed out, in theory, two separate 

committees of, respectively, the Commission and the Utility Regulator, but 

consists of the same personnel and operates as a single body [emphasis 

added]. 

The SEJ1 Committee: Nature o/the Decision-Making Body 

It is, however, precisely this distinction between the legal form (two separate sub

Committees of each Regulatory Authority, but consisting of the same personnel) and 

the nature of the decision-making body (which operates as a single body) which was 

raised as problematic by study participants (TNV5; INV8; INV14; INV20; INV21; 

22) and which rai es profound issues in relation to institutional design and 

regulatory accountability. Depending on their perspective and proximity to decision

making, tud participants expressed ery different views as to the nature of the 

EMC Cl 14; IN 16). 

The European ommi ion and the Irish Courts take a strict legal interpretation that 

the EM "i a ub- ommittee of both Regulatory Authorities that is simultaneously 

created in both juri diction" (1 16). However, the operational experience of 

EMC Member i that the EMC operates as a joint cross-jurisdictional decision

making authority (IN ; 1 12; TNVI4). The distinction drawn is nuanced but 

important. nder a trict legal interpretation, the EMC is two separate sub-

mmittee of the RA , with the e ub-Committees being legally established within 

their re pe ti e juri diction. Howe er, those practitioners interviewed were clearly 

of the iew that thi interpretation bear no re emblance to their daily practice and 

working relation hip or to ho\ deci ion are made. Interviewed, Dr. Dermot Nolan, 

then hairper n of the fR (now CEO of Of gem in the UK), confirmed the 

committee- tyle nature of the EMC' deci ion-making process, stating "SEM 

Deci ion are made jointl. and can be done with a 2: I majority" (INV8). Thus they 

are not made etv.een the two "sub-Committees" but rather the Independent and 

Deputy lndep ndent Member acting as a block could align themselves with one side 

or the other at pint of di agreement, as exemplified in the T 0 Certification 

deci ion ( M ommittee 2012c, EM Committee 2012d). In the former 

hairper n' iew, thi reinforced the operational experience of EMC Members 
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that the Committee is de facto a joint decision-making authority operating on a cross

jurisdictional basis. In his view, since the establishment of the SEM "the , 
institutional relationships have evolved but at a statute level they have not changed" 

(INV8) . 

It would therefore seem that there is a disconnect between the SEMC Members' 

operational experiences of the nature ofthe SEMC as a decision-making body which, 

in their view, is a joint cross-jurisdictional decision-making authority, and the nature 

of the EMC's legal form: two sub-Committees of each RA meeting simultaneously 

as confirmed by both the European Commission and the Irish Courts. This 

disconnect between the SEMC's legal form and its nature as a decision-making 

authority is a critical weakness in the current institutional design. This has a number 

of profound consequences for the existing governance framework, particularly in 

terms of regulatory accountability. Dr. Dermot Nolan described the SEMC as "a 

h. brid organisation [which is] not obviously accountable to anyone" (JNV8). 

This rai es the ba ic question of to whom the EMC is accountable. If the strict legal 

interpretation is adhered to, then a number of questions arise. In theory, as a sub

Committee of the CER or UR, the EMC could be called to give account to the 

Oireachta or the orthern Ireland Assembly. However, in eight years of operation 

the ommittee has ne er been before either the Oireachtas or the NI Assembly. 

In tead, the management team of each RA provide updates to their respective 

legi lature , as element of their individual Annual Reports (Committee for 

Enterpri e, Trade and Inve tment I A embly) 2014, CER 2015). This may seem 

like a minor is ue but the ab ence of account-giving by the SEMC itself, including 

its Independent and Deputy Independent Members, and of corresponding 

parliamentary rutin of that e idence reveals a significant accountability gap in the 

current go eman e framework. 

Furthermore, the in titutional form doe not enable clear policy formulation on an 

all-i land basi , although thi is critical for role clarity of all the actors involved in 

the admini tration of the Committee. For example, if it is a sub-Committee of each 

RA, in Ireland it hould be ubject to ministerial policy directions, as these, though 

rare, are pro ided for in Iri h law. However, the Irish legislation establishing the 

M e pre I prohibi mini terial policy directions for the EMC. It provides that 

the Mini ter ma i ue "general policy directions" to the Commission for Energy 
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Regulation (Section lOA of the 1999 Act as inserted by Section 7 of the Energy 

(Miscellaneous Provisions) Act 2006). However, slhe is not entitled to do so when 

this would materially affect, or would be likely to materially affect, the Single 

Electricity Market (SEM Act 2007: Section 11 (4A). The former Chairperson of the 

CER confirmed that, "there is no scope for ministerial policy directions on SEM 

Committee matters" (INV8). The precise position of the Minister for Energy, 

Communications and Natural Resources and of the Oireachtas was confirmed in a 

written submission of the Attorney General of Ireland to the Supreme Court 

(Viridian Power Ltd v Commission for Energy Regulation [2012] IESC 13).50 The 

Attorney General, as a Notice Party, submitted that the SEMC "is a multi

jurisdictional market which the Oireachtas cannot regulate by unilateral means." 

Therefore, if the Minister cannot direct policy and the Oireachtas cannot unilaterally 

regulate the EMC, it remains unclear who sets policy for the SEM. The former 

Chairper on of the CER stated that policy is made "with great difficulty" (INV8). In 

his opinion, "the J G cannot give policy directions to the SEM Committee ... this 

would need to be done by a Minister" (INV8). Critically, he stated that he could see 

"no ob iou \: ay as to how this could be done" (INV8). He concluded, " it is 

anomalou that no Minister has a role to direct the EM Committee" (INV8). 

This decoupling of the EMCs legal form and the nature of the Committee as a 

deci ion-making authority ha significant implications. If one was to adhere to the 

trict legal definition of the Committee (as two individual sub-committees of the 

CER and R re pecti el ), then the tatutory position of the Irish Minister, who can 

is ue polic direction to the CER but is legally prohibited from issuing policy 

dire tion to the MC which in Iri h law is a sub-Committee of the CER, is 

incongruent. Thi po ition i not only illogical; it highlights an important issue in 

term of energy polic formulation for the all-island energy market and the 

regulatory p li y function of the EMC (ee ection 5.2). 

4.2.2 ternal overnance rrangement of the EM Committee 

The 0 (20 14a: 19) defines a regulator's external governance arrangements as 

compri ing "the role relation hips and distribution of powers and responsibilities 

bem,een the legi lature, the Mini ter, the ministry, the judiciary, the regulator'S 

hllp :lJ wwW. court~ . ic IJudgmcnlS.nfIO 80 OB6C9A5700E37802579A000527392 
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governing body and regulated entities." As has been made clear above, a number of 

study participants raised concerns about the SEMC's present external governance 

arrangements. These concerns ranged from issues about role clarity and about the 

manner and means of policy formulation and performance evaluation to the more 

fundamental issue of the limited nature of formal institutional relationships between 

the SEMC and the relevant Ministers, parent Departments and respective Parliament! 

Assembly in each jurisdiction. In this section, I consider the views expressed by 

study participants on the issue of the SEMC's external governance arrangements as 

they relate to institutional design. 

Regulatory Independence of the SEM Committee 

The OECD (2014a:27) states that the ability to prevent undue influence and to 

maintain the trust of tho e regulated is one of its seven principals for good 

go ernance. 

Establishing the regulator with a degree of independence (both from those it 

regulates and from government) can provide greater confidence and trust that 

regulatory decisions are made with integrity. A high level of integrity improves 

outcomes of the regulatory decisions. Regulators should have provisions for 

pre enting undue influence of their regulatory decision-making powers and 

maintaining tru t in their competence and delivery. 

It i therefore important to consider how regulatory integrity is provided for through 

the in titutional de ign of the EMC's external governance arrangements. EU law is 

pre cripti e on the manner and means of the establishment of independent National 

Regulatory Authorities RAs) for energy (Directive 2009/72IEC: Article 35.1) 51 

and there i an additional legal requirement on Member States to ensure that NRAs 

are able to carry out their regulatory activities independently from government and 

from an other public or private entity (Directive 2009/72IEC: Article 35.4 (a)). In 

term of cro -juri dictional arrangements, E law provides that "national regulatory 

authoritie hall have the right to enter into cooperative arrangements with each other 

to fo ter regulatory cooperation' (Directive 2009/72IEC: Article 36.3). 

'I http://eur-Ie .europaeufLex 'ri ervlLexUri erv .do?uri=Ol :L:2009:211 :0055:0093 :E :PDF 
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The institutional form of the SEMC goes well beyond the "cooperative 

arrangements" envisaged by the current EU Directive on the internal electricity 

market. As the statutory all-island regulator, it is important that the SEMC is 

perceived as independent. The OECD places high priority on regulatory 

independence as a means of maintaining public confidence in the objectivity and 

impartiality of regulatory decisions (OECD 2012:14). This was particularly 

important not only because of the Committee's cross-jurisdictional nature but also 

because public and private entities are regulated under the same framework and 

therefore competitive neutrality is required (OECD 2014a:49, Edwards, Waverman 

2006). 

In Ireland, DCE R has primary responsibility for formulating and executing energy 

policy, and for over ight and supervision of the regulatory process including changes 

to legi lation. It is also responsible for the strategic policy and corporate governance 

o er ight of the tate Energy Companies (ESB52
, EirGrid, Ervia, fonnerly Bord Gciis 

and Bord na Mona) which are active in the EMC and which compete directly with 

pri ate ector companies. The EMC regulates the ESB's significant market power 

in the EM ( EM Committee 2012e). ome commentators have recommended that 

D E R hould consider eparating its shareholder and policy functions, with the 

former exerci ed independently by the Irish Minister for Finance (McCarthy 

20 11: 0). Howe er, while ome study participants agreed that the concentration of 

tate-owner hip of utilitie in the EM "undoubtedly muddies the waters" (INV6) , 

none queried the regulatory independence of the EMC. 

Thi i a ery po itive feature of the EMC, which has managed to weather the 

opacity of i in titutional form to pre ent undue influence and maintain the trust of 

the regulated entitie. The high degree of independence, which the primary 

legi lation ought to create through, for example, the prohibition on ministerial 

polic dire tion ,i highl prized by EMC Members (INV12; INV14). The OECD 

(20 14a:51) ugge t that high degree of regulatory independence and properly 

'Z The F B own all electricity tran mis Ion and distribution assets on the island of Ireland, except the Moyle 
Interconnector between orthem Ireland and cotland (E B 2015). Tt was established under statute and operates 

a tate Owned nterprise ( .OE). It i majority owned b} the Irish Gove~men~ with the ~inister ~or Finan~e 
and the \1 ini -ter for ommunlcation, Energy and Natural Resources holdmg 85 Yo and 10 Yo respectlvel.y of ItS 

I sucd 'hare capItal. The remaining °0 of the issued share capital is held by an Employee Share OwnershIp Trust 

(E On (The ompctition AuthoTlt) 2010). 
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constructed accountability mechanisms are mutually reinforcing. As Busuioc, Curtin 

and Groenleer (2011 :853) state, "the need for accountability thus becomes most 

stringent when a body has been granted a wide margin of formal autonomy and has 

developed the capacity to act autonomously in practice." In their view, autonomy and 

accountability are in balance when high levels of de/acto autonomy coincide with a 

robust framework of de/acto accountability (Busuioc, Curtin & Groenleer 2011). It 

is therefore imperative that there are strong accountability mechanisms for 

independent regulators who are neither elected nor directiy managed by directly 

elected officials. 

The EM Committee 's Relationship with the Joint Steering Group 

A ke in titutional feature of the EMC's external governance arrangements is its 

relation hip with the relevant government Departments (DETI and DCENR). The 

purpo e of the J G is to facilitate on-going cooperation on energy matters North and 

outh. A outlined earlier the J G is made up of senior officials from DCENR and 

DETI and the offices of the two RAs: the CER in the South and the UR in the North. 

Both Departments ha e put in place revised governance arrangements for 

implementing the EU Target Model. These new governance arrangements establish a 

number of bodie or groups ome falling under the guidance of the JSG, to morutor 

go emance arrangement and en ure compliance (DETI, DCENR 2013:5). 

A ked for their iew on the institutional design of the current external governance 

arrangemen (the regulatory policy aspects of the external governance arrangements 

are addre ed in ection 5.2.3), all of the current regulators interviewed expressed 

di ati faction with the tructure and role of the J G (INV8; INY12; INVI4). One 

de ribed the J G a Ha talking shop" (INY I 4) which provides little or no space for 

u tanti e polic di cu ion with policy-makers. The Independent Member and 

Deputy Independent Member of the EMC are explicitly omitted from the JSG and 

to date the ha e not been in ited to attend it. It is unclear, and no study participant 

offered a iew on thi , why the views of the ministerially appointed Independent and 

Deputy Independent Member of the EMC are not actively sought by policy-

maker in both juri diction . 

Intere tingl , the iew offered by regulators on the institutional design of the 

M ' eternal go ernance arrangements were not shared by policy-makers. One 

enior ci il ervant tated that "the J G had been a useful tool to progress matters" 
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(1NV9). Another underlined the important role that the EU will play going forward, 

and confirmed that "both Departments will look to the EU" (INV20). Here there is a 

clear difference of opinion between regulators, who raised concerns about the current 

external governance arrangements, and policy-makers who did not express any 

particular dissatisfaction with the effectiveness of these arrangements in relation to 

the JSG in its wider institutional context. 

A number of potential reasons for this difference of opinion can be identified. Firstly, 

as the EMC exercised its powers, its authority as the statutory all-island regulator 

and the scope of its work grew greater than either it or the Departments had 

originall en isaged (JNV20). It would also seem that the Departments have 

gradually ceded greater decision-making and operational power to the SEMC. It 

eems al 0 that industry had not anticipated the growing scope and role of the 

EMC. A one tudy participant put it, "over time industry's perception of the SEM 

Committee changed from [being one of] consensus to [one of] compliance" (INV20). 

In es ence, it eem that the EMC as the decision-making authority grew in stature 

and confid nee a the market matured. This can be attributed to a number of factors 

including the extremel technical nature of the work, the fact that each RA relates 

indi iduall to i own line Department and the understated but important role played 

b the Independent and Deputy Members of the SEMC. 

The mmittee has been erved by globally recognised energy experts in the role of 

the Independent and Deputy Independent Members and their contribution to it as a 

deci ion-making bod ha been an important dynamic behind its growing confidence 

( . It w uld eem that the Departments did not wish to challenge the technical 

e perti e of tho e charged with decision-making nor, critically, did they have the 

capacity or re ource to do o. This issue is epitomised in the latest developments 

relating to the de ign and implementation of ISEM, the new wholesale trading 

arrangements. nwnber of EMC Members expressed their desire that the JSG 

hould take a more acti e and inclusive role and should lead in preparing revised 

p lic guidance and that there hould be an enhanced policy-making process with an 

in titutionali ed advi ory role for the full EMC (see Section 5.2.3). However, it 

would eem that the Departments continue to look to the EU for guidance while 

allowing the EM to proceed with designing and implementing a legally compliant 

trading regime. 
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The SEM Commillee 's Relationship with Ministers (North and South) 

As Section 5.4.1 addresses the issue of the adequacy of the SEMC's current 

mechanisms of account to Ministers and parliaments in both jurisdictions, I confine 

the discussion in this section to the institutional design issues raised in relation to the 

EMCs current external governance arrangements for reporting to Ministers and 

parliaments. In the first instance, the absence of any political oversight of the 

Committee was cited (JNV8) as an aberration in view of its arguably limitless 

powers through which, under statute, the SEMC decides for itselfwhat a SEM matter 

is. ection 4(5) of the EM Act 2007 defines a SEM matter as follows: 

For the purpo es of this Act a matter is a SEM matter if the SEM Committee 

determines that the exercise of a relevant function of the Commission in 

relation to that matter materially affects, or is likely materially to affect, the 

ingle Electricity Market. 

ome tud participants were more sanguine than others about this, particularly if 

the had dail re pon ibility for regulating the wholesale market and felt that the 

ab en e of Mini ters ability to offer policy direction to the SEMC was not a 

dereli tion of duty or e en required. Rather, it reinforced the independence of the 

EM in it \\-ork and en ured that the focus of the regulators was kept firmly on 

implementing the polic and legi lative agenda et out for the Committee ONV14). 

Howe er, thi ie\\- wa not shared by all regulators interviewed, with one describing 

"the ab ence of political oversight [as] anomalous" (JNV8). The view of thjs 

regulator \\-a hared b a number of politicians interviewed for the research who 

argued that in order for Ministers to be accountable to citizens on any issue, be it 

infr tru ture pro i ion, ecurity of supply, the attainment of environmental goals, 

fuel p erty competition and con umer choice, the institutional capacity of both 

Mini ter and parliaments to call regulator to account need to be augmented (INVI; 

V2; I 19 . Political 0 er ight is ofcour e intrinsically linked with the process of 

polic formulation and the detennination of regulatory mandates and statutory 

objecti e . The a ociated issue of role clarity is addressed in ection 5.3. 

The , EV ommitlee" Relation hip with the Oireachtas and the NI Assembly 

ince it e tabli hment in 2007, the EMC has not been caIled before either the 

rthern Ireland A embly or the Oireachtas to give an account of its activities to 
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date or of its future plans. Instead, both parliaments have received updates on the 

work of the SEMC from the RAs operating in their respective jurisdictions. This 

concurs with the EU perspective that the SEMC can be called to account by either or 

both parliaments as it is a sub-Committee of each regulatory authority (lNV16; 

I V20). While this is legally correct, it means that neither the Oireachtas nor the NI 

Assembly has the opportunity to meet the full SEMC, including its Independent and 

Deputy Independent Members. Instead, they receive high-level updates from each 

regulator as a sub-section of the individual Annual Reports on delivery of their 

overall work programme. Thus, while the SEMC itself has prepared Annual Reports 

for each . ear up to 2012, it has not presented them or laid them before either 

parliament. Con equently, the magnitude and importance of the work of the SEMC 

cannot b full understood or appreciated by either parliamentarians or their 

electorate . Thi is a critical weakness in the institutional design of the SEMC's 

eAternal go ernance arrangements and is a manifestation of the ambiguity of its 

in titutional form . Thi is a critical institutional design issue for current policy

maker. We trup (2002:78) notes "As regulatory governance continues to become a 

more important part of the way the state operates, such a gap [of parliamentary 

o er ight] promi es to become e en more significant." This sentiment is succinctly 

expre ed in the Hou e of Lords report on the regulatory state, which emphasises 

the imp rtan e of a two-way flow of dialogue (House of Lords 2004:7). The report 

tate "Impro ing Parliamentary crutiny is essential. It is not just a question of the 

an werability of regulator to Parliament but also one of the duty of Parliament to 

en ure that it crutin i effccti e" (ibid:7). 

There has been growing criticism of parliamentary capacity and willingness to hold 

regulator to account (Hou e of Lords 2004). Notwithstanding such criticisms, it is 

noteworth that re ources devoted to the parliamentary scrutiny of economic 

regulator in Ireland, at lea t, ha e been reduced ( cott 2013, MacCarthaigh 2012, 

We trup 20 J 2, TB 20 J 3). MacCarthaigh (20 J 2:26) identifies a trend, in Irish 

public go ernance, of a hift away from "the doctrine of ministerial responsibility to 

more direct form of crutin." The combination of this shjft in ministerial 

re p n ibility \ ith weak parliamentary oversight, which is "somewhat inconsistent 

and occasional" (ibid:26) has implications for regulatory accountability. On thjs 

point, We trup (20 J 2:78) writing about the Oireachtas concludes, "The weakness in 
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legislative oversight on the part of the Oireachtas may be compensated for in part by 

other actors. but in normative terms, the paucity of democratic accountability 

remains a significant issue for the future evolution of Irish governance." 

MacCarthaigh (2012:39) points out a key weakness in the current approach, which 

focuses more on creating procedural requirements and less on the quality of 

outcomes while underlining the importance of new modes of governance within the 

EU (see also Eberlein, ewman 2008, Soriano 2008). MacCarthaigh (2012:39) states 

that "we may need to reformulate our understanding of parliamentary accountability 

to recognise the polycentric nature of public accountability and the negative 

externalities that arise with overlapping jurisdictions." On the matter of 

parliamentary 0 ersight, ection 5.4 addresses the nature of any prospective 

amendments to the EMCs existing external governance arrangements which may 

be required to address the Committee's institutional weaknesses and the 

con equential accountability deficits in its current form. 

4.2.3 Internal 0 ernance Arrangement of the SEM Committee 

The E 0 (20 14a: 19) defines internal governance "as the regulator's organisational 

tructure, tandard of beha iour and roles and responsibilities, compliance and 

accountability mea ure , 0 er ight of business processes, financial reporting and 

performan e management." The de i gn of internal governance arrangements such as 

the nature of the go erning body; the necessity for a clear and well-functioning 

internal organi ation; and the independence and adequacy of its funding and 

performance e aluation are central to en uring robust and accountable governance. 

Thi i imp rtant not only for "instiIling public confidence but also is important in 

the come t of judicial and other independent reviews such as e>..1:ernal audits" 

(ibid: 19). In thi e tion, 1 con ider the iews expressed by study participants on the 

i ue of internal go ernance arrangements within the EMC from an institutional 

de ign per pe ti e. 53 

Changes (0 Imernal rgani afional truclures, 200 -2015 

er the cue of 20 I 0 and 2011, there were ome changes to the internal decision

ma ing tru ture within the EMC ( EM Committee 2011, EM Committee 

~ 'I " fth EMC's internal governance arrangements, 
CCllon . addrc se the i ue of accountabl 11)' 10 terms 0 e 
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20 12b). As the SEM transitions to a new wholesale trading arrangement by 2017, 

these current governance structures are now under active review by both 

Departments. To understand the nature of the internal evolution of the SEM's 

governance arrangements, it is necessary to analyse the changes in internal 

institutional design over the period 2007-2014. 

As committed to in 2007 (AlP 2007:3), by 2009 "oversight arrangements" had been 

put in place at senior management level. This took the form of an Oversight 

Committee which reported to the SEMC in four key areas. Each area was led by a 

manager from either the CER or NJAER (now UR) who was "shadowed' by a 

manager from the other RA. In 2010, a number of Joint Management Units were 

established to upervise and coordinate key regulatory workstreams. In 2011, further 

amendment were made to the internal operation of the SEMC structure in terms of 

it go ernance and working arrangements. Firstly, the previously established 

hadowing arrangements for what were termed Operational Workstreams were 

aboli hed. The econd change, which would seem primafacie to undo the first, was 

that repre entati e from both RAs were to be appointed to "once off and strategic 

de elopment type projects." For these Discrete Projects, which report directly to the 

MC and not to the er ight Committee, shadowing arrangements continue to 

appl ith project teams comprised of representatives of both RAs "in order to 

en ure robu t olution are identified" ( EM Committee 2011: 10). 

Indu try repre entati e interviewed for this research raised concerns about the 

pr per functioning of the EMC's internal governance arrangements (INV5; 

21 ). In their ie it was not clear how issues become defined as "Operational 

Work tream ' a oppo ed to "Discrete Projects"; also unclear were the criteria used 

to elect pri rity projects. One industry participant queried whether the criteria 

related to the nature of the i ue, its importance or the duration ofthe project (INV5). 

e ondl , while the EM continues to be the decision-making body, it can only 

decide n propo al brought to it for decision. Therefore, the active management of 

the wor tream below the EMC, by the EM Oversight Committee is of critical 

imp rtance to the EMC's outcomes. As one industry representative stated, ''the real 

i ue [to under tand] i the nature of the governance arrangements below the SEM 

ommittee" ( V5). 
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The Oversight Committee is a subcommittee of the SEMC and consists of senior 

staff members from both regulatory offi ces. The Members of the SEM Oversight 

Committee were named in the 2009 SEMC Annual Report but this was not repeated 

in any of the subsequent published Annual Reports (2010, 2011 , 2012). It is not clear 

why this practice was discontinued. At the time of writing, the SEMC Annual 

Reports for 2013 or 2014 have not yet been published. It is therefore unknown if the 

practice of not naming members of the Oversight Committee will be continued under 

new EMC leadership, which includes a new Deputy Independent Member, two new 

Commissioners at CER and a new Regulator at UR. 

Independence and Adequacy of Funding of the SEM Committee 

In relation to other internal governance issues, the fo rmer Chairperson of the CER 

(and EM ) rai ed concerns about the sources of operational funding for the SEMC 

and it financial accountability obligations. He observed that the Committee has no 

ccounting Officer (I 8). It may be that current funding arrangements and the 

abilit) of the EM to determine and meet its human and fi nancial resource 

management requirements are not wholly compatible with EU legal requirements 

under ire ti e 2009/72 (Article 35 (5)(a)) which states: 

the regulatory authority can take autonomous decisions, independently from 

an p litical b d and has eparate annual budget allocations, with autonomy 

in the implementation of the allocated budget, and adequate human and 

finan ial re ource to carry out its duties. 

11 \vould appear that the current internal governance arrangements of the SEMC do 

not meet the criteria in legi lation (E Directive 2009/72 (Article 37) vis-a-vis 

the r le of R learl ,the EMC is not a RA. However, EU law remains 

highly am iguou ab ut what i required of such cross-jurisdictional bodies. For 

example, Directi e 2 0972 (Article 38 (3)) provides that ''National regulatory 

auth ritie hall have th right to enter into cooperative arrangements with each other 

to fo ter regulat ry c operation." However, the Directive (EU Directive 2009/72) 

pro ide ery little further detail about how uch "regulatory cooperation" should be 

operationali ed , let alone how accountability in such instances of regional energy 

go ernance hould be pro ided for. 
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If the standards set down in EU law for NRAs were to be applied to the SEMC, it 

would fall short. However, in the absence of clear EU guidance on the governance 

framework for such cross-jurisdictional, regional networks of sectoral regulators, 

forging a path forward remains challenging for all involved. 

A Governing Body for the SEM Committee? 

Three study participants raised the issue as to whether or not the SEMC should have 

a Board, similar in structure to the Board ofthe UR (INV6; INV8; INV21). The CER 

is go erned by a three-person Commission and does not have a Board structure. The 

OECD (20 14a:70-71) sets out a range of advantages to a governance board structure 

and identifies the following range of factors to be considered by policy-makers when 

deciding whether or not to institute a governing body for a regulatory authority: 

• Whether or not the decision-making body will have to consider issues that 

ha e potential commercial/safety/social/environmental consequences for 

final regulatory decisions. On the OECD's view, a group is less susceptible 

to regulatory capture than an individual). 

• Whether or not a high degree of judgement is required, with the collective 

Vvi dom f a group in balancing judgement factors rather than reliance on 

one indi idual being the preferred option. Such a control measure would 

al 0 minimi e the ri k of varying judgements. 

• Wheth r or not the regulatory authority requires a significant degree of 

trategic guidance and over ight. 

• In circum tance where there is an identified need to maintain regulatory 

over time, the OECD suggests that a multi-member decision

making b d pro ide more "corporate memory" over time. 

• In circum tance where a high value is placed on regulatory independence, 

the ugge ts that a Board will be less susceptible to political or 

indu try influence than a single decision maker. 

The current de ign for deci ion-making in the EMC, with three separate voting 

bl ck doe help to addre some of the issues set out above. However, it is a valid 

que tion, which was rai ed by a number of participants (INV3; INV5; INV6; INV20; 

21), as to whether or not policy-makers should consider the option of creating a 

go erning body or a ariant of such, for the SEMC. 
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Performance Evaluation of the SEMCommittee 

The issue of regulatory perfonnance evaluation is addressed fully at Section 5.4. 

From an institutional design perspective, again due to the unique institutional fonn of 

the SEMC, the opportunity for a principal or principals to evaluate its regulatory 

perfonnance is difficult to identify. In tenns of best practice, the OECD (2014a) 

details a range of measures which can be taken to strengthen the governance of 

regulators in this regard, including the issuing of ministerial statements of 

expectations, the preparation of a corporate plan, framework agreements and 

guidance on codifying and shaping the way that governance arrangements work in 

practice. In Chapter 5, I address this issue from the accountability perspective. This 

pro ides a useful basis on which to map and evaluate existing internal governance 

arrangements for perfonnance evaluation. 

4.2.4 in le Electricity Market 2007-2015 - Summary of Findings 

The fragility of the EMC's current governance framework was repeatedly referred 

to b a id range of rud participants, including industry, regulators and policy-

mak V6; JNV8; JNV14; JNV20; 1NV21). If the SEMC does 

op rate a a 'h brid organi ation, with an ever-greater need to develop a shared 

organi ati na\ i i n and culture and if it is to deliver on its mission to fully realise 

the all-i land energy (as oppo ed to just electricity) market, it is imperative that 

p lic -maker con ider the de ign of the Committee's institutional form. Continued 

reliance n the trict legal definition of the EMC rather than acknowledging its de 

facto erva le practice where in fact the EM has evolved into a single decision-

making b d i fa t approaching the point at which such reliance may become 

pr blematic. 

Where nce the fragility of the EMC could have been ascribed to political 

in tability in orthern Ireland, today it is directly correlated with the weakness in the 

de ign of i in titutional fonn. From this flow a number of accountability gaps in the 

ommittee' internal and external governance arrangements (see Sections 5.4-5.5). 

While the original motivation of the epistemic community was to "get [the all-island 

energy market] off the ground' (INV14) and to avoid entanglement with local 

p litic at that time, sufficient time has now passed to consider unifying the SEMC's 

in titutional form by aligning its legal form with its nature as a single cross-
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j urisdictional decision-making authority . The SEMC has demonstrated a proven 

track-record of delivery and , with the implementation of the ISEM, is currently 

leading the implementation of EU policy in such cross-jurisdictional regulatory 

environments. In parallel, the existing governance framework is under active review 

( EM Committee 2013: 43-44, DCENR 2014: 31). In view of this development, now 

seems the time to address the identified weakness in the design of its institutional 

form. 

4.3 Future Governance Framework for the SEM 

4.3.1 The EU Target Model- a critical juncture for institutional change? 

In this ection, 1 focus on how the current institutional design of the SEMC ' s 

go ernance arrangements could change going forward and I offer an assessment of 

ho\,. the re earch findings relate to the academic debates on institutional design, 

per i tence and change outlined in Chapter 2. 

Interviewee e pre ed a range of views on the nature of possible future institutional 

change. When pecificall. asked, eight study participants agreed that implementation 

of the Target Model \\/ould not be a "critical juncture" in the evolution of the 

go emance framework for the all-i land energy market (INV 1; INV6; INV7; INV8; 

Jl\l 14:I 1 : I 17; IN 20), with the remai nder either not commenting directly 

on the impact of the Target Model on the institutional design of the SEMC 

5' I V9; I V12; INV13; INVI 5; INV2 1) or giving pe ifi ally (1 

no iew on thi ue (l 10; 1 11; TNV 18; INV 19; INV22). One regulator 

tated. "the Target \1 del will not nece arily change the institutional structure" 

cc rding to a enior official the EU Target Model will not be a 

"critical juncture" and "future in titutional changes wi ll not depend on the market 

de ign that i cho en"' (N 16). It would thus seem that study participants were of 

the view that. de pite the forthcoming complete redesign of the wholesale trading 

arran em en which underpin the EM, the EMC's governance framework will 

c ntinue In It urrent form. A one regulator put it, "even with complex technical 

change. in luding change of actor ... the machine keeps rolling" (INV I4). 54 This 

Sol ' ince It e tahli hment in 2007. there has been eon iderable change in Members of the S~MC, including two 
ne\\, Independent and Depu\) Independent Member appointed in 2012. three new regulators In UR between 2007 
and 201 and four ne\.\ regulator at ER between 2007 and 2015. 
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view was echoed by a senior UK civil servant who expressed the view that any 

future institutional changes "would be evolutionary rather than revolutionary" 

Cl VI 0). 

Interestingly, no single reason was given for this widely held view. For example, a 

senior European Commission official took the view that the EU Target Model was 

merely "a first step" towards a "single energy systems plan" (INV17) and that there 

would be no fundamental change to the existing governance frameworks for regional 

v.holesale energy markets. In the view of this senior official, the Target Model is 

only the first step on the path to securing a single EU-wide energy market. The 

objecti e of the Target Model is to enhance existing cross-border energy flows and 

to couple energy markets. Consequently, she could see no reason for any deviation 

from the current path in terms of the institutional design for the governance of a 

cros -juri dictional market on the island of Ireland. This would seem to confirm 

orth' ie\ of path dependence and increasing returns in terms of chosen 

in titutional de ign, and the very high barriers to divergence from the chosen path 

orth 1990). 

former Iri h Mini ter for Energy suggested an entirely different reason for why he 

did not fore ee an) ignificant change to the current institutional design of the 

EM" go ernance framework. Taking a "green" perspective, he stated that in his 

\iew the E Target Model is flawed because of its underlying assumption that 

"fo il fuel will continue to be the main fuel" (TNVl). Instead, what is required is a 

"twin market approach with a market for variable power, which will become the 

main power ource and a capabilities market, which would be focused on pricing 

load management" in order to encourage greater use of renewable energy in the 

European electricity tern (l VI). The EU Target Model falls short of this and, for 

thi re n he did not fore ee any dramatic changes to the current governance 

frarne\\ork for the EM. 

nother regulator tated that "the EU Target Model will not necessarily change the 

in titutional tructure" and that "there is no obvious evidence that there are plans to 

prepare primary legi lation [for this purpose]" (lNV8), uch primary legislation 

would of course be required if there was to be a redesign of the SEM's governance 

framework, 
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4.3.2 Option 1: Evolutionary Change 

In terms of the future institutional design of the SEM's governance framework, the 

10 study participants expressed their expectation of the persistence of the current 

institutional design with change only occurring, if at all, in a slow and incremental 

manner rather than a revolutionary one (INVl; INV2; INV3; INV7; INV8; INVlO; 

TNVI5; r V16; TNV17; TNV20). I term this Option 1 - Evolutionary Change. As has 

been described in policy documentation pertaining to the all-island energy market, 

Option I involves the incremental evolution of the institution along its current 

trajectory and envisages a slow, evolutionary progression to harmonised regulatory 

go emance arrangements within the EU regional electricity groupings in line with 

E and national energy policy objectives (DCMNR, DETI 2004:3-4). When the field 

re earch began this was my expected trajectory for the future institutional design of 

the go emance framework for the SEM. Below, I discuss the views of study 

participan in relation to this option and the three possible scenarios for future 

in titutional de ign within Option I. 

cenario -' EM '- A ingle AII-i land Regulatory Body 

h n on idering the ue of the future institutional design of the SEM's 

go emance framework and the prospect of the creation of a single regulatory 

auth rity on the i land of Ireland tudy participants were sanguine that the existing 

arrangemen could evol e in this manner (INV2; JNV3; INV8). In tenns of Scenario 

that i the formal creation of an all-island regulatory authority, none of the study 

pre ed the view that such a scenario was likely. However, it was 

preci el thi cenario that was originally envisaged by policymakers in 2004 and is 

mo t reflecti e of current operational practice. The original policy framework 

d ument tasked both Departments and RAs with an "examination of [the] benefits 

and requirement for [the] creation of [an] all-island regulatory body and the need for 

eparate I cal market bodie " in the period 2009-2010 (DCMNR, DETI 2004:14). 

Wh then after eight ear of succe sful operation and closer regional integration of 

electricity markets55 did interviewees not believe this was a likely option for the 

futur in titutional de ign of the governance framework for the SEM? 

« ee the Political Declaration of the Pentalateral Energy Forum of June 2013. The Pe~talater~1 Energy Fo~m is 
a frame\\iork for regional cooperation toward the improvement of electricity markets mtegratlOn and secuTlty of 
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Study participants gave a number of reasons for this conclusion. Firstly, the SEM is 

focused on one element of the work of the UR and CER respectively, namely the 

wholesale electricity market. Both RAs are also individually engaged inter alia in 

water and gas, with the CER also charged with functions in relation to energy safety. 

The creation of a single all -island energy regulator would either need to be limited to 

wholesale electricity (and possibly gas) trading arrangements, or the combination of 

all functions of both RAs would need to be considered. This options was considered 

to be overly ambitious by those interviewed. 

econdly. a number of study participants raised the prospect of political objections to 

such a development. For example, the mundane but very sensitive issue of where the 

nev. regulatory authority office would be physically located was cited by two study 

participant as an example of an issue that could be raised at a political level (INV5; 

7). Would it be in orthem Ireland or Ireland? Would it continue to have two 

offices? ne indu try reprc entative was particularly sceptical about the possibility 

of a ingle all-i land regulatory authority, citing the weakness in the current 

in titutional de ign as just one of the many issues that would need to be addressed 

before the creati n of a single regulatory authority could even be considered. In his 

iev., "it i ery difficult to take two eparate organisations with other jobs, priorities 

and accountabilitie and make them function as one orgarusation for the specific 

purpo e of a joint enture ... I don ' t think it was ever achievable" (INV5). In 

addition. in European la\: . each Member tate is required to have an NRA. 

Thu , v.hile all tud. participants, and particularly those working at the regulatory 

coal-face, acknowledged that the current legal definition of the SEMC does not 

reflect the operational practice of EMC Members, none were of the view that the 

political conte t ha changed 0 ub tantially over the past eight years that the formal 

creation of a ingle all-i land regulatory authority on the island was an option for 

uppl, upported by u~tria. Belgium. France. Gennany. Luxembourg. the ether1an~s and witzerland as an 
example of the t)pe of regional cooperation that is developIng across Europe. 
hnp:il w\V\\ .hcnc1ux.in file 014 12 4f2983iPoliticalDec1arationOIThePentalateralEnergyForum_2013-E ,pd: 

ee also the Baltic Energy Market Interconnection Plan. \\ hich is comprised of Denmark, Gennany. Es~o~la, 
Latvia. Lithuania. Poland. Finland. weden and the ,European CommIsSIon 
http ://eceuropaeu energyien topic infrastructurelbaltic-energy-market-interconnectJon-plan 
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consideration (I V3; IN V8). The fonner Chairperson of the CER expressed the view 

that the current institutional design would "persist" as "no steps have yet been taken 

to achieve a single regulatory body" (INV8). In his view, the potential sensitivities 

that wou ld be primed by any review of the legal form of the SEMC or of its statutory 

functions meant that the likelihood of achieving a single regulatory body on the 

island of Ireland was remote. He confinned that "policy-makers were not pushing 

this forward" Cl V8). Another study participant stated simply "there will be no 

major change until the 2020s" (T V7). While not explicitly stated by the interviewee, 

the re earcher understood this statement as implying either a lack of willingness or a 

lack of recognition of the need for change, or both, by the political and 

administrative systems. orth and South. However, as one current regulator 

ackno~ledged "the general direction of travel is the continued maturation of the 

EM Committee into a full organisation" (TNV 13). This would seem to imply that 

the current di connect between the legal fo nn and the decision-making body needs to 

be addre ed one way or another. 

cenario B - ' M +'- M +BETTA56 

I then ought the iew of tudy participants about the likelihood of the development 

of an all-i land regulatory authority made up of RAs from both neighbouring islands 

( ER, Rand fgem). De pite an explicit commitment to strengthening and 

fonnali ing joint regulatory arrangements between the EMC and Of gem (DETI, 

R 201 :9). none of the interviewees were of the view that the current alI

i land goyemance arrangemen would evolve into an all-i slands arrangement. While 

eeing the \alue of enhanced regulatory cooperation, none felt that thi s would 

ne e arily or indeed hould lead to a fonnalised institutional arrangement. On the 

c ntrary. a number e pre ed concerns about the implications for a small island 

y tern of be ming ~holly integrated into the wider GB energy market. This was 

for a range of reason including political (national self-interest), economic, policy, 

technical and other Cl 3· I 5· I V7; INV21 see also FitzGerald, Malaguzzi 

aleri 2014) . 

From a national Iri h interest per pective, a fonner Minister stated, that in hi s view, 

"thi i a high 0 ereignty i sue" for Ireland er VI). Others raised additional 

Briti h lectricity Trading and Transmission Arrangements (BETT A) 
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fundamental concerns and cited the need to "question where we are going" while 

underlining the need to ascertain in advance "how we can protect consumers North 

and South from bad British energy policy" (INY3). This plea for caution and detailed 

assessment was repeated by a number of study participants (INY3; TNY4). For 

example, another former civil servant emphasised the "critical strategic choice" in 

terms of the final design of the new wholesale electricity market and the need to 

proceed cautiously (lNY4). Here, the actor's belief that "history matters" in terms of 

path dependency is evident. The experienced gained by the particular civil servant in 

the establishment phase of the SEM was that one had to proceed with extreme 

caution and invest time in "building the wall of trust brick by brick" (INY4). It was 

under tood and accepted that, once chosen, a particular path is very difficult to divert 

from. This confirms the expectations expressed in the academic literature in terms of 

path dependency (Pier on 2000a, Pierson 2000b, North \990) . 

Intere tingl •. with the exception of one interviewee, a European Commission 

official. none of the tudy of participants considered that a UK exit from the EU 

('Brexit') would affect the running of the EM. In their view, the UK would 

maintain much of the e tablished current practice as an EEA Member, which would 

en ure continued regulatory certainty for investors making long-term financial 

in e tmen in the K energy market. 

cenario - 'Joint F I Regional Regulatory Arrangements' 

ne of the mo t triking re earch findings was the chasm of difference between, on 

the one hand, the e pectation of policy-makers orth and outh and on the other 

tho e of the uropean Commi sion about the role of the EU in guiding the 

de el pment f regional whole ale electricity markets. To date, the EU has provided 

minimal practical guidance to RAs eeking to establish the institutional 

arrangement to upp rt regional energy go emance arrangements. However, nine of 

tho e interviewed. including political leader industry, regulators and policy-makers 

all I ked to Bru el to provide guidance about how such arrangements should 

develop and e 01 e 0 er time (IN 1; IN 2: INY3; INY4: INY5: INV6; INY7; 

fN 14: 1 20). 

For e ample. a former ci il ervant who was closely involved in the establishment of 

the \.1 expre ed the iew that while the current institutional arrangements are 
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"adequate", any evolution of the current model would "need to be flexible enough to 

allow fo r enhanced co-operation on a regional basis" (INV9). This was confirmed 

from external observers to the process of the institutional development of the SEM. 

One senior UK civ il servant stated that in her view any institutional change to the 

SEM would be "evol utionary rather than revolutionary" and that "the methodologies 

[for enhanced co-operation] would need to be agreed regionally along with 

neighbouring countries" (INV10). She concluded by saying that the "driver will 

come from national and EU legislation" (INV I 0) . 

One European Commission official stated that "the trend is down the direction of 

regionalisation" and that "a pan-European market would follow the route of regional 

groupings" (INV 17). However, she simultaneously raised concerns about the 

"difficulty [for the EM] of linking into the UK market" (INV 17). This was a point 

developed in the interview, with the study participant very clear that the "the UK' s 

elf-sufficiency approach to energy policy wi ll be a geographic barrier to the 

regionali ation of EM" and stating that "UK poli tical and institutional rigidity 

would be the blockage' (T V17). However, when asked whether the European 

Commi sion should pecify how such regional energy governance arrangements 

hould emerge and if it could offer detailed guidance on institutional design and on 

the is ue of managing accountability in cases of polycentric multi-level regulatory 

go ernan e, her re pon e to the question was muted (INV17). Although not 

explicitl tated , it eem that the European Commission's view on such matters is 

n ibility for moving forward with such initiatives lies with the Member 

tate . 

This ie tand In tark contrast to that expressed by a wide range of study 

panicipan ot ith tanding the more immediate political, economic and regulatory 

le er that e i t within the phere of influence of policy-makers on the is land, these 

panicipant felt that an future changes to the institutional design of the SEM 's 

go ernance arrangements would occur as part of a wider, EU-led and coordinated 

regional energy initiati e. It was striking that, despite a continued absence of 

guidance from the thi was the widely shared view. Perhaps, in the absence of 

local champion , pointing to a higher authority avoids the more difficult local 

dialogue that i required to secure past achievements. 
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4.3.3 Option 2: Revolutionary Change 

The alternative Option, which I call Option 2 - Revolutionary Change, has only one 

scenario, which 1 have termed Scenario D (NI + BETT A). The likelihood of 

revolutionary change depends largely on an irrefutable and urgent need for timely 

delivery of enhanced physical electricity interconnection between Northern Ireland 

and Ireland. This has been cited as an essential piece of infrastructure since the 

concept of an all-island energy market was first mooted (North South Inter

Parliamentary Association 2013: 14). The North-South Electricity Interconnector has 

been required for over a decade now, with this need becoming ever more acute 

owing to the need to shut down power generation plant in Northern Ireland by 2016 

as a consequence of the EU legislation (DETI, UR 2014). 

It ha been e timated that the absence of this piece of critical infrastructure will cost 

electricity consumer on the island of Ireland approximately €30m per annum by 

2016 (FitzGerald, Malaguzzi Valeri 2014:41, CER 2013). Critically, this undermines 

the fundamental objecti e of the EM which is to deliver a secure, competitive 

electricity upply to consumers in both jurisdictions (DCMNR, DETI 2004). Despite 

a go emment commitment to deliver the orth- outh Interconnector by 2011 

(D MNR 2007), the timetable for this project has run into difficulties. Issues have 

ari en in relation to planning applications and there has been widespread local 

opp ition to propo ed enhancements and extensions of electricity transmission 

infrastructure. Thi has become more acute as public debate on the roll-out of much 

needed additional electricity tran mission infrastructure in its own right became 

conflated with tran mi ion infrastructure needs for attaining renewable energy 

targe . The ecurity of supply is ues raised by the absence of this piece of energy 

infr trueture i attracting clo e political scrutiny in the Northern Ireland Assembly 

( ommittee fi r nterpri e Trade and Investment (NI Assembly) 2014: 9). 

cenario D -' 1+ B TT - Di e tabli hment of the SEM 

The current hairper on of the EMC was the only study participant who raised the 

pro peet of a radical re olutionary option for the future institutional design of the 

M go emance framework. he pointed to the possible, although she 

imultaneou I tated unlikely, establishment of an entirely new set of institutional 

arrangements which would effectively mean the disestablishment of the all-island 
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energy market and a deliberate reorientation of Northern Ireland's wholesale 

electricity market to the wider GB market. This would be a dramatic chancre in 
e> 

direction and would arguably have profound political, social and economic 

consequences. The Chairperson stated bluntly that "the [continued] absence of the 

second orth-South interconnector will mean the need to prepare a Plan B" (INV14) 

and example was drawn from the Nord Pool market which operates effectively 

precisely because "shared physical interconnection makes the Nord Pool work" 

Cl 14). 

otwithstanding her serious concerns, the regulator concluded that, assuming the 

orth- outh lnterconnector could be delivered in a timely fashion, the key issue was 

to "get it [governance framework] right on the island first" (lNY14). In her view, the 

mo t likel direction of travel for the EM's future institutional design would be the 

creation of "a ingle market on these islands [to include GB] post 2020" (lNY 14) and 

that thi would be go erned by "an EU regional body" (lNV 14): a blend of Scenarios 

A and C. 

Howe er. in her iew this development was dependent on two variables. First was 

the deli ery of the orth- outh electricity interconnector. Without this, a break-up of 

the \If and a return to juri dictionally separate markets or zonal pricing on the 

i land (if thi alternati e wa deemed to be more politically palatable) was held out 

as the alternati"e trategic option for the future institutional design of the SEM. 

econdl , he pointed to the need for political leadership with regard to the future of 

the all-i land energ market which in her view, required a clear set of hierarchically 

ordered, jointly prepared energy policy objectives. This would require a shared 

i ion for the future of the EM by both administrations, and the political mandate to 

deli er n thi J Ion. 

The hairper on dre a key di tinction between the establishment phase of the SEM 

before 2007 and toda when, he noted "the regular set pieces of ministerial 

engagement which pro"ided public evidence of cooperation", so evident in the post 

o d rida Agreement era, are all but ab ent (TNV14). Taken together with the 

maturation of the orthern Ireland As embly compared with the period when the 

A embl. wa upended, and a willingness to politically challenge existing policy 

choice and "focu on orthern Ireland issues", means that these two factors 

combined (lack of the orthl outh interconnector and weak expression of a shared 
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vision for the future of the market) present a real challenge for those seeking to 

pursue the further development of the all-island energy market (INVI4). Critically, 

the current contextual factors offers a much altered landscape for considering the 

future of the all-island energy market to that which was present at the time of its 

conception as an idea. The Chairperson stated that, "unlike the period 2007-2009 we 

do not have a shared purpose, we are not working towards achieving a shared 

project"' (lNV 14). These developments are occurring at a time when there is active 

political oversight of the UR's activities and increased political concerns about 

security of supply in orthern Ireland. The Chairperson emphasised the need for 

cross-border political engagement and leadership in combination with a clear set of 

agreed hierarchical policy objectives from policymakers in both jurisdictions and 

enhanced go emance arrangements to support the implementation of a future shared 

I Ion. 

4.3.4 EM Future overnance Framework - ummary of Findings 

In relation to the future institutional design of the SEM, the majority of study 

participan clo el in 01 cd with the redesign of the wholesale trading arrangements 

did n t belie e that the transition to T EM will act as a "critical juncture" to trigger 

the rede ign of the EM ' current governance framework. Indeed, many saw no 

e iden e that polic -maker were e en thinking in this way (INV7; INV8; INV13; 

14). When con idering the nature of the future institutional design of the SEM's 

go emance frame\\ork cholarly theory would suggest that adopting an institutional 

appr ach a in e tabli hing the parameters for understanding institutional change 

o er time ( I en 2013:450). Capoccia and Kelemen (2007:348) note that "critical 

juncture are too often equated with moments of change. However, as 

counterintuiti e as it may eem, change is not a necessary element of a critical 

juncture." J n tead, the author define a "critical juncture" as "relatively [emphasis in 

original] h rt peri d of time during which there is a substantially [emphasis in 

original] heightened probability that agents' choices will affect the outcome of 

intere f' (ibid: 34 ). "Thi definition captures both the notion that, for a brief phase, 

agen face a broader than typical range of feasible options and the notion that their 

choice from among the e option are likely to have significant impact on subsequent 

Outcome ... triggering a path-dependent process that constrains future choices" 
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(Capoccia, Kelemen 2007:348). In their view, "heightened contingency"S7 is a core 

characteristic of crit ical junctures (ibid:343). 

How do these theoretical conceptions relate to the actuality in this case? Study 

participants generally did not envisage radical changes to the institutional design of 

the governance framework of the SEM. The most likely outcome, they felt, will be 

incremental evolutionary institutional change, ideally under EU guidance. The single 

caveat is the need for ti mely delivery of a critically required strategic piece of 

electricity transmission infrastructure. Tt may be that this is the catalyst for a "critical 

juncture" which for a short period ofti me opens up a range of alternative options for 

redesign of the institution (Capoccia, Kelemen 2007, Pierson 2000a, Pierson 2000b). 

Whate er the outcome. it seems that the timeframe for this is clearly indicated and 

ha already prompted an assessment of alternative options (DETI , UR 2014). This 

would eem to confirm Pierson ' s view that specific patterns of timing and sequence 

matter (2000a:251). Once that "critical juncture" has passed, the choices made will 

"trigger a path-dependent proce s that constrains future choices" (Capoccia, 

Kelemen 2007:348). 

Ho\\e er. as app ccia and Kelemen (2007:368) note, "Critical junctures are rare 

[empha i in original] e ents in the de elopment of an institution (and can result in a 

re-equilibration of an in titution): the normal state of an institution is either one of 

tabilit) or one of con trained. adaptive change." Moreover, transformational change 

i not nece aril. the re ult of a critical juncture; it can also be the result of an 

incremental pr ce (Mahoney Thelen 2010). In terms of the typologies of 

incremental change outlined by Mahoney and Thelen (ibid: 15-18), the SEMC could 

to date be characteri ed a an example of institutional change through " layering", 

that i cr ating ne\\ in titutional elements in old regimes. However, in the absence of 

a politi all)' mandated hared i ion for the future the EM and for the all-island 

energy market it elf, it i arguable that the EMC is at risk of being left to "drift", 

\\-hich \I1ah ny and Thelen Uhid: 19) define as institutional change that grows out of 

"the neglect of an in titution. or more preci ely, the failure to adapt and update an 

in titution . as to maintain its traditional impact in a changed environment." 

$' h' h . 'bl b t annot be ' In thl regard. I unde~tand the meaning of contingency to be a future event W IC IS POSSI e u c 

predicted \\ith certainty. 
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In considering the future institutional design of the SEM, seven study participants 

(1 V3; I VS; INV8, INVll, INV14; INV19; INV21) underlined the need for 

enhanced transparency; the critical importance of maintaining the perception of 

fairness in regulatory decision-making; ensuring that the SEMC has adequate 

financial and human resources; and suitable control of those resources to ensure 

delivery on its mandate. Participants also called for an enhanced role for consumers 

in the decision-making process and better communication with stakeholders 

generally . In any event, the identified weaknesses in accountability associated with 

the current institutional design of the SEMC remain. 
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5 SEM Governance Framework - Research Findings on 
Accountability as a Mechanism and as a Virtue 

This chapter describes the research findings on accountability and regulatory 

governance in the SEM. Drawing on Bovens' conceptual framework (Bovens 

2007a:448, Bovens 20 I 0), the chapter details the analytical framework used to map 

the existing accountability arrangements of the SEMC and the evaluative framework 

used to assess the adequacy of these arrangements. The purpose of the analytical 

framework is to "help establish [emphasis in original] more systematically whether 

organisations or officials, exercising public authority are subject to public 

accountability at all" (ibid:448). The purpose of the evaluative framework is to 

provide a means of assessing if "the arrangements to hold the agency accountable 

[ are] adequate or not, sufficient or insufficient, effective or ineffective?" (ibid:448). 

The chapter al 0 details the research findings about how the issue of accountability 

and regulatory go ernance hould be addressed in terms of institutional design. 

5.1 Defin ing Accountability 

A indicated in hapter 2 accountability is an elusive concept (Jordana, Bianculli & 

Fernandez-i-Marin 20 I b:2). Jordana, Bianculli and Femandez-i-Marin note, "the 

notion h expanded over the last 20 years as it has moved from the more 

traightforward notion of accountability within organisations in the public sphere to 

that of public accountability" (ibid: 3).5 

ot\: ith tanding uch definitional issues, there is now broad acceptance that 

effecti e accountability require well-developed institutions (Olsen 2013:447). To 

fI cu the di cu ion n i ue of mapping and assessing accountability in the 

go ernan e framework for the EMC, I employ Bovens' (2007a:450) narrow 

relational definition of accountability as "a relationsrup between an actor and a 

forum, in whi h the actor ha an obligation to explain and to justify rus or her 

condu t. the fi rum can po e que tions and pass judgement, and the actor may face 

con equence ." 

Bo~en (20 : 12) define public accountability as "the rendering of account for ~~tters of public interest, i·le
d
· 

. ,. ' d be assed by the citizens. In general, one cou 
an aCcountln that i perfonned \\Ith a ~Ie\\ to the JU gement to . P ." 

} that puhlic accountability i accountability in and about the public domain. 
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Sovens (ibid:450 -452) goes on to describe the various elements contained in this 

definition . The actor can be either an individual or an organisation. In the case of the 

present research, it is the public institution known as the SEMC. The accountability 

forum can be a person, such as a Minister, or an agency such as Parliament; or it can 

be a more abstract entity such as the general public or consumers. The obligation that 

lies on the actor can be formal and informal (ibid:451). In terms of formal 

obligations, this can mean the need to give account to parliamentary committee(s). In 

terms of informal obligations, it can extend to press conferences and informal 

briefings. To give account, Sovens states that the actor must be obliged to inform the 

forum about hi or her conduct, and that the possibility must exist for the forum to 

interrogate the actor and to question the adequacy of the information or the 

legitimacy of the conduct. Thirdly, the forum may passjudgement on the conduct of 

the actor who may face con equences [emphasis in original] (Sovens 2007a: 452).59 

Critically, it is the possibility of the imposition of sanctions that "makes the 

difference bet\,\ieen non-committal provision of information and being held to 

account" (Sovens 2007a:45I ). Thus, accountability consists of two key elements: 

"answerability" and "enforceability" (Jordana, Sianculli & Femandez-i-Marin 

2015b: ). 

So en (2007a: 453) elaborate what is not included within this narrow definition of 

accountability: fir tl , tran parency as it "does not involve scrutiny by a specific 

forum." econdly, he mention repre entative deliberation which may contribute to 

enhancing p litical legitimacy but does not constitute accountability, as it "lacks the 

element of ju tification, judgement, and consequences" (ibid:453 ). Thirdly, Bovens 

di tingui he et\,\een accountability and control. In his view, hierarchical control 

mechani m uch as financial or legal mechanisms, "are not accountability 

mechani m per e" a the do not require actors "to explain and justify their conduct 

to forum ., Bo en 2007a:454). 

ari u efforts ha e been made In the literature to categorise accountability 

o ligati n . including mandatory . oluntary (Koop 2014), formal and informal 

en 2007a and ex ante and ex po t systems of control (Mulgan 2003). As 

~ It hould he noted that Mulgan (2003:9-1 I) uses the term "sanctions" which Boven~ cO.ncurs w.ith (2007a:452) 
h t re those organisations whIch do not have but soften to "fa e con equcncc .. to ensure that the p rase can cap u 

the authoril) to anetion. 
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discussed in Chapter 2, the literature also distinguishes between directions of 

accountability: upward accountability involving hierarchical institutional 

mechanisms such as relationships to Ministers or Parliaments; downward 

accountability to citizens, consumers or industry stakeholders; and horizontal 

accountability to peer institutions of a similar status such as courts or Ombudsmen 

(Bianculli, Jordana & Fernandez-i-Marfn 2015c, Scott 2000). Mulgan (2011:4) has 

characterised this as a '360 degree' view of accountability. As outlined in Chapter 2, 

1 utilise this model with its implied three directions of accountability to map 

accountability within, and of, the governance framework of the SEM. 

To evaluate the accountability mechanisms of the SEMC, I then utilise Bovens' three 

theoretical perspecti es for assessi ng accountability relations: the democratic, 

constitutional and learning perspectives. The democratic accountability perspective 

con ider Vvhether the accountability arrangements help to provide political 

principals \ ith sufficient information about the behaviour of their agents. The 

con titutional accountability perspective considers whether the arrangement offers 

enough incenti es for officials and agencies to refrain from abuse of authority. The 

learning per pecti e considers whether or not the accountability arrangements 

enhance the learning capacity and effectiveness of public administration (Bovens, 

hilleman & 't Hart 2008: 230). To this has been added a growing literature which 

con ider accountability within the E multi-level governance context (Bovens 

2007b, Bo en, urtin & 't Hart 20 J 0, Curtin, Mair & Papadopoulos 20 J 0, Fisher 

2004, Harl \\I, RaVv ling 2007 Papadopoulos 2010) and specifically considers the 

tran nati nal dimen ion of accountability in such multi-level polycentric governance 

fora ( berlein, eVvman 200 ,Black 2012). 

tated ab e, ac ountability is a relationship between an actor and a forum. 

Bo en (20 : 14) de cribe an "accountability arrangement" as one where ''the 

a counta ility relation hip ha taken on an in titutional character." He defines an 

"accountability regime" as "a coherent complex of arrangements and relationships" 

femphasi in original] (ibid: 14 . An as essment of the adequacy of accountability 

arrangemen within the governance framework of the EM serves as a novel case 

tud fi r e>..ploring the i ue of accountability and regulatory governance. Using 

B en' theoretical framework, three questions need to be answered in order to map 

the \1' e i ting accountability mechanisms (Bovens 2007a:454-460): 
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• To whom is account to be rendered? Classification will be based on the type 

of forum to which the actor is to render account: political, legal, 

admi nistrative, professional, social or other fora. 

• 'Who should render account? Who is the actor required to appear before the 

forum? Bovens identifies four classifications for consideration: corporate, 

hierarchical, co ll ective and individual. 

• About what is account to be rendered? What is the aspect of the conduct 

about which information is to be provided? Classification is on the basis of 

financial, procedural or programmatic accountability. 

Before addressing the e three questions, it is necessary to consider the research 

finding relating to the wider policy context within which the SEMC operates on the 

island of I reland. The question of who sets policy fo r the SEM is a complicated one 

that is difficult to an wer. onetheless, the prevalence of the issue throughout the 

twent)-two interview conducted requi res that these findings be assessed. 

5.2 Who et Polic for the EM? 

5.2.1 Th e hanging Role of Economic Regulation 

In Ireland. as in many countrie , the functions of sectoral economic regulators have 

e olved and ex anded 0 er time, with new functions being added to deliver EU or 

national lic objecti e or both (Forfas 2013:67). The changing role and nature of 

independent economic regulation, including the conti nued expansion of regulatory 

fun tion e ond what wa originally envisaged when the institutional choice of 

regulatory 0 emance was fir t en i aged is by no means uniquely Iri sh nor is it 

confined to energy regulation. Rather it is a confirmed cross-sectoral trend across 

man Mem er tate ( D 2014a Forfas, 2013). 

The i ue of the changing role of economic regulation was rai sed by a number of 

regulator interviewed for thi research (JNVl I; INV 14; INV lS). One former 

regulator. who has been part of the process of regulating a range of sectors in 

multiple juri dicti n, tated that "the original premise fo r setting up economic 

regulati n h be ome ob cured by ever more complex policy environments with 

more polic input to economic go emance" (1 VI J). This trend was confirmed by 

another former regulator \: ho tated that "the very purpose of independent economic 

regulation i under que tion" and commented on the "confusi on of policy and 
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regulatory objectives" as being a confirmed trend in the arena of independent 

economic regulation (INV 15). This changing role of economic regulation has been 

ascribed to the increasingly complex policy environments within which regulators 

are tasked with administering economic regulation (INV 11). As one former regulator 

noted, "the challenge for central government in dealing with policy development in 

such complex, dense and cross-sectoral environments has generally been to increase 

and not reduce the policy outputs required of independent economic regulators" 

Cl 11). 1 ndependent economic regulators must now also concern themselves with 

macroeconomic policy drivers and the simultaneous achievement of social and 

en ironmental policy objectives (OECD 2014a). 

I n this context, a former regulator confirmed that " it is unquestionable that 

politicians and policy-makers have become more interventionist" (INV11). In her 

ieVv. the ten ion ari e v hen go ernment wants to deliver policy outcomes for these 

economic ector but "1he real question of who pays remains unanswered" (INVll). 

he ugge ted that the ector hould be led by government setting out a clear 

statement of its policy objectives and, most importantly, identifying a clear hierarchy 

of polic prioritie \\ithin the ame policy statement. Furthermore, there should be 

greater clarity in the tatement about how these policy objectives are to be financed 

\\hen the a hie ement of the de ired policy objectives lies beyond the traditional 

ope of economic regulation; in such instances, payment should be by way of "an 

e>..piicit 13 ation in trumenC (I 11). This changing role of economic regulation 

has een a blurring of the line between what an economic regulator is responsible 

for (traditionally under tood a addres ing issues such as economic efficiency and 

benchmarking) and hat go ernment is responsible for (traditionally, in the energy 

ector. deli ery on wider polic goals such as addressing fuel poverty or increasing 

the le el of renev,:able energy generation for attaining climate change targets). This 

blurring of the line of re ponsibility \\eakens the accountability of both the regulator 

and the mini ter to Parliament (IN 11). The literature on the topic favours the 

prioriti ation of regulatory objecti e (identifying a principal objective, and 

hierarchicall ordering the ub equent objecti es) with the principal objective being 

the protecti n f bu ine and individual consumer interests (OECD 2014a, Forfas, 

201 
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5.2.2 No Ministerial Powers of Policy Direction for SEM 

As well as the changing role of economic regulation, the interaction between 

ministers and their regulators has come under scrutiny (OECD 2014a). The OECD 

has recommended that "where a minister is given power under legislation to issue 

specific directions to a regulator, the limits of the power to direct the regulator 

should be clearly set ouC (2014a:56). In tenns of the case study of the SEM, the Irish 

Minister is explicitly prohibited from issuing policy directions to the SEMC in the 

establishing legislation ( EM Act 2007), but retains powers granted under separate 

legislation to issue policy directions to the CER. In Northern Ireland, there is no 

scope for the Minister to issue policy directions to the UR and therefore neither to 

the EMC (HM Government 2003). While this meets international best practice, 

tud) participants rai ed the related and not unimportant question of the precise 

nature of pol itical 0 er ight of the EM (JNV2; INV3; INV8). 

The key test for the current governance framework of the SEM may arise In 

in tance when policy differences between the two jurisdictions on the island occur. 

An e ample of v. here such policy differences could occur is in the area of 

en ironmental policy. In orthern Ireland, renewable energy targets contribute to the 

achie ement of the 0 erall K target under EU law. Thus Northern Ireland, in and of 

it elf, i not legall liable for achie ing the overall goal. Ireland, however, is legally 

bound under law to achie e its Member tate specific targets. Institutional and 

regulatory challenge ari e when government sets arguably ambitious renewable 

energy targets for the electricity ector to achieve (over and above other sectors of 

the econ my) which require ignificant investment in infrastructure such as grid 

connection and capacity pa ments for renewable energy. Both issues fall within the 

remit of the M to decide. In uch circumstances, the combination of an opaque 

definition of what con titute a EM matter (see ection 5.3.2) combined with the 

ab ence of an updated joint policy framework means that, in practice, the SEMC 

mu t manage the inter ection of policy emanating from both jurisdictions. 

H we er. a has been de cribed in ection 4.2.2, the EMC is not directly 

a ountable to the orthem Ireland Assembly or to the Oireachtas for how it 

re oncile uch polic differences. The situation is further complicated by the fact 

that the Rand R mu t imultaneously work to deliver their own jurisdictional 
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renewable electricity policy targets. There is thus an urgent requirement for much 

greater role clarity. I address this in Section 5.3. 

Overall , the study participants acknowledged the natural tensions that arise when 

government delegates important regulatory powers to independent agencies beyond 

their immediate control. As Westrup (2012:65) states, "regulatory governance is an 

increasingly popular governance choice. The clear challenge for all involved is how 

to reconcile the apparent paradox of preserving independence while maintaining 

accountability to the political system." In the case of the all-island energy market, the 

additional challenge is how to do this across two jurisdictions. In discussion with 

interviewees, this natural tension was evident but should not be overplayed. 

Regulators are satisfied to do their work provided that the political leadership 

outlines a shared ision for the all-island energy market. Elected representatives were 

equally atisfied to allow the regulator to its job; this was primarily because the task 

of regulatory governance is a highly technical and expert one. In addition, the 

creation of non-majoritarian regulatory institutions enables elected representatives to 

hift blame for regulatory decisions, for example in the case of politically unpopular 

pricing deci ions. However, politicians acknowledged the thinness of this veil of 

'protection' and re ealed their struggles with the fact that, in times of crisis, it is they 

who are ultimately held politically responsible notwithstanding the fact that they may 

not ha e had the authority to direct matters differently (INVI; INV2; INV 19). 

The politician interviewed for this research were much less comfortable with having 

no power of polic direction to ameliorate other crises and in particular those 

related to i ue of ecurity or adequacy of energy supply. A number of the 

regulator and politician interviewed highlighted these concerns when reflecting on 

pa t e. perience , on the future of regulatory governance and on the nature of 

independent economic regulation. Asked about how the EMC would try to achieve 

different p licy objecti e et out by each administration, one regulator simply said, 

"\ ith great difficulty" (1 8). This observation epitomises one of most critical 

finding of the re earch about the adequacy of accountability in the current 

go eman e framework : the fundamental disconnect in the EMC's institutional form 

and the need to define explicitly the relationship between the SEMC and ministers 

and parliaments in b th jurisdictions. The absence of political oversight combined 

with weak, and in effect non-existent, parliamentary oversight (see Section 5.4.1) 
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raises fundamental questions about the adequacy of regulatory accountability as 

provided for in the governance framework of the SEM. 

5.2.3 Regulatory Policy Function 

As the OECD (2014a: 15) notes, 

Regulators are playing an increasingly important role in delivering economic 

and societal objectives as well as being tasked with regulating more complex 

situations. At the same time the role of regulators is being continuously 

examined, especially at times of crisis or when issues arise that create public 

concern. As such regulators are key state actors with responsibilities and 

therefore are accountable for the delivery of policy outcomes. 

It is widely understood that policy formulation is the responsibility of elected 

go ernments. They determine the overall objectives, policy priorities and the 

approaches that they intend to take to governing. These are given effect principally 

through legislation introduced to the legislature, including the distribution of public 

funding for specific programmes (OECD 2014a:37). Some jurisdictions support the 

principle that independent regulatory agencies should not have the primary 

re pon ibility for providing policy advice to ministers, and that policy formulation 

hould re t olely with the relevant ministry (ibid:37). However, it is increasingly 

e ident that, becau e they are familiar with the regulated sector and are responsible 

for carrying out policy regulators do undertake important policy functions including 

politieall unpopular ones (Meister 20 I 0). 

The D (20 14a) explicitly acknowledges this regulatory policy function. It states, 

"Regulatory agencies play a ital role in the delivery of public policy and are 

re pon ible for en uring investment in sectors and industries, as well as for 

pr teeting the neutrality of markets" (2014a:9). It is they who must develop detailed 

operational policy that guides the implementation of higher-level policy decisions 

made b mini ter or the legislature; an example is the SEMC's recommendation to 

the] on the propo ed High Level Design for the ISEM (SEM Committee 20] 4b). 

The D concludes that "if policy formulation by ministers is to be well informed, 

effecti ely implemented and responsive to changes in the regulatory environment, it 

i critical that the relevant regulator is actively involved in the formulation and 
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subsequent refinement of policy to support the development process led by the 

ministry" (20 14a:3 7). 

In this respect, it would seem clear that the current governance arrangements for 

interaction between policy-makers and the SEMC are weak. On the issue of policy 

making for the all-island energy market, a number of study participants were critical 

of the JSG's role, mandate, membership and outputs (INV12; INV14). The 

Independent Member of the SEMC stated that the opportunity for the Independent or 

Deputy Independent Members of the SEMC to attend the JSG or interface with the 

Departments is "not established as a norm" (INV12). One interviewee stated that the 

J G is simply "not an effective mechanism" for offering policy guidance (INV14). 

In the view of another interviewee, from a Departmental perspective "there is no 

single organisation that sets policy for the SEM ... we are waiting to see if the 

regulatory authority can deliver EU policy" (INV20). This is a very interesting 

d. namic to ob erve. On the one hand, cross-jurisdictional regulators are looking to 

the indi idual juri diction to set policy jointly for the SEM; on the other hand, the 

polic -makers within each jurisdiction look to the EU for further guidance on what is 

es ential! the implementation of EU energy policy in a regional market. The 

challenge for the regulators is that they must make decisions today that will have far

rea hing con equence . The challenge for the Member State is that it must move in 

line with polic which it, olely, is responsible for implementing. This is not to 

ay the e challenge cannot be reconciled; rather it is a significant conundrum that 

need further con ideration by all the actors involved. 

The original work programme of the J G was set out in the All-island Energy 

Alarket: A De\'elopmenf Framework (DCMNR, DETI 2004). This was an important 

tatement of intent and i ion for policy-makers, regulators, industry and consumers. 

Howe er ince the EM wa established in 2007, the appropriateness of this policy , 

framework ha not been re iewed. or, despite a joint Departmental commitment to 

do 0 b 2011, has a fre h i ion for the post-establishment phase of the all-island 

energy project been articulated. 6o The Northern Ireland regulator and current 

hairper n of the EMC confirmed the need for this to be done, simply stating, "the 

J G need a new political mandate" (I V14). he acknowledged the significant 

hup:1i \ ... ww. deenr. gOY. ie!Energy orth- outb-t-Co-operation+in+the+Energy+Sectorl 
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achievement of establishing the all-i sland energy market and the seven-year track 

record of successful operation of the wholesale electricity market on the island. 

However, she now fe lt that it was time to reflect on the future direction of the all

is land electricity market and to consider the nature of the future wholesale market 

design (lSEM project), the possibili ty of establishing an all-island energy market (to 

include a wholesale gas market on the island of Ireland) and the urgent need to 

augment physical electri cal interconnection between North and South. However, it 

was the view of another regulator that it simply is "not obvious that this [the 

development of a new policy framework! legislative provisions] is under active 

consideration"' (1 V8). There is thus obvious tension between what the regulators 

perceive as acute needs and what policy-makers feel are matters best left to the all

island statutory regulator or to the European Commission. Recognising the 

increasing importance of the regulatory policy function, all of the regulators 

interviewed for this re earch call ed fo r a structured, formal , transparent and publicly 

documented approach to policy-maki ng (INV8; INV11 ; INV12; INV13 ; INV14; 

15). A one former regulator put it, "what is required is much more interchange 

r of idea ] than we ha e had to date" during what he termed a "pre-policy phase" 

(J 15). Thi would align with best international practice for the governance of 

regulator. The ECD tates that " regulators should have a specific and explicit 

ad i ory role n go ernment policy ... [and] any channels for communicating advice 

to the V1ini ter or mini try should be fo rmally set out, preferably in legislation" 

( 2014a:). The literature would thus seem to confi rm the views of the 

regulator interviewed. Howe er the e views were not necessarily shared by the 

polic -maker interviewed. 

~.2.4 Dimen ion - ew nergy Policy Development Guidelines 

all for change to the manner in which national energy policies are formulated 

c uld be on idered within the wider European context which is also seeing change 

to the manner in which energy policy is fo rmed. The European Commission is 

current) preparing Ha dynamic governance process for the European Energy Union" 

(uropean omml ion 2015: 18). ne enior European Commission official stated 

that "the uropean ommi ion i opening up discussions on the preparation of a 

ingle energy y tem plan by each Member tate" (INV17). In January 2014, the 

uropean ommi ion publi hed its 2030 Framework for Climate and Energy 
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Policies. I n the accompanying communication (European Commission 2014: 12), the 

Commission stated, "While Member States need flexibility to choose policies that 

are best-matched to their national energy mix and preferences, this flexibility must 

be compatible with further market integration, increased competition and the 

attainment of Union-level climate and energy objectives." It went on to state that 

"there is a need to simplify and streamline the current separate process for reporting 

on renewable energy, energy efficiency and greenhouse gas reduction for the period 

after 2020, and to have a consolidated governance process with Member States" 

(European Commission 2014:12). The Commission also envisages that Member 

State "will need to discuss their national energy system plan with contiguous 

neighbours" ONV 17). Specifically, it is the view of the Commission that 

"Con ultation with neighbouring countries should be a key element in the 

preparation of the plans. Regional approaches, (based around regional electricity 

groups for example), should be promoted as they will contribute to further market 

integration" (European Commission 2014:13). This is a novel development, with 

potentially far reaching consequences in terms of policy formulation, planning and 

implementation at the Member State level. 

Traditionall ,Member tates prepare national energy policy statements. In addition, 

ea h Member tate i legall required inter alia to prepare and submit a National 

II cation Plan (required under the EU ET Directive 2003/87/EC)6J, a National 

nerg fficiency Action Plan (required under Energy Efficiency Directive 

2012271E )62 and a ational Renewable Energy Action Plan (under the Renewable 

ner ~ Directive 2009'2 /EC).63 What is now proposed is that each Member State 

prepare a ational Energy y terns Plan, with the timeline for the preparation and 

ubmi ion of the e plan to the European Commission harmonised across the EU. 

The e plan would incorporate all other legal requirements relating to planning for 

matter uch as renewable carbon allocation and energy efficiency. This would be a 

no el di rupti e de elopment which could radically improve the policy formulation 

for the all-i land energy market and more widely across the EU. 

bl hup://cur-lex europaeulLex ri . ervlLex ri erv.do?uri=0J :L:2003 :275 :0032:0046:en:PDF 
62 http://eur-Ie .europa.eu1l exl ri en lLex ri erv.do?uri=OJ :L:2012:315:0001 :0056:en:PDF 

3 http :lteur-le>. .europa.eulJegal-contentIE TXTfPDFn uri=CELEX:32009L0028&from=EN 
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While the European Commission has committed to reviewing ACER and the energy 

regulatory framework in 2015-20 16, there are no early indications of how the 

Commission envisages incorporating the regulatory policy function of EU energy 

regulators within the EU level policy-making process (European Commission 

20 15a:4, European Commission 20 15b: Annex 1 :4). 

In tenns of the impact of thi s new governance approach on the governance 

framework of the EM, a senior European Commission official expressed the view 

that "the K's self-sufficiency approach will be a geographic barrier to the 

regional isation of the EM" ONV 17). It would seem that the EU goal of a pan

European electricity market, starting with the creation of regional wholesale markets, 

may be frustrated in the FUl region by the UK Government's approach to energy 

policy, non: ithstanding its historic and continuing commitment to the all-island 

energ) market. The research data reveal that neither the EU nor ACER envisage a 

clear role for themselves in addressing this blockage to deeper integration, with 

deci ion-making left. decidedly at the level of the Member State. The European 

ommis ion doe not see the need fo r, nor does it have a mandate to set, guidelines 

for the in titutional de ign of regional energy governance arrangements (INVI7). 

The e propo ed new go ernance arrangements are a new departure in energy policy 

fonnulation at le el and for individual Member tates, and therefore for both 

juri diction on the i land of Ireland. The iterative development of national policy 

with the E omml ion, which envisages agreeing policy with contiguous 

neighbou in regional etting and having the e plans assessed by the Commission, 

\\ill be a fundamental re-ordering of how public policy in the energy sector is made. 

v ith the political fi cu currently on the larger question of the " in/out" referendum to 

be held in 2017, it i not clear how the UK Government proposes to deal with thi s 

i ue. It would eem that the E is trying to build the important and necessary 

infrastru ture to en ure alignment of policy and policy fo rmulation across Member 

tate . Thi initiati e, if combined with political leadership on the all-island energy 

market agenda. could mean that an concerns regarding the UK's approach can be 

po iti el addre ed in the future. 
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5.2.5 Who Sets Policy for the SEM? Summary of Findings 

This research asserts that it is important to understand who sets policy for the SEM. 

It confirmed a number of important developments in the area of energy policy 

formulation, implementation and monitoring at EU level. The findings confirm the 

growing importance of the regulatory policy function in energy policy formulation, 

which may require changes to how policy is set generally, and specifically in the 

case of the EM. The research confirmed the absence of political oversight of the 

EM, due in large part to the complexity and political sensitivity of designing such 

cross-jurisdictional governance arrangements. It also confirmed weak institutional 

arrangements for formulating all-island energy policy. This, it can be suggested, 

could be addressed firstly by instituting a formalised political dialogue between 

Mini ter orth and outh in order to develop the energy policy framework for the 

ne t pha e of the EM. econdly, the role, membership and mandate of the JSG 

could be trengthened to address rapidly changing energy policy requirements. The 

fir t priority hould be to address these issues for the all-island market. Such 

con ideration ma be aided by the fact that the European Commission has recently 

i ued prop al for a re ised set of governance arrangements for achieving an 

Energ nion.64 In outlining its ision for this (European Commission 2015: 17), the 

Eur pean ommi ion tate, 

The Energ nion al 0 needs an integrated governance and monitoring 

pr ce , to make ure that energy-related actions at European, regional , 

national and I calle el all contribute to the Energy Union's objectives. 

Thi ma pre ent a timely opportunity to redefine the energy policy formulation 

for the 

de el pment. 

M ithin the overall context of changes to EU energy policy 

600 Th .. . P k .. (COM (201 ) 80 final: 20) commits to the following two actions in t~e ~ea of 
e ncrgy mon ac age .. ework, in articular the functIOnIng of 

go ... emance: fir<;lly. "the Commi ion \VIII revIew the regulatory fr~ . P ulato 
A R and the E T O~ in 2015-2016 and will propose appropriate actionS to retn:orce the Euro~ean re

d
g 

ry 
. .. . d I ·dance on regIonal cooperatIOn an engage 

frame\Vork·· (Actton 6)· secondlv "the CommIsSIon \VIII eve op gUI . 7) 
. . . • . . • '. . d takeholders" (Action . 

actively In re lonal co~pcratlon bodlcs \Vlth <!ember tates an s 
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5.3 Role Clarity 

5.3.1 Regulatory Mandates and Reviews 

When considering the issue of the accountability of the SEM, it is essential to 

consider the fu ndamental questions of who the SEMC is accountable to and for what. 

Best practice suggests that " role clarity is essential for a regulator to understand and 

fulfil its role effectively" (OECD 20 14a:3 1). It is therefore essential that the mandate 

assigned to a regulator is clear and consistent and provides regulatory certainty 

(Forfas 2013:5). A clearly defined regulatory mandate serves three critical purposes: 

it enables the regulator to establ ish priorities, processes and boundaries for its work; 

it provides a clear set of regulatory objectives which are essential if the regulator is 

to be held accountable for its performance; and it recognises the regulated entities' 

legal right to know why their market activities can be bound or directed (INV 11 ; 

15; OECD 20 14a:3 1). 

]n thi regard, the statutory objectives and functions of the SEMC are clear and 

con i tent. Moreover the establishing legislation identifies the principal objective of 

the EMC in carrying out its functi ons as the protector of the interests of electricity 

con umer in Ireland and orthem Ireland ( EM Act 2007 Section 9BC, SEM Order 

2007 ection 9 (1 - )). The legislation states that the principal objective is: 

to protect the interests of consumers of electricity in the State and Northern 

Ireland upplied by authori ed persons, where appropriate by promoting 

efTecti e competition between per ons engaged in, or in commercial activities 

connected \\ith the ale or purchase of electrici ty through the Single 

lectricity Market. 

In working to meet thi principal objective, DETI, the SEMC, the CER, the UR and 

the ]ri h Mini ter for ommunications, Energy and Natural Resources must also 

ha e re ard to a range of other i sues includ ing meeting all reasonable demands for 

electricity n the i land; en uring that authorised persons are able to finance 

acti itie required under the Act; ensuring transparent pricing; promoting efficiency 

on the part of authori ed per on ; and ecuring a diverse, viable and environmentally 

ustainable long term energy supply (Forfas 20 13: 29). Thus it would seem that the 

mandate of the M has maintained its relatively narrow focus since its 

e tabli hment. Thi tand in strong contrast to the pattern whereby in Ireland, as in 
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many other countries, the functions of regulators have evolved over time with new 

functions being added to deliver EU andl or national policy objectives (Green Paper 

2014 :32).65 

The OECD recommends review of regulatory mandates every five to seven years 

(OECD 2014a) with a primary purpose being the promotion of consumer interests 

(Forfas, 2013).66 1n relation to the SEMC's mandate, Forfas has recommended that 

"to ensure consistency of approach in the mandates of the CER and the SEM 

Committee, consideration should be given to reviewing the mandate of the SEM 

Committee" (Forfas 2013:29). 1 fundamentally disagree with this recommendation. 

The fact that the EMC has as its principle objective the protection of consumers is 

correct. In my vie~ , any future review of the CER's mandate should ensure it is 

align d up to that of the EMC rather than the EMC's mandate being aligned down 

to the exi ting CER mandate which has a number of wide ranging and often 

confl icti ng objecti es (F orfas 2013 :28). To date, although both DEI! and DCENR 

ha e committed to reviewing the existing governance arrangements for the SEM, 

there ha been no uggestion that the Departments intend to review the mandate of 

the M er 8). I n terms of the results of the field research, it is noteworthy that 

none of the tud participant rai ed concerns regarding the clearly defined nature of 

the tatutory objectives or about mUltiple or conflicting objectives and 

dutie . 

. 3.2 paque Definition of M Matter 

While the re ear h did not re eal any particular problems with the statutory functions 

of the M , i role clarity was rai ed by a number of interviewees (INV3; INVS; 

6; 22). Industry representatives linked role clarity with the 

definit i n of what c n titute a" EM matter" in the establishing legislation (INVS; 

M t 2007 ection 8A(S) defines a" EM matter" as follows: 

For cxample the R' mandate i much wldcr than the EMCs and includes the regulation ~f energ~ (both 

d I . ' . ) th d .. - . f th EM energy afet) and most recently water regulatIOn. Unlike the 
an c CClrIClt). e a mml trauon 0 e ' . . duties and functions 

£\1 • the ER doe not have as a princIpal funcuon. nor are ItS many statutory 

hlerarchicall) ordercd. 
.. rh ' 1999 despite government commitments 

The ER' mandate h not been reviewed 10ce Its estab IS ment m , . f th 
to do so (Department of n Taoiscach, 20 13: 18, D~MNR 2007: .51 ). :~iS n~; ~O!Oot:~3~r a revIew 0 e 

ER mandate will take place after the J EM has been Implemented m 20 CD 
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For the purposes of this Act a matter is a SEM matter if the SEM Committee 

determines that the exercise of a relevant function of the Commission in 

relation to that matter materially affects, or is likely materially to affect, the 

Single Electricity Market. 

In industry's view, the highly opaque definition of the SEMC's scope of activities 

opened up the opportunity for regulatory mission creep. It also raises important 

questions about the accountability of this fonn of regulatory governance. For 

example, on 17
th 

eptember 2014, the SEMC published its Final Decision Paper on 

the High Level Design of the new wholesale electricity market, ISEM (SEM 

Comm ittee 20 14b). Having secured a further derogation for implementation to 2017 

in October 2014,67 the Committee has indicated that it will now proceed into a 

'Detailed Design and Implementation' phase which will "span over more than two 

ears" (ibid). While much of the detail has yet to be worked out, the Final Decision 

on the preferred High Level Design raises issues of both process and substance. 

] n terms of the substance of the Decision on the High Level Design, it would seem 

from the wide ariety of views expressed by industry68 that there are months of 

detailed technical planning and implementation ahead. Owing to time constraints and 

rele ance, ] do not propose to present an assessment of the key technical market 

de ign i ue here. It can be said, however, that this will be the significant focus of 

work for the EMC 0 er the coming years. On the matter of decision-making by the 

EM ,the Final Deci ion Paper (ibid: 3) states that: 

the purpo e of the decision of the EM Committee is to layout a series of 

recommendations which the authorities in Dublin and Belfast will be able to 

con ider and, if they agree, to incorporate into legislation should that be 

required. References in this and all other supporting documents to 'decision' 

h uld be read and under tood accordingly. 

Thi concur with the proce s laid out in earlier documents including, for example, 

that which tated that "gi en the overarching policy and legislative responsibilities of 

67 " It w noted that both DCE R and DETI had been infonned of the EM Committee's recom~endations 
. . . dl · d th t they were making arrangements to dISCUSS the rc ardm the e"ten~lOn to the project dea Ines an a . . th 

implication ofthi with thc European Commission." EM Committee Minutes, Meeting 0.8524 September 

2014 . 

., . .?art· le=bed9cI43-63bc-4cb2-ad8c-cd5a86efd938 http:// www.alli landproJect.org en1v.ho)esale_overvlev..aspx. IC 
acce sed on 6th December 2014 at 11 08 
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the respective Government Departments in Ireland and Northern Ireland in 

establishing the SEM and considering EU Member States' adoption of the Third 

Package, any decision that would lead to new electricity market arrangements will be 

made by means of the SEM Committee making a recommendation to the DCENR in 

Ireland and DETI in Northern Ireland" (SEM Committee 20) 3: 43). However, it does 

raise a question as to the vires of the SEMC to make Final Decisions. 

The original MoU establishing the all-island energy market (MoU 2006) and 

subsequent legislation ( EM Act 2007; NI Order 2007) established the SEMC as 

"the sub-committee of both CER and NIAUR which has sole jurisdiction to make 

decisions on EM matters on behalf of the RAs" (SEM Committee 2013 :43). If the 

EMC has the "sole jurisdiction" to make decisions on SEM matters, why does this 

not extend to fundamental decisions such as the redesign of the wholesale trading 

arrangements for the al1-island market? It would seem that this issue was not 

explicitl, addres ed but rather a requirement was placed on the SEMC to make a 

'deci ion' that is actual1y a recommendation to DCENR in Ireland and DETl in 

orthern Ireland. 

Thi rai e a number of interesting questions. For example, does the decision of the 

EM to i ue the Final Decision on I EM as a 'recommendation', as mandated by 

both Departmen ,rai e i ues about what qualifies as a SEMC decision and what 

doe not? I thi the beginning of clarifying what constitutes a SEM matter? If it is a 

recommendation then presumably there is a live possibility that Mirusters could 

ch 0 e to reject all or ome elements of the decision. What would be the 

con equence of uch a move? Would the decision-making process be fairer, more 

tran parent and/or ha e greater legitimacy if the EMC made final decisions under 

the po\,\er e ted in it by the EM Act 2007 and the NI Order 2007? Or is it more 

legitimate fi r poli y-maker to re iewand possibly amend the decision? Is this how 

re ulat ry a countability i being assured on some issues but not all? Does this 

require a cro -juri dictional joint ministerial approach in terms of energy policy? 

e it require another Mo between the UK and Ireland? 

The r le and preference of tate actors in both jurisdictions will, of course, play a 

critical role in determining the final policy and legislative choices. In Ireland, the 

degree of tate owner hip of all key energy utilities (the ESB, BGE and Bord na 

Mona) tend to "muddy the \\<aters" (JNV6) and wil1 (unavoidably) continue to 
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influence final policy cho ices (Edwards, Waverman 2006). This degree of state 

ownership has meant that "suspicions of continued conflict in the preferences of state 

actors persists" (Westrup 2012: 77). The key point for consideration by policy

makers is whether the accountability of the SEMC would be more robust if its scope 

of activities was more clearly defined, and if the identified structural reforms aimed 

at reducing the role of the state in the competitive elements of the electricity market 

were implemented (lEA 2012, Forfas, 201 3, NCC 2014a, NCC 2014b). 

5.3.3 Role Clarity - ummary of Findings 

While the regulatory mandate of the SEMC meets best international practice in that it 

has a clear principle objective (the protection of consumers) and subsequent 

functions 'Which policy-makers could consider ordering into a definitive hierarchy, 

the opaque definition of what constitutes a SEM matter was raised by study 

participant dravm from industry as an issue that needs to be addressed in order to 

improve the clarity of the EMC's role as the statutory regulator for the all-island 

energy market. f cour e, role clarity is closely aligned to institutional form , and the 

di connected nature of the design of the EMC's institutional form exacerbates the 

identified accountability deficits. 

5.4 ccountability and External Governance Arrangements 

s indicated in ection 4.2.2 stud participants raised a number of important issues 

ab ut the e temal go emance arrangements of the EMC from the institutional 

de ign p r pe ti e. Thi ection map the current accountability arrangements of the 

M in term of it e temal go emance, wi th a view to answering Bovens ' three 

ke que ti n ab ut to whom who and about what account should be rendered 

(Bo en 2007a:454. The ection de cribes international best practice and current 

practi e and con ider how the pre ent institutional design could be enhanced to 

trengthen regulatory accountability in the all-island energy market. 

.4.1 cc untability to Mini ter and Parliament 

AccountabWty to .\f;n; ter and Parliament - Best Practice 

In term of a countability to ministers and parliaments, the OECD (2014a:80) sets 

out two ke principle for consideration: firstly, that the expectations of each 

regulat rare cl earl outlined b the appropriate oversight body. On this point, the 
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OECD (ibid:81) recommends the development of a statement of expectations for the 

regulatory authority. Such a statement should detail relevant government policies 

including the government's current policy objectives relevant to the regulator, and 

any expectations it has of how the regulator should operate. This should be in line 

with the degree of regulatory independence set out in the enabling legislation. The 

OECD (ibid:81) also recommends that the regulator should be required to respond 

formally to government, in its corporate plan or another similar document, outlining 

how it proposes to meet government's expectations. The second overarching 

principle is that regulators should report to ministers or to the legislature's oversight 

committee on all major measures and decisions "regularly and publicly" and as 

requested (OECD 2012). 

In terms of regulatory performance assessment, the policy literature recommends 

regular independent external reviews of a regulator'S performance measured against 

a comprehen ive set of meaningful performance indicators, with tangible metrics to 

as e performance (Fo rfas , 2013, OECD 2014a, Department of An Taoiseach, 

20 J 3). uch performance indicators would be derived from a clear statement of 

expectation and should be included in the regulator's corporate plan. An example of 

a ke metric for man regulators may be processing times for regulatory approvals or 

other deci ions. ndue delay in regulatory processes impose additional costs on 

bu ine e and citizen . As one stud participant put it, "regulation delayed is 

regulati n denied" ( 5). In the case of the EMC, delays in reaching decisions 

and regulated entitie ' lack of certainty about when a decision will be made were 

rai ed b tud participan drawn from industry as issues of concern (INV5; INV6; 

l1\ 7; 21 Predefined pecific performance targets would enable transparent 

performan e e aluation, which i so critical to securing strong regulatory 

ace untability (F orfas, 201 :6). tructured performance evaluation serves three key 

purpo e : fir tI , it raj e the regulator'S awareness about the impact of regulatory 

action and deci ion; econdly, this awareness helps to drive internal improvements 

to the regulatory authority' sy tern and proces es; and, thirdly, it enables the 

regulator to how takeholder and regulated entities the value of regulatory activity 

( D 20 14a: 1 07). The 0 erall purpo e of performance evaluation should be to 

maintain and dri e impro ements in the perfonnance of the regulator (ibid: 1 07), 

The D (20 14a: J 07 recommends that: 
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The regulator should report against a comprehensive and meaningful set of 

performance indicators, set with reference to the goals it is expected to achieve. 

The regulator's goals should also be linked to the broader policy goals it is 

expected to achieve. 

To this end, independent regulators should report on their performance annually to 

the legislature, such as legislative oversight committees, directly or via their minister 

and publish a report (ibid). The Annual Report should primarily report against key 

agreed outcomes and indicators and (in the case of the CER, for example) include 

any additional direction from the minister made after the issue of a statement of 

expectation and the minister's endorsement of the regulator's corporate plan. The 

responsibility for the overall regulatory framework is not with the regulator. This 

remains with the government and! or legislature who should conduct monitoring and 

periodic reviews of the overall regulatory system. As a matter of good practice, all 

major decisions taken by the regulators should be made publicly available, with the 

ju tification for tho e decisions. 

Where competing priorities exist within a regulator's function for a given statutory 

objecti e, the corporate plan should address this conflict by outlining a set of 

prioriti ing principle . The statement of expectations and the corporate plan, which 

hould include key outcomes, outputs, quality and timeliness performance indicators 

and targe agreed betwe n the minister and the regulator, should be published on the 

regulator" web ite. The regulator's performance should be clearly aligned with 

go emmenC p lic objective. Through this process, it should become clear to all 

takeh Ider hat the regulator is in place to achieve and what it is accountable for. 

In ling rele ant takeholder, where appropriate, in defining the expectations 

hould impro e takeholder buy-in to the regulatory activity and outcome (OECD 

2014a: 2 

ther accountability tructure, uch as independent reviews of significant regulatory 

deci ion . should be encouraged as a matter of course and not only when an issue has 

been rai ed. uch crutiny bodie may complement the accountability of regulators 

to the legi lature. F r example, the UK Regulatory Policy Committee (RPC) is an 

independent ad i ory non-Departmental, non-governmental public body tasked with 

pro iding independent crutiny of proposed regulatory measures put forward by the 

X Go emment ( 22). 
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Accountability to Ministers and Parliaments 

Recommendations 

Current Practices and 

The establishing legislation for the SEM is silent on the issue of direct reporting by 

the SEMC to the Minister, the Oireachtas and the NI Assembly. Instead, it relies on 

its particular and novel institutional form (which splits the legal form and decision

making body) to meet the requirement of reporting on its work. This research shows 

that, while the SEMC has produced Annual Reports (the latest one was issued in 

2014 and related to 2012) including forward work programmes, there is no 

legislative requirement for the all-island statutory regulator to report separately to the 

legislature in either jurisdiction on its statutory objectives. On the matter of 

accountability, the legislation establishing the SEM (SEM Act 2007: Section 9BD) 

simply tates, 

The Mini ter, the Commission and the SEM Committee shall have regard to 

the objecti e that the performance of any of their respective functions in 

relation to the ingle Electricity Market should, to the extent that the person 

e ercising the function believes is practical in the circumstances, be 

tran parent, accountable, proportionate and consistent, and targeted only at 

here action i needed. 

Ha ing re iewed recommended be t practice and taking into account the views of 

tud participan ,it i clear that there are a number of issues to be considered by 

polic -maker wanting to improve the EMC's current upward accountability 

me hani m . While energy p licy re iews have been conducted separately in each 

juri di tion 0 er that p riod, the policy review cycles for domestic energy policy 

formulati n ha e n t been harmoni ed across both jurisdictions (INY I 3). Further, 

the M perating under a decade-old energy policy framework (DCMNR, 

DETI 2004 . with the fir t energy policy framework, any revised framework can 

onl be de j ed and deli ered by way ofajointly prepared energy policy framework, 

\: ith upp rting Jegi lati n in both jurisdictions, as required. Study participants 

ackn \\,;Iedged the challenge in preparing a joint policy framework (INY1; INVI4), 

with ne former Mini ter for nergy tating that "in practice, political oversight is 

tricky, as ou ha e two Ministers working very tentatively to progress the agenda 

and thi require diplomatic management" (JNVl). 
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On the question of accountability to parliaments, the Economist Intelligence Unit 

report (EIU 2009) noted weak scrutiny of regulators by the Oireachtas in Ireland. For 

example, in terms of the CER, the Oireachtas (via the Joint Committee on Transport 

and Communications or the Public Accounts Committee (PAC» has no standard 

mechanisms to exert its supervisory role effectively. The Electricity Association of 

lreland has highlighted the fact that the Oireachtas has no advice or consent role in 

respect of CER appointments, has no role in setting or approving policy, strategic 

objectives or priorities, no effective performance review mechanism in respect of 

delivery of outcomes and no power to sanction non-perfonnance by the CER.69 As 

described earlier and as has been confirmed in the courts, the Oireachtas has no 

means of holding the EMC to account either. Nor does the NI Assembly Committee 

on Enterprise, Trade and Investment have a direct accountability relationship with 

the EM ,although it has had a number of Hearings on SEM matters and has 

publi hed its findings (Committee for Enterprise, Trade and Investment (NI 

As embl}) 20 14). Weak parliamentary capacity for regulatory scrutiny is not unique 

to Ireland or to the electricity sector. One study participant attributed the absence of 

the kind of robu t parliamentary capacity that has evolved in the UK, for example, to 

the maturity of the Houses of Parliament (Westminster) (lNV20). In contrast, Ireland 

and orthem 1 reland ha e much shorter experiences of sovereign self-government. 

Thi mean that tep need to be taken to strengthen parliamentary scrutiny and to 

de elop a } tematic approach to e aluating regulatory performance (EIU, 2009, 

Department of An Taoi each 2013). 

Tn term f trengthening parliamentary accountability, one former Minister 

rec mmended the immediate augmentation of resources for the Parliamentary 

ommittee charged with evaluating regulatory performance. He cited the 

dedicated taff re ource a ailable to the Office of the Controller and Auditor 

General as an e ample of the type of standing technically expert resource which can 

be a ailable to parliamentarian. This model, he felt, should be considered in the 

field of ectoral economic regulation (INV2). He also suggested the creation of a 

dedicated ireachtas Committee imilar to the UK example, solely charged with 

e aluating ectoral economic regulators; as he put it, "a Public Accountability 

6'ilhttp:1 catreJand.com '_fiIeupJoadIPresentations'201 4 I J I 4~o20EAI%20input''1020to%20DCENR%20Green%20P 
aper'! .. 20\ %20on%20Regu Jalion%20Final. pdf 
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Committee" (INV2). This view is shared by industry, which has also called for a 

dedicated Joint Oireachtas Committee to oversee the governance responsibility of 

economic regulators (IBEC 2013). In relation to the impending policy decision to 

revise the all-island wholesale market, one study participant suggested the creation of 

a Cabinet Sub-Committee to consider the implications of adopting a new wholesale 

trading arrangement, and to ensure compliance with the new EU Target Model and 

any governance issues that emerge from the choice of market design (INV2). He also 

recommended a free vote in the Oireachtas on legislative proposals relating to 

significant changes to the all-island energy market (INV2). 

Traditionally, in terms of performance evaluation of the CER, the Public Accounts 

Committee of the Oireachtas has focused on the corporate efficiency of the 

regulator ' office. With over half of the CER budget allocated for pay and pensions, 

which are governed under separate central government agreements, one could 

rea onabl question the value of this degree of scrutiny on behalf of Irish citizens. 

lBE has proposed that it should be a requirement that regulators systematically, and 

on the basis of a common system of performance indicators, attend a dedicated 

Oireachtas Committee (IBEC 20 \3). A former Minister for Energy recommended 

that the remit of the rele ant Oireachtas Committee be extended to include scrutiny 

of significant regulatory decisions that changed the fundamental order of the market 

and/or I cked in rate of return over a price review period of two years or more 

(IBE 2013' 

In additi n to the recommendations for enhancing accountability mechanisms 

between the EMC mini ters and parliaments, a leading academic expert on 

accountability ha called for the capacity of central government to be strengthened 

( cott 20 I :2). In hi iew, consideration should be given to the re-establishment of 

the Better Regulation nit, formerly within the Department of An Taoiseach but 

a li hed in 2011. cott(20l3:2) tate that: 

The capacity to know about regulatory activities across government, to learn 

b th nationally and internationally about what can and should be done to 

impr e the effectivenes and efficiency of regulation and then to oversee the 

implementation of that learning is the central issue for government in 

regulatory p lic . Thi issue should receive the greatest emphasis in any 

go ernment statement as other key is ues such as ensuring regulatory impact 
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assessments are properly undertaken and that consistent and proportionate 

approaches to regulatory enforcement are developed are continent on having 

this effective central capacity. 

While one study participant acknowledged that energy issues were increasingly 

featuring on the agenda of the NSMC (INV20), no study participant suggested its 

formal use for all-island energy matters or indeed use of the BIC as vehicles for 

achieving political oversight of the all-island energy market as it evolves towards the 

FUI regional market (The orthern Ireland Peace Agreement 1998).70 

5.4.2 Accountability to Regulated Entities 

Accountability to Regulated Entities and Consumers - Best Practice 

The OECD (20 14a:85) de cribes some key best practice principles applicable to the 

go ernance of regulators and the relationship between regulator, regulated entities 

and consumers. For example, it underlines the importance of the role of the jUdiciary 

in en uring that the regulator operates within the powers assigned to it. There should 

be timel , tran parent and robust mechanisms for external reviews or appeals of 

significant r gulatory decisions. uch external reviews or appeals can act as 

a countability m chani ms and can improve the quality of the regulator's decision

making and int mal re iev processes. Information about and access to appeals 

and tern hould be easil available to regulated entities by regulators. 

1 n term of E requirements, Directive 20091721EC provides that: 

• rticJe 16 eci ion taken by regulatory authorities shall be fully reasoned 

and ju tified to allo\! for judicial review. The decisions shall be available to 

the pu lic while pre erving the confidentiality of commercially sensitive 

informati n. 

• rticle 17 Member tates shall en ure that suitable mechanisms exist at 

nati nal le el under which a party affected by a decision of a regulatory 

The ··~ulti-Part) A reement"' of J 998 (Belfast or Good Friday Agreement) along with the Agreement between 
the Go\.emment of the nited Kingdom of Great Britain and orthem Ireland and the Government of Ireland, 

reed on the same da) (Briti h-Iri h Agreement), ~hich constitute Annex J to the Multi-Party Agreement, 
e ' tabli hed a remarkable set of in titutions the objecti\.e of which ~as the provision of a lasting constitutional 

nlement in • 'orthem Ireland . The ophisticated design of these new institutions by the political parties in 
• ·orthem Ireland and the mo so\ereign govemments resulted in a template with three interlocking strands: trand 

ne ("Democratic In titution for orthem Ireland·'), trand Two (" orth outh Ministerial Council") and 
trand Three ("Briti h-Irish ouncil and British-Irish Intergovernmental Conference") which has been described 

'complex. elaborate and ambiguou . (LaiTan, Payne 2002:74). 
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authority has a right of appeal to a body independent of the parties involved 

and of any government. 

Commission Interpretative Note on Directive 2009172IEC71 states: 

• The RA needs to be transparent both in terms of the manner in which it 

takes decisions and also the way it spends the allocated budget. 

• The RA must report annually on its activity and the fulfilment of its duties 

to the relevant authorities. 

• It must be possible to introduce legal actions against NRA decisions. 

Howe er, the European Commission has remained alarmingly silent on the issue of 

how such requirements are to be met by regional groupings of regulators working 

together across juri dictions. 

In term of engagement with consumers, strong mechanisms of engagement with 

takeholder help regulator to achieve their objectives. The OECD (2014a:90) 

recommend that "regulators undertake regular and purposeful engagement with 

regulated ntitie and other stakeholders, focused on improving the operation and 

outcome of the regulatory framework." In terms of recommended best practice 

hatever mechani ms are used, engagement with key stakeholders should be 

in titutionall tructured to produce concrete, practical opportunities for dialogue 

b d n a hie ing acti e participation and, where possible, exchange of empirical 

data rather than on a de ire to achieve con ensus (Deighton-Smith 2004, OECD 

2014a: 93). 

Accountabiliry to Regulated EntWes and Con umer - Current Practice and 

Recommendations 

In term of ap ea) of regulatory decisions the Economist Intelligence Unit (EIU 

2009 re ie of the lri h regulatory environment noted that "appeals processes, in 

particular need trengthening." Howe er, a recent Government tatement on 

conomic Regulation Department of An Taoiseach 2013) states "feedback from the 

Forfas re ie\ ugge t that the Commercial/High Court process works very well and 

that appellan ... in reality undergo a single stage appeals process." Study 

participants drawn from the polic -making or regulatory community also felt that 

; 1 http :J ec.europa.eu'encrgyfsjte~lencr/fiIc documentsl20) 0_0 J _2) _the_un bundlingJcgime.pdf 
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existing arrangements in general work well (INV I; INV2; INV8). However, these 

views do not capture the frustrations expressed by industry in terms of the cost and 

time involved in utilising the Irish judicial system for contract enforcement and 

regulatory dispute resolution (IBEC 2013). For this reason, industry has repeatedly 

called for a more streamlined and cost effective regulatory appeal mechanism (IBEC 

2013).72 

In terms of its vIew of the SEMC, industry was openly critical of current 

arrangements for appealing regulatory decisions (INV5; INV21). As one study 

participant put it, "if you can't get accountability for the constituent parts of the SEM 

Committee (i.e. UR and CER), then how can you expect it from the SEM?" (INV5). 

Those who criticised the current provisions pointed to the fact that the legislation 

enabling the establishment of the EM does not provide for a straightforward appeal 

on the merits of EMC Decisions. Instead, legal challenge is by way of judicial 

re iew in either juri diction. The determination of which jurisdiction is dictated by 

what the market participant has registered as the 'home jurisdiction' under the 

Trading and ettlement Code ( EM 2007). 

Indu tl) has critici ed the co tl ,uncertain and narrow focus of the judicial review 

and has argued for an alternate appeals mechanism and the urgent provision 

of "a ub tanti e I gal basi for app als of EM Committee Decisions." 73 Allowing 

fi r appeal n merit en ure that regulator are held accountable for the substance of 

and provide for a degree of quality control and horizontal 

a untability. While the pr ce of judicial review i relatively straight forward, the 

appr a h taken t appeal on merit in Ireland is more complicated and varied (Forfas 

ting the on - tep approach offered by the Commercial Court in Ireland 

fi r judi ial re le of tatutory b die with a commercial element, Forfas (ibid:85) 

ha ugge ted con idering e tabli hing procedures which would facilitate all appeals 

on merit relating t regulatory determination being brought before the Commercial 

n againM thi . the le i lalion in Ireland has in the past provided for specialist appeal panels in certain sectors, 
such the Icctronic Appeal Panel (E AP) for the communications sector, with the intention of having a low 
co tilled panel of reviewer to which decisions could be appealed on the merit. The experience however was 
that thi introduced another layer of re\iew and that market panicipants treated the process in the same way as 
HI h oun litigation . Itimately. the ECAP was abolished and the High Co un (Commercial Division) now has 
juri~diction to hear appeal on merit from deci ion of the regulator in that sector. 

7 http:h W\.\ \~ .eaireland.com '_fileuploadlPresentations /20 14lI14%20EA1%20input%20to%20DCE R%20Green 
~o20Paper%20W ~o20on'!;'20Re ulalion%20Finai.pdf 
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Court (ibid:85). This would require new legislation across a number of sectors. But 

precedent for thi s has already been set (see footnote 72).74 

]n orthern ]reland as in ]reland, a challenge to regulatory decisions is available by 

means of judicial review. However, unlike in Ireland, in Northern Ireland an 

additional appeals mechanism exists. Northern Ireland falls within the remit of the 

UK Competition Commission, now known as the Competition and Markets 

Authority (CMA) and this has certain functions relating to regulated industries 

(Forfas, 201 3:86). In orthern ]reland, the relevant legislative provisions are quite 

prescriptive in terms of the various steps to be followed in relation to the review or 

appeal of regulatory decisions, and in general terms the jurisdiction of the Courts is 

only capable of being invoked after other remedies (such as referral to the CMA) 

ha e been exhausted. 

In orthern Ireland , the regulator itself has utilised the regulatory appeal mechanism 

a ailable under the MA. In 201 3, the NIAUR, now the UR, decided to refer a price 

control determination for orthern Ireland Electricity Ltd. (NTE) to the Competition 

Comm i ion ( C) fo llowing the company's decision to reject the UR ' s price control 

d termination for the p ri od January 2013 to eptember 2017.75 The UR controls the 

char s fo r tran mi ion and di stribution by setting the maximum regulated revenues 

that the lE i allowed to generate during the price control period. In addition to 

etting the ma imum regulated re enue for the business, the UR also determined a 

eighted A erage t of Capital (WACC) of 4.55%. 

In pril 201 4, the CM publi hed the CC s final determination on the NIE ' s price 

c ntr I condi tion . The CC' determination reduced the maximum revenue allowed 

t .42% le than was allowed in the UR 's Final Determination. The CC 

al 0 tated that the W ACC should be 4.] %, not 4.55%, as the UR had 

determined. nor 5.34% as ori ginally requested by the NIE. In addition, the CC 

requi red 1 to refund customer any 0 er-recovery of charges resulting from the 

e 'ten ion of the pre iou price control. This was originally due to end in March 20] 2 

'4" h uld be noted that there i also a school of thought that leans against the jUdiciary becoming involved in a 
review of complex <.ector- pecific regulatory decisions on their merits. This is reflected in the concept of curial 
d ference \\<hich h s been adopted by the Irish courts and Involves a recogni tion that the courts are not as well 
equipped to deal v ith the men of complex regulatory decisions as the statutory body responsible fo r making 
those decision ( e Orange Communications Lld v. Director of Telecommunications Regulation Orange r2000] 
4 IR I 9 and 'Reilly 2007). 

5 http ://35.<.e .di ital.cabinet-office.gov.u medtal535a5768ed915dOfdb000003INIEJinaI_determ ination.pdf 
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but has been continued due to delays in implementing the new price control. The 

new price control was applied in October 2014 and will last until September 2017. 

This case highlights a number of important issues. Firstly, it illustrates that two 

forms of appeal of regulatory decisions are available in Northern Ireland: judicial 

review via the courts and appeal on merit via the CMA. Secondly, NIE is a wholly 

owned subsidiary of ESB Group. In January 2014, the CER in Ireland allowed ESB 

and EirGrid a WACC of 5.2% for the year 2014-2015. It will be interesting to 

observe developments and to see if one of the consequences of the CC Determination 

is a convergence in allowable revenues for electricity networks and applicable 

WACC rates, orth and South. Equally, while the determination of allowable 

revenues for electricity infrastructure and the setting of an applicable WACC does 

not currently "constitute a EM matter", it will be interesting to observe 

de elopments in this sphere. It will also be interesting to see if a trend of "justiciable 

relief tourism" emerges, with al1-island utilities seeking to appeal SEMC Decisions 

on merit ia recour e to the CMA in Northern Ireland rather than by means of 

judicial re iew in either jurisdiction.76 

In term of the go ernance of the EMC, it might be timely for policy-makers to 

re i it the i ue of regulatory appeals not only in Ireland (for CER and more widely) 

but a1 0 to con ider a ub tantive legal basis for regulatory appeal of SEMC 

eci ion on merit. Thi would align with Forfas' recommendation that parties 

ubject to regulati n ought have the right to appeal decisions of the regulator to the 

c urts on the meri of the deci ion in addition to the current right to judicial review 

(forfas. 201 :7. i en the imilarity in legal frameworks in Ireland and the UK, 

there ma be merit in In estigating the Forfas suggestion and/or whether a 

.. ub tanti e legal basi for appeals of EM Committee Decisions" could be 

pr ided g ernment orth and outh). This would be a particularly 

challenging 0 ~ecti e due to the unu ual (if not unique) legal form of the SEMC. It is 

re nable to as ume that ignificant legal complications could arise in attempting to 

de i e an appropriate and ingle legal ba i for appeals from what is effectively two 

For the moment. thi option remain unavailable 'With strict parameters applying to which energy decisions can 
be referred MA from . orthem Ireland. nlike GB, access to the CMA for energy decisions in Northern Ireland 
i on the b i of regulatory referral only and is confined to general modifications, including price control 

modIfication (OBT 2013 : 43). 
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separate statutory entities, established under the laws of two jurisdictions which have 

been joined for the purposes of regulating the SEM. 

5.4.3 Accountability and External Governance - Summary of Findings 

In terms of accountability and external governance arrangements, the research has 

confirmed known, and has identified new, deficits in the external accountability 

mechanisms of the SEMC in its wider institutional framework. It has identified 

weaknesses in the external accountability mechanisms of the SEMC in all three 

directions: upwards to ministers and parliaments; horizontally to peer organisations 

(the EMC does not fall under the jurisdiction of any particular court or 

Ombudsman); and downwards to consumers (which includes regulated entities and 

electricity consumers more generally). 

In terms of upward accountability, the research has identified important weaknesses 

in the relationship between the EMC and the legislatures in either jurisdiction. By 

de ign, the ommittee is not directly accountable to the NI Assembly or to the 

ireachtas. This is largely a function of its particular and unique institutional form. 

The r earch also identified important weaknesses in the relationship between the 

EMC and th J G. The current in titutional design does not provide a valid 

\vorking arrangement for all. The administrations, North and outh, should jointly 

prepare a new all-i land energy policy framework which sets out hierarchically 

ordered p lic objecti e again t which the performance of the SEMC can be 

evaluated. ke qu tion, among t many others, will be if the political vision still 

e tend to an all-i land energy market rather than the all-island electricity market 

that currentl} exi uch an 0 erarching policy framework would enable the 

preparation of a j intl ued Mini terial tatement of Expectation of the SEMC, in 

line with international t practice. This would enable the preparation of a robust set 

f perfi rmance indicator again t which the EMC hould be assessed by the NI 

embly and the ireachta. Related to thi is the need to address inadequate 

parliamentary capacity to crutini e the performance of the regulator. This will 

require new andl r trengthened in titutional arrangements, with additional resources 

de oted t the dedicated parliamentary committees to ensure that they are fora of 

crutiny. ible anction and learning (Bovens 2010). 
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Consideration should also be given to providing a substantive legal basis for 

appealing SEMC Decisions. The voice of the consumer also needs to be strengthened 

in terms of existing institutional design arrangements, with provision, for example, of 

an Advisory Board for the SEMC which includes inter alia industry and consumer 

representation. The OECD (2014a:73) states that "where regulators have a need for 

representative advice, this is better addressed through the formal establishment of 

advisory or consultative committees, either on an on-going or ad hoc basis". In the 

words of one study participant, "consumers are simply not prioritised" in the current 

governance arrangements (T V5). Establishing a governing body for the SEMC, as 

outlined in ection 4.2.3, could help to address this. I now turn to the issue of how 

accountability is provided for within the SEMC. 

5.5 Accountability and Internal Governance Arrangements 

ction 4.2.3 di cus es the internal governance arrangements of the SEMC from an 

in titutional design per pecti e. This section considers the issue of accountability 

within the EMC and drav. on Bovens' earlier work in relation to virtue and 

citizen hip in compl x organi ations (Bo ens 1998:143-172). To recap, the OECD 

define the internal governance arrangements of a regulator as "the regulator's 

organi ational trucrure, tandards of behaviour and roles and responsibilities, 

c mplian e and a ountability measures, oversight of business processes, financial 

r p rti ng and pe~ rmance management" (OECD 20 14a: 1 9). When asked, in relation 

t the ,a ut a ounta ility as a irtue (as opposed to a mechanism), without 

ex epti n tud parti ipant truggled to answer. Instead, they pointed in general 

term t th k principle that would guide the development of an organisational 

ulture u h that a t r would be encouraged to demonstrate behaviours reflective of 

the the retical pr pertie f accountability as a virtue, that is transparency, 

p nne 

of hether or ho 

ena led t act in a 

and re pon ibility. However, none could speak to the issue 

within the in titutional etting of the EMC should be 

manner (Bovens 2010:948-950). Yet it is often the 

cultur of an rgani ati n which i found to lie at the heart of weak accountability 

i the ca e particularly in relation to individual actors acting outside 

their nef, e en i lIegall . and the willingness, or not, of actors observing such 

ha i ur tact whi tleblower on the very organisation they serve (Bovens 
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1998: 190-214). For this reason, it is necessary to consider the issue of accountability 

and the internal governance arrangements of the SEMC. 

5.5.1 Organisational Values and Culture 

In general terms, when considering the issue of accountability as a virtue study 

participants underlined the central importance of clearly identifiable organisational 

values and culture (J V8; INV I I; TNV 14). An organisational culture that prizes 

transparency and accountability was viewed as critical to enabling actors to take 

actions that support institutional learning associated with accountability as a virtue 

(I VII; I V 14). In the words of one study participant, the "right value set needs to 

be built in from scratch" (I VII). 

A culture of independence and strong leadership, and an appropriate working 

relation hip with government and other stakeholders, are essential to independent 

regulatory beha iour. Howe er, enshrining a regulator's independence in legislation 

does not guarantee that its behaviour and decisions will be independent (Thatcher 

2002). In r lation to current practice, one industry study participant said that, 

between the Rand CER on the EMC, "you have two very different cultures meant 

to be co-operating, but doing 0 with very different levels of enthusiasm" (JNVS). In 

the opinion of anoth r industry study participant, the EMC had succeeded to date 

"m re b lu k than de ign" (JNV6). Another stated that, in the case of the SEMC, 

"or ani ational culture i ab ent" (JNV21). The participant attributed this to the fact 

that ember are accountable to their own organisations CUR and CER 

while on the Committee (INV21). 

5 . . 2 om moo Purpo e 

It as ugge ted that the lack of a common purpose or shared vision was preventing 

the fr m de eloping into a full organisation. tudy participants pointed to the 

need fi r " trong p litical leader hip" (JNV4), which was viewed as "critical" 

(l 9. In the ab ence of uch political leader hip the EMC, in and of itself, 

impl cannot de elop the required organi ational culture necessary to support 

enhanced regulat ry performance and policy implementation into the future 

14 . 
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5.5.3 Regulatory Education System 

One study participant recommended the development of a regulatory educational 

system (I VII) akin to legal and accountancy professional training programmes. In 

addition to such professionalization, one regulator noted the benefits of peer 

networks for encouraging learning, citing the UK Regulators Network as an example 

ofa structure that encouraged cross-sectoral peer-to-peer learning (INVI4).] 

5.5.4 Re ources 

An adequately resourced regulator is critical to ensuring regulatory certainty and cost 

effective investment in the regulated sector. The OECD (2014a:99) states, "Clarity 

about regulatory resources and levels of funding are essential for regulatory 

independence and objecti ity:' The issue of insufficient resources, both in terms of 

the amount pro ided and independent control of such funding, was raised by a 

number of tud participants. It should therefore be a matter of some concern to 

polic -maker that "there is no Accounting Officer for the EM" (INV8). This 

function is currently undertaken by the CER on behalf of the SEMC. In addition to 

the contr I of funding, study participants raised concerns about the overall amount of 

funding a ailable to the EM . The OECD (2014a:98) states that "funding levels 

h uld adequate to enable the regulator operating efficiently, to effectively fulfil 

et b go ernment." I n this context, the significant resource pressures 

M a it eek to deli er the 1 EM was raised by a number of study 

parti ipan as an i ue ofconcem (IN 8; INV13; T VI4). 

Forfas (201 :71) n te that in order ''to produce the best outcomes for end users, 

effecti e economic regulation require ignificant technical and economic expertise 

In toral regulator and their parent Departments." Independent regulators should 

ha e the internal capacity to support the go ernance arrangements needed to 

guarantee regulatory accountability and tran parency. When questioned, study 

participan trugg\ed to re pond as to whether the institutional setti ng of the EMC 

pr vided the p tentia! for actor to demon trate behaviours that reflect accountability 

a irtue. Tt can he ugge ted that this i attributable in part to the fact that the 

has not . et matured into a full organisation. However, the issue of the 

in tituti naJ fonn of the M emerge again. Its present fractured nature enables 

the muddied go emance arrangement that allow the CER to act as the Accounting 
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Officer for the SEMC. Further, a fractured institutional form ensures that the 

decision-making authority itself cannot mature into a full organisation. On this point, 

one interviewee commented simply that "you can't run an organisation with two 

committees" (INVS). Another interviewee stated, "if there is no organisation then 

you cannot define its culture or recognise it" (INV22). 

The absence of a mature organisation with dedicated human and financial resources 

limits the opportunities to develop an organisational culture that supports the concept 

and practice of accountability as virtue. To date, in my view, it has been the role of 

personality rather than institutional design that has largely ensured such actor 

behaviours. However, it should do so by design and not by chance. As one study 

participant put it, "while it seemed like a good idea at the time ... it [the SEMC] has 

b en feeling its wa ever since" (INVS). If the SEMC is "the decision-making 

authority on all EM matters" ( EM Committee 20 lSa:3) then much work remains 

to be done to grow it into a mature organisation. At a minimum, a review of the 

adequac of the human and financial resources allocated to the SEMC, and its 

independenc in administering such resources, should form part of any review of the 

go emance arrang ments of the EM. 

5. 6 re urrcnt Accountability Arrangements for the SEM 
dequate? 

In thi ecti n. utili ing Bo en 'evaluative framework (2006:28-30),771 consider the 

e aluati e que tion of whether the current provisions for accountability within the 

E\If . go mance frame ork are adequate sufficient and effective. Such an 

e ment add to the analytical framework of the accountability mechanisms, 

which i ne e aril focu ed on design issues, by addressing the underlying 

n rmati e que ti n ab ut the purpo e of public accountabi lity. 

uilding on en . earlier work (2006 2007a), Bovens, chillemans and 't Hart 

(20 ugge t three di tinct normative purposes for public accountability (see 

hapter 2). Fir tithe democratic per pective that public accountability offers a 

dem ratic mean for citi7ens' elected representatives to "monitor and control 

go emment conducf'. econd i the constitutional perspective which holds that 

r. Thi ~ork was lightly updated in a later publications (Bovens, chillemans & 't Hart 2008), but for 

con i tenc} J rei} on the original I} published version (Bovens 2006). 
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public accountability should prevent corruption and abuse of power. Third is the 

learning perspective, which is that public accountability should "enhance the 

learning capacity and effectiveness" of government. From each of these perspectives 

emerges a set of criteria with which to assess accountability. Utilising Bovens' 

assessment tool (2006:28-30) (see Tables 5.1-5.3 below), the follow sections 

evaluate the accountability mechanisms of the SEMC against each of the three 

perspectives. 

5.6.1 Democratic Perspective 

Table 5.1: Assessing accountability: a democratic perspective 

Democratic per pective: accountability and popular control 

Central Idea 
ccountability offers actors with democratic legitimacy possibilities to control administration, policy 

and organization 
Central Evaluation Criterion 
The degree to which accountability arrangements or regimes directly or indirectly contribute to the 
possibilities for actors with democratic legitimacy to monitor, evaluate and adjust the propriety and 
effecti eness of go ernment conduct 

Concrete Evaluation Question 

a. re there any accountability forums in which actors with democratic legitimacy participate 
and can the laner rely on ha ing an adequate information position and enforceable sanction 
option at their disposal? 

b. To .... hat extent do the accountability arrangements indirectly provide information to 
democratically legitimized actors about the propriety and the effectiveness of the conduct 
and actions of government bodies? 

c. To what extent does the accountability arrangement itself allow for the adjustment of the 
conduct of go ernment bodies in the direction desired by the actors with democratic 
legitimacy? 

d. 0 the accountability arrangements offer enough incentives to agents to commit themselves 
to the agendas of their democratically elected principals? 

The entral idea of the democratic perspective of accountability is that actors with 

dem rati legitimac are offered po ibilities to control administration, policy and 

organi ation. To determine if the e aluation criterion of the democratic perspective 

of accountability are met, one must as es the degree to which accountability 

arrangemen directl or indirectly, contribute to the possibilities for actors with 

dem cratic legitimac to monitor, e aluate and adjust the propriety and effectiveness 

of conduct. To understand whether or not the existing accountability mechanisms of 

the go eman e framework meet this definition of the democratic perspective of 

accountability. it i u eful to u e each of the concrete evaluation questions posed by 

Bo en (2006:2 -29). 
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Firstly, Bovens asks, "Are there any accountability forums in which actors with 

democratic legitimacy participate and can the latter rely on having an adequate 

information position and enforceable sanction options at their disposal? " 

As outlined earlier, the SEMCs external governance arrangements rely on its dejure 

form and not on its de facto operational form. SEMC Members made clear their 

concerns about weaknesses in the current institutional design of the SEMC and the 

membership, mandate and operation of the JSG (TNV8; TNVI2; INVI4). However, 

Bovens' question addresses the adequacy of accountability forums that require the 

presence of actors with "democratic legitimacy". This requires an assessment of the 

EMCs external governance arrangement with ministers and parliaments. It is true 

that accountability fora exist in which actors with democratic legitimacy participate, 

although to date the EMC (including the Independent and Deputy Independent 

Member of the EMC) has not had any formal engagement with ministers. Nor has 

the Committee, ID its own right and not as a sub-Committee of the URIC ER , 

pre ented it elf to the Oireachtas or the NI Assembly. 78 Therefore, while an 

accountability forum does exist, the EMC in its role as the decision-making 

authority has not 0 far made use of this option, nor is it clear that the mechanism to 

do 0 i in fact a ailable to the EMC. Critically, the second half of Bovens' 

que tion cannot be an wered positi ely due to the current legislative basis of the 

EM and it con equential institutional fonn. pecifically, the actors with 

democratic legitimacy. particularly parliamentarians, cannot rely on having adequate 

infi rmati nand ha\,e no enforceable anction options at their disposal. They rely on 

update fr m the R v"ithin the juri diction. 

econdl . Bo\,en ask the question, "To what extent do the accountability 

arrangements indirectly provide information to democratically legitimized actors 

aboUl the propriety and the e.ffec f;vene of the government bodies? 

The exi ting external go ernance arrangements of the EMC provide for the 

ommittee to be con tituted as a ub-committee of each of the RAs in their 

re pecti"e juri diction. To date, each RA has individually reported on the activities 

"The EM ommittee pro\<ided i first ever update to the Joint Oireachtas Committee on Transport and 
Communication on 1 June 2015. The purpose ,"as to discuss the proposed orth outh Electricity 
Interoonnector Cl !C) At the meetin . the Chairman of the CER. ,"ho is also a Member of the EMC, described 
the haimlan of th 1 "a guest" and stated that "she does nOI have a statutory basis in this tate." 
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of the SEMC to its respective parliament. It would therefore seem that, based on a 

strict interpretation of its legal form, the Committee's current accountability 

arrangements allow for indirect provision of information, to actors with democratic 

legitimacy, about the propriety and the effectiveness of the SEMC. In the single 

instance of its engagement with the Joint Oireachtas Committee on Transport and 

Communications on 16th June 2015, in response to a query put by Oireachtas 

Committee Chairman as to why the invited representative of the SEMC (Independent 

Member Mr. Odd H<1kon Hoelsceter, who was unavailable to attend the meeting) was 

not present, the Chairman of the CER stated "When the joint committee asked us to 

attend as the EM Committee, we chose to do so as the key entities [emphasis 

added], namely, the Chairs of the UR and CER, so as to provide a proper reflection 

[emphasis added] of the EM Committee.,,79 Remarkably, this response does not 

even reflect the de jure construct of the SEMC nor does this statement reflect the de 

faCIO operational form of the EMC, which is comprised of three equal voting blocs 

(CER, R, Independent Members). This is further evidence of the challenges of 

operating a fractured institutional form and the associated accountability deficits 

\: hich ine itabl ari e. 

Thirdl" 80 en a k the question "To what extent does the accountability 

arrangement it elf allow for the adjustment of the conduct of government bodies in 

the direction de ired by the actor with democratic legitimacy? 

The interacti n tween the EMC and government officials takes place within the 

forum f the J . However as outlined earlier, neither the Independent nor the 

eput) Indep ndent Y1ember of the EMC attend this forum. It is also unclear what 

fi rmal up\: ard c mmunication from the J G to line Ministers of both Departments 

ur . There i n publicly a ailable documentation from the J G, such as minutes 

of J meeting. ummary reports of activity or progress updates. Furthermore, the 

NI den t ha e a formal in titutionali ed advisory role in policy formulation 

\: hich w uld enc urage the documentation of discussions and publication of the 

regulatory ad ice gi en. In the ab ence of an up-to-date all-island energy policy 

frame\\ rk it i unclear whether actor with democratic legitimacy can indeed direct , 
and adju t the conduct of the MC. Certainly, as acknowledged by the Attorney 

http://oircachtasdebatc . oircachtaS. iefDebates%20A uthoringIDebates WebPack.nsf/comm i tteetakes/TRJ 2 015061 

00002?opcndocumem ePa e 21) 
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General oflreland (Viridian Power Ltd v Commission for Energy Regulation [2012] 

IESC 13), there seems to be no possibility for democratically elected representatives 

in the Oireachtas to unilaterally seek to direct or adjust the SEMC's conduct. This 

underlines the need for joint ministerial leadership to establish a revised policy 

framework with supporting legislation, if required. 

Fourthly, Bovens asks "Do the accountability arrangements offer enough incentives 

to agents (actors) to commit themselves to the agendas of their democratically 

elected principals?" 

It is essential that independent regulators implement government policy in their field. 

Without this accountability, the democratic deficit between government and citizens 

widens e en further. If we accept the current institutional form of the SEMC as 

workable and effective, then its work is reported via the individual RAs in each 

juri diction. In this respect, it is arguable that the existing accountability 

arrangements offer enough incentives for EMC Members to commit themselves to 

the agenda of their democraticall elected principals. However, this fails to recognise 

the realities fac d b those operating the EM who view the SEMC as a "hybrid 

organi ation" (l 8) and its current institutional form as a "unique and novel de 

minimu legal arrangement"' (l V20). As detailed in Chapter 3, it is not clear that the 

or indeed the As embly are the principals of the SEMC. The 

ambigu us nature of the EMC' in titutional form again raises questions about the 

adequa of e i ting accountability arrangements from a democratic perspective. 
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5.6.2 Constitutional Perspective 

Table 5.2: Assessing accountability: a constitutional perspective 

Constitutional perspective: accountability and equilibrium of power 

Central Idea 

Accountability is essential in order to withstand the ever-present tendency towards power 
concentration in the executive power. 

Central Evaluation Criterion 

The degree to which accountability forums are able to contribute to the prevention of corruption and 
the abuse of powers. 

Concrete Evaluation Questions 

a. Do the accountability forums have a sufficiently adequate information position (availability 
of data; processing capability)? 

b. Do the accountability forums have enough inquisitive powers to reveal corruption or 
mismanagement? 

c. Do the accountability forums have incentives to engage in proactive and alert account 
holding? 

d. Do the administrati e bodies have incentives to engage in proactive and sincere account 
gi ing? 

e. Are the a ailable sanctions strong enough to have preventative effects? 
f. Does the accountability arrangement help to discourage corruption and improper 

governance? 

The central idea of the constitutional perspective of accountability is that 

a ountability e ential in order to withstand the tendency towards power 

con entration In the executi e. To determine if the evaluation criteria of the 

con tituti nal per pe ti\ e of accountability are met, one must assess the degree to 

\\ hich accountability fora are able to contribute to preventing corruption and the 

a u e f p wer. T understand whether the existing accountability mechanisms of 

th eman e framework meet this definition of the constitutional perspective 

of a c untability. it i ne e ary to work through each of the concrete evaluation 

que tion p ed ] 0 en (2006:29). 

Fir tl)'. en ask "Do the accountability forum have a sufficiently adequate 

information po Won (ava;{abWty of dala/proces ing capability)?" 

It w uld be fair to a. that both Departments (DeENR and DETI) have adequate 

informati n in term of the a ailability of data. However, seven study participants 

que tioned the trength of the internal re ources and capability of the Departments to 

interr gate thi information (N l~ V2; INV3; INV5; INVll; INV13; INV21). 

Be nd indi idual regulatory update it is not clear that either the Oireachtas or the 

1 embly ha e e er received uch data or have the powers to compel its 

136 



provision if they so desire. Weak parliamentary capacity combined with the absence 

of a system for systematic assessment of the performance of regulators also play a 

significant role in contributing to this accountability deficit. 

Secondly, Bovens asks "Do the accountability forums have enough inquisitive 

powers to reveal corruption or mismanagement?" 

The 2006 SEM Bill Explanatory Memorandum and Regulatory Impact Assessment 

(Government ofIreland 2006) states that: 

The Department and the Commission will put in place monhoring 

procedures consistent with their statutory responsibilities to ensure that 

the EM is implemented and operates in the prescribed manner, as set 

out in the establishing legislation and 

The Commission will be required to monitor and report on the extent to 

which the single electricity market operator fulfils its functions in 

accordance with statutory requirements, and the level of transparency 

and comp tition in the ingle Electricity Market. 

Howe er the e tabli hing legi lation ( EM Act 2007, EM Order 2007) does not 

p cify an inqui iti e power for an accountability forum, which is difficult to 

define for thi particular case. nder the current governance framework, the SEMC 

i accountable to parliament in each jurisdiction through the respective national RA. 

To the extent that thi arrangement is considered adequate, in theory both the NI 

m I and the ireachtas can make enquiries aimed at revealing corruption or 

mi management. Howe er, to date neither parliament in either jurisdiction has 

exerci ed thi le el of crutin nor does the e tablishing legislation explicitly provide 

for thi . 

tud participants drawn from industry conveyed a strong sense among regulated 

entitie that the as an in titution is almost "untouchable" because it is a 

carefull crafted and fragile political construct originally designed to achieve energy 

lie bje ti e on the j land of Ireland in a manner that reduced the ability of 

politicalopp nents to block or low down its establishment (INV5; INV21). This has 

contributed to the minimali t nature of accountability arrangements and the very 

limited nature of p litical 0 ersight. The clo est the establishing legislation comes to 

addre ing the ri k of corruption or mismanagement is the legislative provision 
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which allows for the removal of a SEMC Member on the grounds of "incapacity or 

misbehaviour" (SEM Act 2007, Schedule I A). It is important to state here that there 

has never been any suggestion of impropriety on the part any SEMC Member. On 

the contrary, it appears that citizens North and South have been well served by 

dedicated and talented regulators charged with regulating this market. However, the 

system needs to be designed to manage this risk in general terms. It should not be left 

to chance or to reliance on the virtue of the public servants employed. 

Thirdly, Bovens asks "Do the accountability forums have incentives to engage in 

proaclive and alert account holding? 

If we accept the current institutional form of the SEMC, then the Irish Minister 

receives an Annual Report from the CER which details the coming work programme 

and the achievements of the EMC over the previous year. This Annual Report is 

al 0 laid before the Houses of the Oireachtas. In addition, the SEMC has published 

its own Annual Reports. However there is no evidence that the relevant committees 

in either the Oireachtas or the NI Assembly interrogate these reports or their 

conclu ions. or does there appear to be evidence of any incentives for proactive and 

alert a count holding by the accountability forums relevant to the SEMC. 

Fourth I . 0 en ask "Do the admini trative bodies have incentives to engage in 

proaclive and incere account giving?" 

There wa no e idence of a lack of willingness to engage in sincere account giving 

on the art f C Member. On the contrary, the Members interviewed for this 

rear h a ti el called for known and understood accountability deficits to be 

addre ed (T , J 12; 14). Howe er, accountability without fora that can 

h Id the regulator to account i merely an exercise in responsiveness. Similarly, 

a untability without the pos ibility of con equences limits the engagement to one 

of tran paren (Mulgan 2011: 1-2). While study participants were of the view that 

the current in titutional form i 'workable', they also acknowledged that this 

panicular in titutional con truet was likely to be reaching the outer limits of 

'workability', gi en the wide nature of energy challenges facing policymakers in 

thjuri diction (Fitz erald, Malaguzzi Valeri 2014). 

Fifthl . Bo en ask "Doe the accountability arrangement help to discourage 

corruption and improper governance?" 
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The existing governance arrangements, flawed as they are in many respects, provide 

adequate incentives to discourage corruption. This is assured by the voting system 

within the SEMC (SEM Act 2007) and by the requirement to publish an Annual 

Report. Furthermore, regulated entities themselves can hold the individual RAs to 

account via the judiciary, and this option has been exercised by industry. However, 

the absence of an explicit legislative basis for challenging SEMC decisions, allied to 

weak internal governance controls (see Section 5.5.4), raises the prospect that 

existing arrangements may not prove adequate over the longer term and therefore 

require consideration by policy-makers. 

5.6.3 Learning Per pective 

Table 5.3: Learning perspective: accountability and reflective governance 

Learning per pective: accountability and reflective governance 

Central Idea 

ccountability is an essential condition for learning by administrative bodies and holders of executive 
positions 

Central Evaluation Criterion 

The degree to which accountability arrangements stimulate administrative bodies and officials to 
achie e a higher awareness of the environment, increase self-reflection and induce the ability to 
change 

oncrete Evaluation Qu lioll 

a. Does the accountability arrangement contribute to the availability of information about 
former and current administrative actions for the administrative body involved and a wider 
range of adminlstrati e bodies? 

b Does the accountability arrangement stimulate internal reflection and the ensuing learning 
conduct in administrati e bodies and those holding public office? 

c. Does the accountability arrangement stimulate the accountability forums and the 
administrati e actors to (supervising) the institutionalization and dissemination of lessons 
learned? 

The central idea of the learning per pecti e of accountability is that accountability is 

an e ential ondition fi r learning b admini trative bodies and holders of executive 

p iti n . To determine if the e aluation criterion of learning is met, one must assess 

the degree to which ac ountability arrangements timulate administrative bodies and 

official t a hie e a higher awarene of the environment, increase self-reflection 

and induce the ability to change. I have con idered the specific issues of institutional 

de ign and internal go ernance at ection 5.5. 
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Firstly, Bovens asks "Does the accountability arrangement contribute to the 

availability of information about former and current administrative actions for the 

administrative body involved and a wider range of administrative bodies? 

The internal governance arrangements of the SEMC provide for strong engagement 

and consultative mechanisms for decision-making. The existing practice of the 

SEMC in terms of the public dissemination of consultation materials, consultation 

responses and the publication of Final Decisions (in both technical and plain English) 

can therefore be considered as one of the better examples of regulatory decision

making in Ireland and orthern Ireland. 

econdly, Bovens asks "Does the accountability arrangement stimulate internal 

reflection and the en uing learning conduct in administrative bodies and those 

holding puhlic office? 

tudy participants struggled to answer questions relating to internal reflection and 

learning v. ithin the EMC. This incapacity can be attributed to the difficult issue of 

in titutional form. It was recognised by interviewees that current institutional form 

does not reflect operational practice (I V8; T V 14). The organisational capacity 

nece ar: for uch elf-reflective learning is not present. However, those study 

participan clo el in 01 ed in administering the EM, including SEMC Members 

them el e ,were cal in calling for additional human and financial resources to 

ena le the M to addre such is ues. 

Thirdly, Bo en ask "Doe the accountability arrangement stimulate the 

accountability forums and the admini tralive actors to (supervising) the 

in, tifUtionali;ation and di, semination of le on learned? 

In m~ "iew. the current accountability arrangements of the EMC do not encourage 

either the accountability forum or the EMC it elf to institutionalise and 

di eminate the le on learned . The opacity of the current institutional form, 

c mbined v.:ith weak external and internal governance arrangements, means that 

ignificant change in in titutional de ign are required for the EMC to mature into 

an rgani ati n that can timulate both fora and actors to institutionalise and 

di eminate the le on of operational experience. 
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5.6.4 Adequacy of Accountability Ar rangements - Summary of Findings 

In summarising the research findings on accountability and the governance 

arrangements of the SEMC, I have applied Bovens, Schillemans and t'Hart's table 

for multi criteria assessment of the three normative perspectives of public 

accountability to the case study of the cross-jurisdictional energy market on the 

island of Ireland (Table 5.4). Based on the academic literature, J chose to evaluate 

accountability in the case of this instance of regulatory governance against three 

normative perspectives of public accountability: democratic, constitutional and 

learning. The research identifies a number of accountability deficits from all three 

perspectives. The architects of the assessment tool acknowledge its limitations, 

including its ability to address issues of "operationalization (including the eradication 

of possible contamination between the three criteria sets), measurement, multicriteria 

weighting, cau al attribution, bias reduction, controlling comparison." Further, as 

with this re earch, "the accountability logics presented ... are firmly grounded in 

monocentric tate-oriented models of governance which presupposes that 'accountor' 

and 'accountee ' are known coherent straightforward entities embedded in a single 

and clear-cut go emance system" (Bovens, chillemans & 't Hart 2008:239). The 

EM i far from uch a regime. Instead, by definition it operates as a cross

juri dicti nal entity within a wider decentred, multi-level European governance 

re Im . Bo en, chilleman & 't Hart (2008:240) state: 

c untability ea il gets 10 t in the cracks of horizontal and hybrid 

g ernan e, and it i doubtful whether accountability arrangements designed 

on the basi f ( ombinations of) all three perspectives ... are sufficiently 

r bu t t pre ent this from happening. 

Thu the que tion of ho be t accountability can be evaluated in such cross

juri dicti nal an or regional energy go ernance arrangements remains open. 
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'tuble J. kcounlabi/il)' c:omponenl.\: criteria and 5UmnllJry COfl(:IIHioll~ Jor tlte c{J.se .study oJ lite all-i.slalld single energy market (SEM) 

in/i>rm(l/wn 
Pr()~'i.~ion 

Debate 

Consequences 

Cl/mlllalive 
effect 

OcmOCNltic 
Ikmo(:r.ltic (;h<lin or delegation i., infiHmed about 
the cOl1llud and (;onc:cqucnccs or e:..ccuth c actors 
Sliglrl: Stili Commillu IH a deci\ion-ma/.inc 
Qllllrorlly doe~ nol engagt direcll}, willr IIr 
'ireac"la~ or '''I! f\t I ~ Hembly or mittiHen. 

Limited informatioll if pro"ided by tire indil'iduaf 
RAs. SEMC aclors do not/acl! c:olHl!qul!"ces, 

Interaction concentrntcs on conformity of action 
\\Ith princIpal" s preferences 
No. If/leraclion is confined to work programme 
updates from ;lIdividual RAs. Joilll policy 
/rame~'ork last produced ;11 2004 alld Iras 1101 

beell updaled sillce. Nor does the SEMC have a 
specific regulatory policy advisory /uT/ctioT/, 

Ability of democratic chain of delegation to modify 
the actor's policies and/or incentiYe structu res 
No, and litis Iras been cOT/firmed ill a recent Ir;sh 
Supreme Court Case. 

Actor acceptance of principal's right to control its 
policies and performance 
No 

' onstitutional 

fonlll1 gains inSIght into \"hcther agcnt's beho\ iour 
I" In accordllflcc \\ Ith la\\ s. regulations and nomlS 
Sfiglrl: C-nder tlte current gOl'emallce framework 
updale~ 011 lite actil'ities o/If,e SEMC ;s prOl'ided 
10 parliamenlf by indil'idual RAs w;llrin Iheir 
jur;~dictions. This arrangement reflects Ihe de 
jure/arm o/Ihe SEMC but 1101 il5 de/aclo form as 
a decision-making authority, which includes a 
third equal I'otillg bloc, comprised 0/ tire 
IlIdepelldenl alld DepU(I' IlIdepellde"t Members, 

InternCl10n concentrates on conform it) of actions 
\\ ith laws and nomlS 
Yes. Indil'idual RAs report 0" Ihe compliallce 0/ 
Ihe SEMC w;lh its estabfishillg legislatio". I" 
addilioll, the SEMC produces Aflllual Reports 
confirming its compliance witlt the establislting 
legislation. 

Forum should be able to exercise credible 
"deterrence" vis-a-vis the actor 
SlighL While tltere is evidence 0/ all upward flow 
0/ information to parliamenls, tlte role 0/ 
individual parliaments to act un;laterally on any 
SEM matter is expressly prohibited. 

Actor awareness that powerful watchdog(s) observe 
its integrity and check its powers 
No 

Learnin 

Inrormation gathering and provision routines yie ld an accurate. 
timcl) and clear diagnosis of important performance 
dimensions 
Yes. Tire SEMC el/gages proact;vely w;lh ils stakelrofders al/d 
publislres all consuftatioll documents, responses and Finaf 
Decisions (il/ both lechnical and non-technical language) and 
regulatory updates 01/ its website (www.allislandproject.org). 
Further it publishes all SE/IIC /IIeeling Dales, /IIinutes and 
AI/I/ual Reporls. 

Ongoing, substantial dialogue with clients and other 
stakeholders about performancc feedback. 
Yes. Dialogue is centred 011 market related proposafs, whiclt 
implicilly enable slakeltolders to oiler views on regulatory 
performance. 

Sumciently strong outside actors to 
anticipate, yet sumciently "safe" culture 
minimise defensive routines 

make accountors 
or sanctioning to 

Yes. Dialogue w;tlt stakeholders is cltaracterised by its open 
and respectful nature. 

Actor commitment to continuous improvement by dialogue
induced focus on outcome achievement 
Yes 



6 Conclusion 

6.1 Introduction 

The purpose of this chapter is to set out the central theoretical conclusions of the 

research and to identify the case study specific conclusions. The chapter concludes by 

offering suggestions for further research. The conclusions presented here are tentative 

but are grounded in the empirical observations made in this study. 

The aim of this research was to explore the issue of accountability within the specific 

ca e of the all-island energy market. Through engagement with the key actors 

in olved in its establishment and administration, I explored the nature of the original 

institutional design and subsequent institutional change of the SEMC as it has evolved 

v. ith the market over the last eight years. T also investigated the related issue of 

regulatory accountability within the overall governance framework of the SEM. The 

re ear h ought to et this inquiry within the EM's multi-level polycentric 

go ernanc context 

6.2 Theoretical onclu ion 

The central theoretical conc\u ion of this research is that mechanisms of account (in 

all three direction: upward, horizontal and downwards) need to be designed into 

in titution for regulatory go ernance. Further, a regulatory institutions change over 

time, and particularly but not exclusi ely when they evolve from being state-centred 

n n-majoritarian in titution into cro s-jurisdictional institutions for regulatory 

go ernance operating in a decentred, multi-le el governance context, the established 

me hani m of a count in all three directions hould be periodically reviewed, 

tailored and trengthened a part of the continuous process of institutional change. 

The proce e f in tituti nal change and periodic review of the adequacy of 

acc untability mechani m are parallel and symbiotic. 

The need for regular periodic a e sment of accountability mechanisms is particularly 

acute in in tan e of multi-le el regulatory governance. As regulatory institutions 

e 01 e. and e peciall tho e operating in ectors where EU policy and legislation have 

mandated that the operate in regionally networked governance arrangements, they 



become more decentred and thus more distant from the citizens on whose behalf they 

operate. Bianculli. Jordana & Fernandez-i-Marin (20 l5c:266) state: 

As governance becomes organised in new types of institutional constellations -

bringing together national. regional and international arrangements in a dynamic 

\\a) - efTecti\e accountabilit) emerges as a very important requirement to make 

regulator) go\ernance \\ork. e pecially in democracies. 

The) continue (20 l5c:270): 

Delegation to supranational regulatory institutions moves accountability from 

political actor and in titution within nation states. namely. governments and 

politi al actors. to int rnational and upranational organisations and networks. 

making it increasing difficult to hold them answerable to domestic actors 

affected b) their regulator) deci ion. 

Put impl). in instan e of ross-juri di tional regulatory governance. the directions 

of regulat f) authorit) and a ountabilit) mu t corre pond. Further, the mechanism 

of ac ount f r that authority mu.,t al be embedded \\ithin the in titutional design. 

Thi i., illutrated graphi all) at r' igure 6.1. Thi how an internal "cog". denoting 

the three dire tions fa untabilit) embedded in the overall in titution at the point 

I' original de.,ign. 

Fig. 6.1 Embedding Accountability into Institutional Design 
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As the regulatory institution evolves over time, either within the state or, as in the 

case of the SEM. as the t\-\o individual jurisdictional regu lators move upwards 

through le'vels of gO'vernance into a cross-jurisdictional governance arrangement, the 

internal "cog" of accountability. in all three directions, must rema in embedded in the 

in titutional design. The mechanisms of account in all three directions need to be 

periodicall) assessed to re'veal what adjustments, if any, are required to ensure their 

adequacy and to identify any attendant changes that may be required to the 

institutional design. This process should result in tailored, rather than redundant, 

mechanisms of account that are designed to fit the specific needs of the individual 

in titution. \\ith each direction of accountability appropriately strengthened to meet 

the specific institution's requirements. 

Fig . 6 .2 Accountabil ity and Institutional Design for Regulatory Governance 

11 ~ , , , , 

--

, 

o 
, 

Au.enmt"nt 
of Accountabtlfty 

Thi IS ho\\n graphi all) in Figure 6.2, which illu trate accountability in all three 

din: ti n . embedded \\ ithin the regulator) in titution. A the in titution change over 

time. the me hanisms of account require periodic a e sment, evaluation and 

adju tmenl. J his will he the ca e with in titutions which remain con tantly active 

\\ ithin the state as in the ase of the R. and with tho e which move upwards 

thr ugh Ic~els of governan e into multi-level governance regime. Thi i envisaged 
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for the SEM, which is seen as moving into an FUI arrangement and subsequently into 

a pan-European governance framework. It is also applicable to NRAs, such as the 

CER, which will be simultaneously active in ACER. 

Tt is this act of embedding accountability within the overall institutional design, and 

then testing the adequacy of the accountability provisions simultaneously with the 

evolution of the institution, that binds accountability and institutional design for 

regulatory governance into a unified whole. Tt is thus imperative that accountability 

and regulatory governance are considered from an institutional perspective. If not, 

clarity of perspecti e is lost in a normative debate about the nature and future of the 

regulatory state (Levi-Faur 2013). 

This re earch has re ealed important linkages between weak institutional design and 

inadequate mechani ms of accountability. In the case of the SEM, it has become 

e ident 0 er eight ear of operation that, from an operational perspective and when 

e aluat d against all three normative perspectives of accountability, the original 

in titutional d ign is reaching the outer limits of what is workable. Had such 

pro in pia e r gular tructured assessments would have revealed these 

I ue arlier. it j • the fractured nature of the EMC's institutional form has led to 

manife t ac untability deficits particularly in terms of upward accountability to 

traditi nail under t d principal . Thi is a function of its cross-jurisdictional nature. 

Th a enc of either mini terial or parliamentary oversight is a significant deficit in 

acc unta ility. In the ab ence of an E level regulatory institution that meets the 

regulat ry need of a ingle European energy market with accountability at the core 

in tituti naJ de ign, the path forward for the EM's governance framework 

remain un lear. 

outlined in hapter 2, regulatory go emance is today characterised by "the 

expan i n f the c pe arenas in truments and depth of regulation" (Braithwaite 

20 8: 1 . F r the . thi means joint decision-making for two jurisdictions on the 

i land f I reland and ith the e decision made in the light of policy and legislative 

de el pmen at ,regi nal and national levels. The question of how accountability 

i en ured in uch multi-level regulatory regimes is the subject of wide academic 

enquiry lac 2 08. Bo ens, urtin & 't Hart 20] 0, Busuioc, Curtin & Groenleer 

2011. urtin, Mair & Papadopolous 20 I 2, Eberlein, ewman 2008, Harlow, 

Rawling 2 07. Eberlein ewman 2008). 
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From the accountability perspective, the key challenge of multi-level regulatory 

governance is how to ensure that representative democracy remains as a valid model 

capable of monitoring and steering the governance framework (Braithwaite 2008); or, 

as Scott (2015: 190) suggests, how best to supplement "representative models of 

democracy with other ways of conceiving of democratic governance that go beyond 

the representative model." 10rdana, Bianculli & Fernandez-i-Marin (2015b: 18) state: 

To be accountable in complex, multi-level arenas, where regulators and 

regulatory agencies play simultaneously at several levels, requires developing 

and expanding a new generation of accountability mechanisms, while keeping 

active most of the already existing mechanisms. 

ome authors have argued that, owing to growing tendency towards distance between 

traditional principals and agents and " the stronger role played by technocratic experts 

in the e networks" (Bianculli , 10rdana & Fernandez-i-Marfn 20 15c: 273), regulatory 

go ernance in uch an arena should be accompanied by strengthened downward 

accountability mechani ms ( cott 2015, Lodge 2015). In my view, governance of 

r gional and pan-European utility markets demands first and foremost stronger 

upward mechani m of account in addition, as appropriate, to strengthened horizontal 

and do nward mechani m . It i ambitious and arguably misplaced to assume that 

con umer ha e the capacity and re ources to engage meaningfully in the technical 

de ign of \) hole ale trading arrangements or the determination of allowable 

tran mi i nand di tribution network revenues. Together, these fonn the major 

elemen determining final electricity prices. Indeed Lodge (2015:242) acknowledges 

that "con umer ereignty" 0 or modes of strengthened downward accountability are 

limited in ener market . Jordana, Bianculli & Femandez-i-Marin state, energy 

marke are d minated b intere t group politics "where both costs and benefits are 

concentrated" 20 ISb: 9). 

Thi \) as e idenced in the case stud of the EM (see ection 4.1), where the 

epi tem ic c rnrnunity of energy policy makers, regulators and regulated entities were 

all centrall in 01 ed in the de elopment of the concept and establishment of the 

but wi th the oice of ' ordinary consumers', in whose interest it was being 

Lod e (201 :240) tate "In the consumer sovereignty perspective, the key interest is how a regulated service is 
accountable to a potential user .. . What matters from a consumer sovereignty perspective is whether and how 
u r can cxerci their choice," 
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established, largely silent. Industry representatives interviewed for this research 

bel ieve that "consumers are not prioritised" (INV 5; INV21). All reasonable efforts 

should be made to strengthen downward accountability mechanisms in such situations 

but this should not be done at the expense of upward or horizontal mechanisms. 

It is a conclusion of this research that accountability should not only be strengthened 

in all three directions into what Mulgan (2011 :4) has termed a "360-degree" view of 

accountability. This model of accountability also needs to be designed into the 

institutions of regulatory governance. Further, this should happen not only at the point 

of original design but, in order to ensure that mechanisms of account are robust and 

are aligned with the institution as it changes over time, the adequacy and 

appropriatene s of its accountability mechanisms must be periodically reviewed.sl 

Both proce e should happen simultaneously and be linked (see figure 6.2), 

particularl a regulatory go ernance moves beyond the state into cross-jurisdictional, 

multi-I el go ernance networks (Bianculli, 10rdana & Fernandez-i-Marin 2015c: 

_74 . 

C ordin to n (2006:9), to be meaningful accountability mechanisms must go 

bond a r quirement m rei to hare information. Actors must be obliged to explain 

and j tify th ir c nduct to the rele ant accountability forum, and that forum must 

ha e th p wer to p e que tion of actors and pass judgement as required. 

Em irica) ervati n fr m the case tudy of the cross-jurisdictional all-island 

energy market that the mapped accountability mechanisms for the EMC are 

inadequat In all three direction. Furthermore, the EMC's accountability 

me hani m truggle to meet the as e sment criteria of the three normative 

per p cti e of accountability: democratic, constitutional and learning. These 

identified inadequacie are intrin ically linked to the Committee's institutional design 

and p ificall to the decoupling of the de facto observable practices and the 

requirement f the to operate as a ingle body from the de jure legal construct 

of tw eparate committee of the ER and UR. Critically, the establishing 

M et 2007; I rder 2007) explicitly provide for this deeoupling of 

the in titutional form in tatute. 

SI • otably. the academic literature points to the importance of timing and the need for "diachronic as well as 
nchronic analysi .. (Pierson 200 b:494). 
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The research also identified the need to address accountability deficits in terms of 

enforceability as well as answerability. If account-giving is to be meaningful, this 

two-way form of accountability demands improved parliamentary capacity at national 

level and a defined institutional requirement at EU level. In relation to the SEMC, the 

research findings point to a paucity of parliamentary oversight. The focus of this 

research has not been the optimal design of accountability mechanisms for the all

island energy market. However, the design of such mechanisms offers an interesting 

line of further enquiry. 

With regulatory capitalism, the ever-widening gap between national governments and 

decision-makers poses significant challenges for traditional forms of democratic 

go emance ( cott 2015, Bianculli , Femandez-i-Marfn & Jordana 2015a, Keane 

2009). The di connected nature of the EMC's institutional form is evidence of the 

cale of the challenge faced by policy-makers in managing this gap. The SEMC's 

institutional form repre ent the de minimus legal construct that policy-makers in both 

juri dictions could agree on in order to fulfil domestic and EU policy requirements. It 

i an e>..cellent example of the challenges facing policy-makers as they attempt to 

retain a link between the cro -juri dictional , non-majoritarian regulatory institution 

and democraticall elected repre entatives within each jurisdiction. This finding 

r flec 

dem ratic 

iewp int that policy-makers may now be required to conceive of 

emance in \) a that go beyond the traditional representative model 

2015: 1 0). In my ie\), c n idering the i sue of regulatory accountability from 

\ ithin the in titution i elf may prove to be a useful lens through which this issue can 

e c n idered. 

Thi ase tud demon trate that as e ing the adequacy of accountability 

mechani m can on) be done in relation to how the regulatory institution itself was 

originall de igned and ho it has evolved 0 er time. This finding addresses the 

identified gap in the academic literature on institutionali m, which considers theories 

of in tituti nal change but d e not address the need to attend continuously to the 

i ue of a countability within the in titution's design as it evolves over time. It also 

addre e the gap in the accountability literature which does not explicitly address the 

need t con ider acc untability in regulatory go emance as a process of continuous 

e olution occurring imultaneou Iy with institutional change. Bianculli, Jordana & 

Femandez-i-\1arin (20 J 5c: 275) tate: 
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The increasing blurring of the distinctions between levels of government ... on 

the one hand, and the increasing number of actors involved in regulatory 

governance ... on the other, [has] challenged traditional accountability 

processes. Furthennore, they have led to the articulation of new relations and 

processes that require scrutiny to map and assess how accountability works in 

practice. 

Ifan Energy Union is to be delivered in the area of utility regulation, the alignment of 

accountability and institutional design within regional and pan-European regulatory 

governance arrangements will require clearer direction and, critically, detailed 

guidance in terms of institutional design and monitoring at European level. There is a 

large gap between the articulated vision for an Energy Union and the operational 

experience ofregulators working towards achieving this EU goal at the regional level. 

Regulator and policy-makers nevertheless turn to Brussels in anticipation of 

guidance (1 I'T VIO; T V12; T V13; INV14; INVI5; INV20). This disparity can 

only be addres d through continued political leadership from the EU Council. This 

\' ill need to be supported with detailed policy and legal guidance from the European 

institution on the e tablishment of regional institutions for regulatory governance of 

utility markets within the E . cott (2015) argues for more innovative downward 

accountability mechani m to cope with the new regulatory arena. However, while 

thi appr ach ma be appropriate for other ectors, EU energy governance will 

require trong up\: ard accountability mechanisms. These can be complemented but 

not upplemented b. downward accountability mechanisms. The literature 

ackno\-\Iedge the pecific challenges as ociated with establishing an ERA in a sector 

that i often characteri ed b a high degree of distributional conflict (Eberlein 2010, 

Kelemen. Tarrant 2011 :943, Thatcher 2011 :806). Therefore, political leadership will 

be in trum entaJ In ecuring the institutional and accountability arrangements 

nece ary to del i ery an Energy nion. 

In ummary. the central contribution ofthi re earch to the academic debates is to link 

the e olution of regulatory in titutions over time with the need to embed 

accountability mechani m , in all three directions into the institutional design. This is 

particularly but not e clu i el the case as they evolve from being state-centred non

majoritarian in tituti n into cro s-juri dictional institutions for regulatory 

go ernan e. operating in a decentred, multi-level governance context. As part of the 
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continuous process of institutional change, the established mechanisms of account, in 

all three directions, should be periodically assessed and tailored to fit the institution. 

6.3 Case Study Specific Conclusions 

6.3.1 Institutional Emergence and Design 

This research has arrived at a number of findings about accountability and 

institutional design for regulatory governance. It did so by using historical 

institutional ism as the lens through which to examine how the present institutional 

design of the all-island energy market emerged. This led to a review of the 

relationship between institutional design, persistence and change and the issue of 

accountability in regulatory governance. Institutions are important because they 

establish the "rules of the game" and it is their design that enables or hinders the 

de elopment of adequate mechanisms of account for regulatory governance. 

nder tanding why and how the all-island energy market was established and the 

context within which thi took place helped with understanding why its original 

in titutional design was elected, and the implications of that choice for regulatory 

accountability. 

Th re earch findings confirmed the importance of the role of ideas and actors in the 

e tabli hment of the all-i land energy market. Tt is clear that the role played by the 

two independent regulator at the time was critical to this. However, putting the alI

i land energy market into effect was the work of a wider range of actors including 

p litician . ci il ervan and indu try. The combined efforts of this epistemic 

c mmunity dr e the riginal concept through the various policy stages to the formal 

e tabli hment f the ingle electricity market in ovember 2007. In particular, the 

r le of indu try and pecificall that of the regulated entities was a key driver behind 

e tabli hment. However, the oice of consumers, in whose name it was being 

e ta li hed, was much le audible. The ca e for the all-island energy market was 

largely framed as a technical i ue which would bring significant economic benefits 

to citizen in th juri diction. 

The manner f the e tablishment of the all-island energy market confirmed the 

expectation of the literature on historical institutional ism (North 1990; Pierson 

2000b) in two important re pects: firstly in terms of how and why the institutional 

arrangements for the all-island energy market emerged; and secondly, why the 
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specific institutional form of the SEMC was selected . Two contextual factors were 

critical to the chosen institutional design. Firstly, there was the question of its timing. 

The institutional design of the SEMC was devised during a period of prolonged 

suspension of the Northern Ireland Assembly which meant that the legislation 

establishing the SEM was passed through Westminster and not the NI Assembly. 

Secondly, the coincidence of direct rule of Northern lreland with the widely supported 

political agenda of the then Irish Government to 'settle the peace' on the island of 

Ireland created an expanded political arena, populated with actors who daily worked 

hand in glove to deliver on the peace agenda. This meant that an idea that was 

conceived of to address a regulatory need could be more easily brought within the 

political realm for consideration. Consequently, it was an intergovernmental 

agreement between the Government of Great Britain and Northern Ireland and the 

Go ernment of Ireland that established the institutional arrangements for the all

i land energy market (Mo 2006). This ensured that the establishing legislation 

pas ed through We tmin ter and the Oireachtas with relative ease. Key actors 

delib rately worked to "keep [the initiative] below the political radar" and "away 

from the politicians·', as a means of "getting it done before the Assembly [came] 

ba k." The primary moti ation for this approach was to ensure that the prospective 

reati n of an all-i land energy market would not be unnecessarily politicised at a 

time of p liti al n I In orthern Ireland. Instead, an idea framed as a regulatory 

requirement recei ed p litical backing at intergovernmental level. This influenced the 

elected in titutional de ign of the EMC. 

Th ption of in tituting the all-i land energy market within the N MC and/or the 

creati n f a in le all-i land regulatory authority was discounted in favour of a 

di rete mirr ring f e i ting in titutional arrangements with a de minimus legal 

con tru t. n equentl ,the EMC was e tabli hed as "special committees of 

ommittee ") to take decisions on their behalf as to the 

of their re pecti e function in re pect of the EM" (MoU 2006:7). Pierson 

(2 0:478 n te that in de igning in titutional arrangements "actors may be 

m ti ated m re conception of what is appropriate than by conceptions of what 

w uld be eff'e ti e:· Thi anal i is particularly apt in the context of the all-island 

energy market. The p litical en iti ities were such that designers were not motivated 

b "in trumental c ncern .. (ibid:47 ). Clearly, the actors involved in the original 
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institutional design worked to achieve the objective of establishing a functioning 

cross-jurisdictional market. However. the precise nature of the institutional form of 

the SEMC reflected the existing cultural context (Hall, Taylor 1996:946-947) and so 

"institutional isomorphism" was seen as a more appropriate response than utilising the 

newly created (and politically charged) all-island governance arrangement in the form 

of the NSMC. The primary goal of the designers was not a "means-end 

instrumentality" (Pierson 2000b:478) but rather the primary objective was to design 

an institution that was seen as "legitimate" in a tentative political context (Hall, 

Taylor 1996:949). This nature of the original institutional design and the manner of its 

emergence would therefore confirm the expectations of the literature on sociological 

institutional ism 'v\hich underlines the importance of the "logic of appropriateness" in 

institutional design (March and Olsen 1989:21-38). 

Whatever initial opposition may have existed to the idea quickly fell away due to the 

urgent political requirement 'v\ithin orthern Ireland at that time and also to the fact 

that business on both sides of the border was vociferously calling for the all-island 

energ) market to be e tabli hed (\BEe. CBl 2004). The contextual factors evident at 

the time of e tabli hment are. howe er, no longer present. Instead, in Ireland the 

p litical focu ha hifted to dome tic economic recovery and job creation. In 

orthern Ireland. a maturing 11 A embl} i increasingly focused on internal political 

ue . In the hort-term. the impact of known and understood energy security of 

upply i ue in orthern Ireland. combined with the prospect of further budget cuts, 

may mean that energy co t comp titi"ene and ecurity of supply will rise on the 

p litical agenda. Thi ma erve to increase political scrutiny of the precise costs and 

benefit of the all-i land energy market for orthern Ireland consumers (Committee 

for nterpri . e. Trade and In e tment I A embl}) 2014). 

6.3.2 In tituti nal Per i tenc and hange 

ince it e tabli hment. the EM a a decision-making authority has evolved 

bey nd \ hat W originall envi aged by the policy-makers. Initially, it was 

envi aged that it \\'ould act a an arbiter of last re ort on i ues of material importance 

to the . ucce ful operation of the Evt and upon which the RAs could not agree. 

H we er. ince 2 7 the importance of the EMC has grown, aided by its strong 
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track record in delivering secure energy supplies and securing additional market 

investment which has delivered 3,400MW of generation capacity over this period. 82 

Owing to the highly technical nature of the electricity market, the SEMC has assumed 

increasing responsibility for highly technical and complex decisions for the 

advancement of the SEM; for example the High Level Design of ISEM, which has 

considerable policy implications for both jurisdictions. 

The research showed a number of reasons for the growth in the scope of the SEMC's 

activities as a decision-making authority. Some study participants ascribed this to the 

increasing complexity of the regulatory task, made all the more challenging by the 

legal requirement for the EM to transition to the new EU Target Model. This 

requires a fundamental transformation of the current wholesale trading arrangements 

in the EM \ hich. de pite being widely accepted as having worked well, must now 

be completel rede igned. econdly once the EMC was established, responsibility 

for policy implementation for certain statutory functions shifted to the SEMC. The 

restoration of the s embl in 2007, combined with a change of government in 

Ireland in the ame year. aw other political priorities emerge. The global financial 

cri i of 200 re et political priori tie e erywhere, including in both jurisdictions on 

the island of Ireland. r time, the administrations, orth and outh, addressed more 

pre ing concern. The all-i land energy market, by virtue of its operational success, 

impl~ became le of a political priority. The third reason suggested for the growth in 

the r le f the as a deci ion-making authority was industry compliance. 

Whatever ue indu try had with the CERlUR in each of their respective 

juri diction . it did n teem to pur ue the e up to the level of the EMC. As one 

tudy parti ipant put it. "0 er time industry'S perception of the EM Committee 

changed fr m [eing ne f] con en u to [one of] compliance" (INV20). Fourthly, 

tud parti ipan attached ignificant importance to the role played by SEMC 

I lember them el e and. in particular, to the role played by the Independent and 

Deputy Independent Member of the ommittee. Although the individuals have 

changed n e ince the e tabli hment of the EMC, the role and influence of these 

act r ignificant in term of holY the EMC's decision are made. Their 

c http://oircachta.sdcbatcs.oircachtas.lc1debatc I! o20authoringldebateswebpack.nsf/comm itteetakesffRJ20 1506160 

0002 
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international standing and depth of professional experience carnes considerable 

weight. 

As prescribed in the legislation, the SEMC is constituted from three equal voting 

blocs: the CER, the UR and the Independent Member. Although in practice the vast 

majority of SEMC Decisions are reached by consensus, the structure of the SEMC 

has meant that any proposal coming before the it can be decided by a 2: 1 majority. 

This was a power utilised when the SEMC voted 2: 1 that TSO Certification was in 

fact a EM matter ( EM Committee 2012d, SEM Committee 2012c). In this instance, 

the Independent Member voted with the UR and against the CER. Agreement by both 

RAs is thus not required to make a decision; and the possibility of a veto by the 

Independent Member it can be surmised, may have influenced what has come to the 

EM for deci ion and the nature of those decisions. The subliminal level of 

informal influence e erted b the Independent and Deputy Independent Members of 

the EM b irtue of their knowledge, connections and experience, is difficult to 

quantify as although minutes of EMC meetings are available, they do not detail the 

Committee' deliberation, onl the key decisions. However, as the issue was raised 

b the former hairper on of the EMC it can be concluded that a degree of informal 

influ n e has exi ted, ith the Indep ndent and Deputy Independent Members in 

pion fthe ability to act as eto pia ers. Increasing the number of veto players 

an affi t the tatu of an agenc (Jordana, Bianculli & Fernandez-i-Marin 2015b: 

14 . Tt i hether the role of the Independent Members has increased the 

a c unta or not. Although opaque, it would seem that recourse to 

et has een u ed rare I and only in exceptional cases. Further, it could be argued, 

that their re en e on the EM has decreased the prospect of regulatory capture 

and! r p litical intervention and 0 ha contributed positively to strengthen the 

weak accountability tructure and proces es. 

er time. the deci ion-making role has grown In scope, stature and 

imp rtance. Howe er trict legal definition has not changed since its 

e tabli hment. While there are other international examples of such decoupling of the 

de facto operational practice within regulatory agencies from the de jure form (Ozel 

2015: 169. Busuioc. Curtin & Groenleer 2011), the specific institutional form of the 

b de ign. Thus, while overall the institutional evolution of the SEMC 

can b characteri ed as incremental and path-dependent, there has been an important 
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and distinct unanticipated evolution of the SEMC as a decision-making authority 

since its establishment. The question then arises as to whether this is a case of mission 

creep or if its institutional design is at the core of these findings. The data from 

twenty-two expert interviewees indicates that current weaknesses in accountability 

can be attributed to the design flaw in the SEMC's institutional form, as provided for 

in statute. This implies an urgent need to unify the SEMC's institutional form by 

coupling its legal form with its nature as a decision-making authority. This would 

require an expert in-depth review of the existing governance framework and practices 

in the context of any revision of the future governance arrangements of the SEM. 

otwithstanding the challenges presented by its institutional form, the SEMC enjoys 

a high degree of regulatory independence, with its cross-jurisdictional character 

tr ngthening this. This iew is shared by politicians, policy-makers and market 

participants alike. It cross-juri dictional nature places it at a remove from the 

dome tic R and from political interference. The role of the SEMC's Independent 

and Deputy Ind pendent Members reinforces this perception of regulatory 

ind penden e and institutional autonomy. Many study participants stated that they 

a\ the E C as ompletel independent, with an industry representative going so 

far as to characteri e its degree of regulatory independence as "unaccountable" 

Bu ui c, urtin and Gro nleer (201 J :853) strike an important note of 

cauti n hen the tate "The ab ence of accountability arrangements or their 

underu e in the case fa b d with a high level of de jure autonomy could result in 

an e ce factual autonom ." Thu , while there are positive aspects to the SEMC's 

er -juri di tional nature, the e aspects would be strengthened if the issue of its 

fractured in titutional form were to be addressed. 

6 .. 3 ommittee ternal Governance and Accountability 

Taking B en 2 6:9 narrow definition of accountability and his conceptual 

framework of ace untability as both a mechani m and as virtue (Bovens 2010), I have 

u ed b th to map and asse the EMC's current accountability arrangements. I 

ught to an wer three que tion . Firstly, to whom is the EMC accountable? 

ec ndl . ). ho hould render account? Thirdly, about what should account be 

rendered? The re earch data offered a range of information relating to these questions. 

It i not clear 10 whom the EM is accountable. In its strict legal form as a sub-
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Committee of each RA, it is theoretically accountable to both parliaments. However, 

to date the SEMC in its entirety has not appeared before either the Northern Ireland 

Assembly or the Oireachtas. There is no European forum to which such cross

jurisdictional RA can or should report, or from which they should face consequences. 

In fact, the UR is not represented within ACER at all, with the UK being represented 

by Of gem. To date, the EMC has not met the Minister for Communications, Energy 

and atural Resources in Ireland. ]n November 2014, it met the Minister for 

Enterprise, Trade and Investment in orthem Ireland for the first time (SEM 

Committee 2015c). or is the EMC represented in its entirety, including the 

Independent and Deputy Independent Members, on the JSG. As described in Chapter 

4, the J G was established in July 2003 to fulfil a "strategic oversight role in terms of 

the de elopment of the all-island energy market" (DCMNR, DETI 2004). However, 

this re earch has hown EMC Members raising serious concerns about the JSG's 

current role, member hip, mandate and outputs. Regulators argued for fonnalised, 

tructured, tran parent engagement with policy-makers. 

t the heart of thi polic gap is the need to reconsider how policy is formulated for 

the all-i land energy market. While it is idely accepted that policy formulation is the 

pre rYe of elect d g emmen (OECD 20 14a), the last two decades have witnessed 

a notable gr \"'th in the importance of what the OECD (ibid: 13) has termed "the 

re ulatory p lic function"; that i , the regulatory activity in policy formulation 

regulat ry de ign and p lic execution (regulatory delivery). This function has 

gr wn in tandem with the increasing complexity of public policy generally. The 

cr - ectoral trend i n t uniqu to Ireland and can be witnessed across the EU. This 

re earch has hown regulator calling for a more structured engagement between 

p lic}-maker and the MC as a decision-making authority. In terms of best 

pra ti e. thi w uld in 01 e an explicit ad i ory role for the EMC in relation to 

p lic formulation D r the all-i land energy market. It is noteworthy that, to date, 

Departmental official who are al 0 members of the J G have not publicly expressed 

the ame concern in relation to policy formulation nor indeed have they invited the 

M to take uch an ad i ry role. 

While the original All-i land Energy Jvfarket: A Development Framework still stands, 

energy polic at intemati nal, European and domestic levels in the UK and Ireland 

h mo ed n con iderably ince 2004. Policy and legislative developments at EU 
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level have been prolific, with the publication in 2008 of the 20:20:20 Package. This 

was quickly followed by the 3rd Energy Package, which updated the EU legislative 

framework. Most recently, the EU has published the 2030 Climate and Energy Policy 

Framework (European Council 2014a) and confirmed the EU's intention to forge an 

Energy Union (European Council 2015). At the domestic level, Northern Ireland last 

reviewed its energy policy framework in 2011. Ireland is in the process of preparing 

an Energy White Paper. This will update its last one published in 2007 and is 

scheduled for publication in the last quarter of 2015. Clearly, proposals in the White 

Paper may ha e a significant bearing on the SEM. Ireland's National Competitiveness 

Council CC) concluded that "it is ... critically important that the new energy policy 

considers the impact of related decisions/actions on the effective functioning of the 

1 EM and ensure that Ireland's energy policy priorities are aligned with the ]SEM 

objecti 20 14a: 14). Remarkably, against this backdrop of active policy 

formulation, the commitment gi en by Ministers in both jurisdictions to prepare a 

joint all-i land en rgy polic framework by 2011 has not yet been carried through. A 

p litical dialogue hould therefore be instituted between the Ministers, in both 

juri dicti ns. 0 that ork on a revised and updated all-island energy policy 

framework an begin. 

Th re ar h findin al 0 point to the urgent need for a forward-looking all-island 

en r p lic framework with hierarchicall ordered policy objectives. In a 

regulatory n ironment where additional functions are continually added to regulatory 

mandate, the Clear unam iguou and treamlined nature of the SEMC's mandate 

h uld maintained. There may be merit in considering the extension of its remit to 

net\: rk tariff:. but thi a que tion for polic -makers. Whatever additional 

functi ns ma e added, the fundamental clarity and hierarchy of the SEMC's 

mandate mu t be maintained. 

The re earch finding al demon trate the need to define Clearly what constitutes a 

\1 matter. Indu try representatives argued that the current definition of what 

con titute a matter i at be t opaque and at worst enables regulatory mission 

creep. rguabl, the opacity of till definition was necessary at the point of 

concel ing of the all-island energy market, as the successful establishment of the 

" as b no means ecured or even certain. Today, industry representatives argue 

that this opacity ri the definition expanding indefinitely. The research did not 
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produce any clear direction about how the definition of a SEM matter should be 

redefined. This was beyond the scope of the research but is a matter worthy of further 

research. 

Finally, the research findings identify a call for both jurisdictions to harmonise the 

energy policy review and formulation cycles North and South. This would align with 

new governance provisions in the 2030 Energy and Climate Policy Framework to 

"facilitate coordination of national energy policies and foster regional cooperation 

between Member tates" (European Council 2014a: 10). This presents an opportunity 

to align policy formulation on the island and with its contiguous neighbours in the 

F 1 region. Clearly, these are matters for the relevant Ministers in each jurisdiction. 

Con equentl progress on these issues will require formally instituted political 

dialogue. 

Currently, eak political 0 ersight, as well as a policy formulation process that does 

not formali e the input of the EMC, raise serious concerns about how policy is set 

for the E and who pro ides 0 er ight on behalf of citizens. The research findings 

ugge t that the current upward mechanisms of account to legislatures are weak. In 

both juri diction , it i the courts that ha e pro ided fora where SEMC decisions can 

be challenged wa of judicial re iew. Howe er, there is weak evidence of other 

form of h rizontal acc untability. In fact it is not clear from this research what 

agencie . if an~, could pro ide uch horizontal crutiny at regional or EU level. 

Largel eau e it i a whole ale market and has no mandate in terms of retail tariffs 

to final con umer . the EM has minimal downward accountability to consumers 

and there are n mechani m for consumer to ha e their voices heard or to influence 

repre entati n on the MC. The EM does, however, have a strong relationship 

with regulated entitie "hich are regularly con ulted and which take part in 

takeholder fora. 

n the que tion f who h uld render account, it can be argued that if the institutional 

form of the M a unified then it would be best represented by its Chairperson 

and home er slhe identified. In the absence of this alignment in institutional form, 

the current practice i that the CER and R respectively report on EM-related 

matter "ithin their own juri dictions. However, the research findings are clear that 

thi arrangement i inadequate and does not reflect how the EMC operates as a 

deci ion-making bod. recent tatement (June 2015) by the Chairman of the CER 
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to the Joint Oireachtas Committee on Transport and Communications points to the 

need to address the SEMC's institutional design. Asked by the Oireachtas 

Committee's Chair why the Independent Member of the SEMC was not present, he 

responded: 

when the joint committee asked us to attend as the SEM Committee, we chose 

to do so as the key entities [emphasis added], namely, the Chairs of the UR and 

CER, so as to provide a proper reflection [emphasis added] of the SEM 

Committee.83 

As made clear in ection 6.3.2, this statement reflects neither the dejure nature of the 

EMC, which is compri ed of three voting blocs, nor its de facto nature. Tills is 

further e idence of the challenges of operating a fractured institutional form and of 

the accountability deficit that ari es from it. Legislators need to address the SEMC's 

institutional form and re-de ign it to include improved mechanisms of account 

upwards to parliaments, horizontally to peer organisations and downward to 

con umer in \\ho e name the project exists. 

There are two an \) er to the que tion about what account is to be rendered. The first 

relate to the que tion of to whom account is to be rendered (in this case the relevant 

parliamentary committee in the I Assembly and the Oireachtas) and the second to 

the ub tance of \: hat i to be reported on. In relation to the former, to date the SEMC 

has not en called to either the Oireachtas or the I Assembly to give account of its 

work. Furthermore. the capacity of parliament to inquire and pass judgement was 

rep atedl que ti ned b the intervie ees. Currently, each RA reports on the work of 

the thr ugh update on programmatic outputs in their own Annual Reports. 

Howe er the e tend to fI cu on ho\ re ource ha e been spent or how programmes 

ha e een managed rather than on why particular regulations were established and 

their c n equence. The e arrangements barely meet minimal account-giving 

requiremen . Be t practice would indicate that the EMC should offer full 

infi rmation ab ut i financial. procedural and programmatic objectives. This would 

require a commen urate capacity within the parliamentary system to provide 

a hup:h oircachtasdebatc .oireachta.s.ie IDebates~o20Authoring!Debates WebPack.nsf/cornm itteetakesrrRJ20 15061 

000027opendocument (Page 21 ) 
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meaningful, informed and insightful scrutiny as well as the power to issue sanctions if 

required. 

Also on the matter of about what account should be rendered, the opaque definition of 

what constitutes a SEM matter and, more fundamentally, lack of clarity about who 

sets policy for the SEM are obstacles to certainty. The absence of a clearly defined 

forward-looking cross-jurisdictional policy framework, which reflects the radically 

changed nature of energy markets globally and at EU level, is a major policy gap and 

raises manifest accountability issues. Such policy clarity is also required for any 

assessment of regulatory performance. 

The research findings confirm the opacity of the relationship between the SEMC and 

Minister orth and outh. Although its regulatory policy function is critical for 

making informed en rgy polic choices, the EMC plays no formal role in energy 

polic formulation in either jurisdiction. or is it accountable to parliament in either 

juri diction. riticall, in terms of assessing the adequacy of its current accountability 

mechani m . th con tituent elements of Bovens' narrow definition have not been 

met. Th Committe d es n t ha e an obligation to explain and/or to justify its 

condu t: and the rele ant parliamentary committees which are the fora to which it 

h uld r p rt. cannot p e que tion to the EMC, pass judgments or impose 

ancti n. ach R pr ide me basic information about EM matters but there is 

n parliamentary forum for di cu ion or indeed the capacity to impose sanctions. As 

\.\el\ the dem ratic defici inherent in this ituation, assessment of the EMC's 

a ountability arrangemen identified deficits from both the constitutional and 

learning per pe ti e of a c unta ijity. 

unique opp rtunity therefl re pre en elf to policy-makers to address the fragility 

of the current in tituti nal de ign of the EMC and the a ociated inadequacy of its 

mechani m fa unt. 

6.3 .4 ommitt Internal 0 ernance and Accoun tability 

ignificant accountability deficits 'Were al 0 re ealed by an analysis of the EMC's 

internal g ernan e arrangemen . It i e ident that the fractured nature of the 

in titutional form has had a direct impact on its organisational form, with the 

ommittee operating almo t as a joint enture between the two RAs. There is no 

ccounting fficer for the : nor doe it pos ess dedicated office space or a 
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secretariat84 to support its work. The responsibility for providing it with the resources 

to deliver on its mandate is shared between the two Regulatory Authorities. 85 The 

nature of the SEMC's internal governance arrangements has meant that a shared 

organisational vision and culture have failed to emerge. This would not necessarily be 

an issue if the scope of its decision-making was limited to a small number of strategic 

issues. However, as has been discussed, the de facIo reality of practitioners regulating 

the SEM is that, for a number of reasons (see Section 6.3.2) the scope of matters 

coming before the EMC for decision has grown. This is most clearly evidenced by 

the plethora of regulatory updates. consultation documents and organised stakeholder 

fora detailed on the EM website. 86 This makes particularly problematic the absence 

of meaningful parliamentary oversight, which severely limits the possibility of a 

proper e aluation of the EMC performance. 

It i imp rtant to note the implications of weak internal governance for regulatory 

accountability. The ab ence of an organisation has limited the opportunity for the 

de elopment of what Bo ens has de cribed as "accountability as a virtue" (Bovens 

10 I 0). It has meant that there i no organisational culture which can formalise and 

de elop the de facIo a countability practices of actors in their institutional setting. It 

weakens th pro p t of "profe ional accountability" which Bianculli, 10rdana & 

Femande7-i- ann define as "the norm and practices of adequate regulatory 

eha iour and e pectation a ed on a common and hared understanding of how to 

deal '-'\ith multiple fora \i ithin the regulatory pace" (Bianculli, Jordana & Fernandez

i- ann 201 c: _73). It \-"as triking that, without exception, study participants 

truggled t re p nd to the que tions po ed on accountability as a virtue. Although I 

made trenu u effort t explain the concept and they made equally strenuous efforts 

to answer. tud parti ipan highlighted general desiderata: the need for leadership; 

the imp rtance fa hared i ion, alue and a supporting organisational culture; and 

the de elopment f profe ional regulatory standards. one could relate these 

principle ack to the internal go ernance framework of the EMC. I conclude that 

thi was becau e there i no organi ati n to speak of. Rather in organisational terms, 

'" n I E\1 Project ~fana er w appomted on 27 March 2015 Thi is the first. dedicated resource allocated to 
the F fC not dra\\n from the exj tin taff of either the (ER or UR ( EM Committee 2015). 

urrentl\'. there i no ccounun Officer for the E fC Its costs are shared in equal proportions between the 
R and ER with re pect to E 1 fees and consultancy support «(ER 2015:82). 

http:/.ww\\ .alll landproJect.org, en homepage.aspx 
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the SEMC remains in effect a joint venture of both RAs. This makes attaining best 

practice in terms of internal governance virtually impossible. Although beyond the 

scope of this paper, it is perhaps here that use of the two relational accountability 

spaces proposed by O'Kelly and Dubnick (2014:2), that is "the 'agora' ... as the 

'primordial' accountability space upon which other spaces rely, and 'bazaar', where 

accountability relationships based on mutual exchange", may help to illustrate how 

accountable or unaccountable behaviours within the internal governance 

arrangements of the EMC reveal themselves. 

o erall, it appears that those charged with leading the SEMC have done a remarkable 

job to ensure the smooth and efficient running of the all -island energy market. It is 

no the ta k of politicians and polic -makers to consider not just the institutional 

form of the EM and its external go ernance arrangements but the nature of its 

internal go ernance arrangements al o. A small number of study participants 

recommended e tabli hing a go erning Board for the EMC and possibly an 

Ad i ory Board for enhanced representation of consumer interests. 

6.3. - Future In titu tional De ign 

Twenty- ne out of twenty-n 0 tudy participants expressed the vIew that future 

change to th E in titutional de ign would be evolutionary rather than 

re oluti naf) . 11 agreed that the pro pecti e adoption of the EU Target Model, 

\\hich require a radical rede ign of the wholesale energy market, would not be a 

critical juncture in the in titutional e olution of the EMC. 

In term f future in tituti nal de ign, as di cus ed at ection 4.3 the research 

finding ugge t three p ible form of e olutionary institutional change. Firstly, 

which J ha e termed EM +. j a ingle regulatory body a envisaged in the original 

All-i. land Energy .~farket A Development Framework 2004 document. econdly, 

which I hae termed E'v1 BETT an all-i land market comprising the EM 

and BIT. Third! . which I ha e termed Joint FUI Regional Regulatory 

rrangemen ,i a regional whole ale electricity market as envisaged under EU 

p licy. 

There was no agreement between tud participants that such institutional change 

w uld in fact occur. wide ariety of reasons for this were put forward: the absence 

of p litical leader hip on the future of the all-j land energy market; the continued 
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absence of enhanced North/South physical interconnection; developments in British 

energy policy (but not necessarily a Brexit); and the absence of consumer demand for 

such institutional change. One regulator stated that he had seen "no evidence that 

legislators were considering this issue" (INV8). 

However, the current Chairperson of the SEMC pointed to the fragility of the current 

institutional arrangements. In her view, known security of supply issues (due to the 

delayed delivery of the orth/ outh interconnector, which coincides with a legal 

requirement to close generation plant in Northern Ireland) (DETI, UR 2014) weakens 

the original premise for the establishment of the market and could tip the balance in 

fa our of a re olutionary change to the current institutional arrangements. This would 

mean the di e tabli hment of the EM, either through the creation of a unified 

orthern Ireland and BETTA wholesale market or, and arguably more palatable 

political! , through the creation of zonal pricing on the island. This would be a 

regrettable, regre ive outcome which would run contrary to stated EU energy policy 

goals. Pol ic -maker and the T orth and outh, are working to ensure the 

deli ery of the rt outh inter onnector, which is currently subject to a statutory 

publi con ultation pr e in Ireland. 

Tn relation to the future of the EM \! ithin i multi-level governance context, on the 

critical i ue f the extent f E guidance on in titutional de ign for regional or 

ur p an energy g vernance the re earch identified an important gap between the 

arrangemen 

had high 

fregulat r and lie -maker and tho e of the European Commission. 

ery of detailed guidance on the institutional and governance 

mandated regional markets, regulator and policy-makers 

f p I i maker and legislators. The European 

omml 1 n. h we er. ad pted a more di tant tance, arguing that these were 

e entiall matter fi r Mem r tate. The approach to energy policy will be 

critical fi r the de el pment of an future regional energy go ernance arrangements. 

Regulat ry aecounta ility i e ential for the proper administration of a regulated 

market. It i nece ary for public c nfidence in the working of the market for investor 

confiden e in the market and fi r the e ecution of judicial and other independent 

re iew . H \\e er, b irtue of i in titutional form, the provisions for accountability 

in the all-i land energy mar et are inadequate b design. In the words of one study 

participant on the matter of a future in titutional design for the EM, "we need to get 
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it right on the island first" (INV 14). Historical institutional ism tells us that path 

dependence "is not a story of inevitability in which the path neatly predicts the future" 

(North 1990:98-99). Simply because an institution currently exists does not mean it 

always will. Institutions are constantly changing, with or without intention. 

Institutional persistence is not pre-determined. The fragility of the SEMC is notable in 

this regard. 

While path dependence conceptually narrows the choice-set and links decision

making through time (North 1990:98-99), institutions do not necessarily follow a 

linear path. Rather their future direction and form are a function of choices to take, or 

not take, certain actions. Timing or events can create critical junctures at which the 

need to make choices may arise (Pierson 2000:265). The dynamics of increasing or 

diminishing retums can create a critical juncture which forces choices to be made. 

The len of hi torical in titutionalism has been useful in considering the issue of when 

and hov uch in titutional change might occur. tudy participants confirmed that the 

ad ent of a new v.hole ale market design, in and of itself, would not trigger a 'critical 

juncture" in term of change to the in titutional design of the EMC. Rather, a narrow 

\\ indov. of a v.ide range of altemati e options, including reversion to the status quo, 

might emerge for a ery different reason: the untimely or non-delivery of a critical 

pie e of ele tricity tran mi ion infra tructure. hould this be delivered, institutional 

change i likel to c ntinue to ccur in an incremental and evolutionary fashion. 

It v.ould current go emance arrangements could reach the outer 

limit of w rkability in the hort-medium term. Therefore issues of institutional 

de ign and ac ounta ility need to be tackled imultaneously if what has thus far been 

a p iti e and u ce ful cro -juri dictional endeavour is to continue. This will 

require p liticalleader hip in pre enting a hared vision for the future of the all-island 

energy market. It v ill al require a coupling of the EMC' institutional form which 

h uld ena le a trengthening of accountability from within the institution, in terms of 

it e temal and intemal go emance arrangements. In addition, the EU needs to 

pr ide detailed practical guidance on in titutional design for regional regulatory 

arrangemen as it pur ue the creation of a pan-European energy market. 

olutionary change ill not happen in a acuum. The absence of political and policy 

leader hip and of the original enabling contextual factors for the establishment of the 

" when taken with publici e pre ed concems regarding security of supply in 
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Northern Ireland (DETI, UR 2014), mean that action is urgently required to steer the 

SEM through this difficult phase of its evolution. If regulatory stability is needed to 

ensure effective and efficient competitive markets, secure long-term capital 

investment and meet environmental, competitiveness and energy security objectives, 

then steps must be taken to secure that stability. Firstly, the institutional form of a 

regulator should be unified. This can be achieved by ensuring that the nature of the 

institution's legal form is aligned with its nature as a decision-making authority. 

econdly, accountability needs to be embedded into the institutional design of the 

governance framework. This need becomes commensurately more acute as the 

institution operates beyond the boundaries of the state. Thirdly, a continuous process 

of testing and adjusting the accountability mechanisms needs to be anchored to the 

process of institutional change. This monitoring process cannot be solely at the point 

of institutional de ign or as a once-off "tick-box" exercise but should be carried out 

r gularl as the in titution changes over time, and any adjustments should be tailored 

to fit the int nd d purpo e of the regulatory institution. Such actions would help to 

en ure enhanced d mocratic control and legitimacy of the institution by strengthening 

the accountability of its external governance arrangements. Simultaneously, 

tr ngth ning th accountability of the EMC's internal governance arrangements 

h uld upp rt a culture hift within the organisation that enables, supports, even 

demand that actor beha e in a transparent, open, responsive and responsible 

fashi n. 

In term f the all-i land energy market it is not clear that the necessary contextual 

fa t rei t t drive in titutionaJ change towards a more stable form of regulatory 

g emance. Furtherm re, uch endeavours necessarily become depriontised in a 

p liti al c ntext where re p n ibility for the delivery of EU mandated policy goals 

and the implementation of E legi lation always rests with the individual Member 

tate and the r le of the tate in terms of the governance of such cross-jurisdictional 

ec me unclear. Thi i e idenced by the phenomenon of "drifting forums" 

\J here the f; rum "m teri u I choo e[s] not (emphasis in original) to hold their 

agent acc untable·· chillemans Busuioc 2015: 191). This is where the EU needs to 

ta e a leader hip r le and addres the identified "'organisational gap' between the real 

life of actors cooperating in the creation and implementation of EU policies and the 

in titution and procedure of the treaties" (Maher, Stefan 2010: 199). The EU needs 
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to lead the preparation of detailed guidance for institutional design for EU energy 

governance and, critically, it must simultaneously address the issue of accountability 

within and of the institutions devised to deliver the single European energy market. 

The empirical evidence gained from an assessment of the all-island energy market 

demonstrates that cross-jurisdictional institutions for regulatory governance require 

careful institutional design if they are to persist and deliver optimum regulatory 

outcomes. However, the EU does not have the administrative capacity nor has it 

demonstrated the political willingness to build such institutions, preferring instead to 

rely on incorporating transgovernmental networks in fields as diverse as banking, 

competition policy, data privacy, electronic communications, energy, insurance and 

securities (Eberlein and ewman 2008:34). The continued absence of a dedicated 

regulatory institution with embedded mechanisms of account operating at EU level 

means that uch regional regulatory go ernance arrangements will almost inevitably 

underperform or " or e, fail. 

Ideall ,consideration of such i sues should form part of the European Commission's 

polic agenda mandated b the recent European Council.87 Institutional design for 

r gional go ernance arrangements for utility regulation within the EU clearly requires 

the curr nt fi u on the op n-method of coordination at EU level , combined with a 

r lian e n the achie ement of competition within domestic markets, to shift to 

fi rmal upranational regulatory method (Eberlein and ewman 2008:30). However, 

n twith tanding de e]opments at E level addressing institutional design and 

a countability i ue in the ultimately remain the pre erve of each jurisdiction 

on th i land of Ireland . The onu , fir t and foremost, is "to get it right on the island 

fir t." 

.4 ntribution made b thi re earch 

Th re ear h e amined the i ue of accountability and institutional design in the case 

tud f cr -juri dictional regulatory governance on the island of Ireland. The 

finding pre ented ( hapter 4 and Chapter 5) and conclusions reached (this Chapter) 

fill gap in the academic literature in particular relating to understanding the interplay 

The "Energ) nion Package" (European ommission 2015: 20) commit to the f?lIowi~g two actions .in ~e 
area of go'>emance Firstly. "the Commission \\-ill review the reg~latory .framewo~k, m particular the functlOntng 
of R and the E lOin 2015·2016 and will propose appropriate actions to rem force the European regu latory 
frame\\-ork" (Action 6) and, secondly. "the Commi sion will develop guidance on regional cooperation and engage 
actively in regional co-operation bodie With Member tates and stakeholders" (Action 7). 
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between institutional dynamics and regulatory governance (Bianculli, Jordana & 

Fernandez-i-Marin 2015c: 275). The research offers specific theoretical conclusions 

regarding the need to embed accountability within the design of regulatory 

institutions, and underlines the necessity for the periodic assessment of accountability 

mechanisms over time as the institution changes. 

It is anticipated that the research findings and conclusions will offer practical 

suggestions for those policy-makers charged with evaluating the SEM's present 

governance arrangements and possible changes to its institutional design. 

Of cour e, the EM does not operate in a vacuum, and policy-makers will remain 

mindful of regulatory developments in neighbouring jurisdictions and at EU level. 

While there are some immediate threats to this young cross-jurisdictional institution, 

predomi nantl in the form of ecurity of supply threats (DETl, UR 2014), the issue of 

continued market dominance requiring stringent regulation (CER 2014) and weak 

political leadership, th re remain an important opportunity for Ireland and Northern 

lreland to lead in the cr ation of accountable cross-jurisdictional institutions for the 

r gional go ernan e of regulated utility markets in Europe. 

6.'" Recommendation for Further Re earch 

Th E ha pr en to be a rich ca tud for exploring the issue of accountability 

and regulat ry go eman e. Thi open up avenues for further research, with the 

pre ent re ear h finding forming a basi for a longitudinal study of accountability 

and in tituti nal de ign f the as the market evolves over time. The purpose of 

uch re earch 'Ai uld e to as e whether and how, accountability mechanisms 

tran form regulat ry go emance proce es and in titutional design, particularly in 

multi-le el g ernan e contexts. uch re earch would al 0 contribute to the scholarly 

debate n the future in titutional de ign of E energy governance. A wider 

c mparati e tud f regulatory accountability in other cross-juri dictional or regional 

\: h le ale energy marke uch as MIBEL and ord Pool hould further illuminate 

the interpla between in titutional d namic and accountability in regulatory 

g ernance Bian ulli. Jordana & Fernandez-i-Marin 2015c:276). uch a comparative 

tud c uld be extended to cro - ectoral analy es of regulatory accountability and 

in titutional de ign in policy areas whjch inherently require supranational co

operati n. ft r example in the areas of finance, climate and security. Further research 
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on the accountability of non-majoritarian institutions may also benefit from a more 

detailed consideration of identified areas of challenge to the research agenda, namely 

the assumed nature of human behaviour, the relationship between accountability and 

the processes of political change and the accountability of systems of authority, 

termed by Vibert (2014:658) as ''the behavioural, the dynamic, and the systemic" 

areas of challenge. 

6.6 Concluding Remarks 

After exploring the adequacy of accountability in regulatory governance in the case of 

the all-island energy market in Ireland, this research has come to a number of case

specific conclusions. Firstl , there is an urgent requirement to institute a formal 

bilateral political dialogue on energy policy. econdly, Ministers should review and 

update the all-i land energy polic framework. Thirdly, the new policy framework 

hould delin ate hierarchicall ordered policy objectives and retain the narrow 

mandate of the EMC. The e actions are critically important for ensuring robust 

accountability, as the output enable meaningful performance measurement. Fourthly, 

the in titutional form of the EMC needs to be unified. This is essential for ensuring 

that th has adequate upward accountability, including full membership of the 

] G fi r b th the Independent and Deputy Independent EMC Members. It should 

aloe a requirement that the EMC reports annually to the relevant parliamentary 

ommitte in the 1 embl and the Oireachtas. Fifthl ,for upward accountability 

me hani m to e effecti e, not only an werability but al 0 enforceability should be 

addre ed. Ho\: e er, gi ing effect to thi would require an increase in parliamentary 

capa ity to en ure effecti e crutiny of the regulators. Parliamentarians need to be 

gi en an enhanced r le In etting and approving overall policy and strategic 

o ~ecti e . and in anctioning p or performance (Bovens 2006:6). 

1 haw (20 6: 116 tates, in titutional design is at its core a set of choices 

am ng t "competing and 0 erlapping accountability regimes." What is clearly 

e idenced from thi re earch i that the di connected nature of the institutional form 

fthe M reaching the outer limit of what is 'workable'. What is also clear is 

that the \: eak accountability mechani ms which stem directly from the current 

in titutional form of the MC, can be addressed by correcting institutional design. 

the M e 01 e Ca uming that it is not disestablished), deliberate care must be 

169 



taken to ensure that meaningful (not redundant) accountability mechanisms are 

designed into the institution. This can be achieved through periodic review of and 

tailored adjustment to the mechanisms of account. Assessing the adequacy of the 

SEMC's existing accountability arrangements leads to the conclusion that there are 

significant weaknesses in terms of the democratic, constitutional and learning 

perspectives of accountability. These problems can only be addressed through 

institutional design. This requires deliberate, directed political and policy leadership 

at European and national levels. The European Commission, working with ACER, 

should prepare detailed guidance on the institutional design for regional regulatory 

go ernance. This guidance is essential for a number of reasons. Firstly, it is required 

for the proper functioning of markets and to ensure regulatory regimes that secure 

in estment. econdl, citizens need to know that decisions are being taken in their 

be t intere ts. Thirdl Member tates need to know that non-majoritarian institutions 

are operating in a manner hich ensures democratic control and legitimacy. 

Mor generall, it is imperative that the institutional form of non-majoritarian 

institution i unified. Thi should serve to strengthen both formal and informal 

ac ountability arrangements. This need is even greater when the regulatory institution 

op rate in a cro -juri dictional or regional governance framework, as any 

~\'eakne in the original in titutional de ign at national level are amplified in 

p I entri multi-le el go emance contexts. There is therefore a need to embed 

ac ounta ility mechani m in all three directions into institutional design and these 

mechani m need to be periodicall asse ed and corrected over time as the institution 

change. 

ra\) ing on the rele ant academic literature and on the operational experience of 

t\"en • -t\ 0 e pert deci ion-maker. thi ca e study of the cross-jurisdictional all

i land energy market in Ireland has pro ed to be a valuable case for exploring the 

i ue of accountability and regulatory go emance in the energy sector. To answer the 

pening que ti n of \: ho guard the guardian in my view adopting an institutional 

per pecti e pr vide a u eful lens for considering the best means of securing adequate 

le el of accountability in regulatory institutions particularly when these operate in a 

cr -juri dictional. multi-le eJ governance context. 

170 



Bibliography 

Case Law 

AES Kilroot Power Ltd Applicationfor Judicial Review [2008] NlQB 62 

"iridian Power Lld v Commission for Energy Regulation [2012] IESC 13 

i 'iridian Power Ltd & Ors v Commission for Energy Regulation [2011] IEHC 266 

Orange Communications Lld v Director of Telecommunications Regulation [2000] 4 IR 159 

References 

Aberbach, J. & Rockman, B. 2002, "Conducting and Coding Elite Interviews", Political Science & 
Politics. [Online], vol. 35, no. 04, pp. 673-676. Available from: 
http: dx .doi.orgIl0 .1017/SI049096502001142. [11th September 2015]. 

ACER 2011 a, Framework Guidelines on Capacity Allocation and Congestion Management for 
Electricity FG-2011-E-002, ACER, Ljubljana. 

ACER 2011 b, France-L'K-Ireland Electricity Regional Initiative. Work Plan 2011-2014, ACER, 
Ljubljana. 

ACER 2015, ACER Coordination Groupfor Electricity Regional Initiatives. ER! Progress Report No. 
2 October 201,/- \lars 20/5. A /5-ERf-0/, ACER, Ljubljana. 

Adler, E. & Haas, P.M. 1992, "Conclusion: epistemic communities, world order, and the creation of a 
reflective research program". International Organization, vol. 46, no. 0 I, pp. 367-390. 

AlP 2007, High Level Joint Regulatory Arrangements for the Single Electricity Market: Information 
\ote, E\If, DublinlBelfast. 

Icock, P. 2004, " ocial Policy and Professional Practice" in Underatanding Research for Social 
PoliC) and Practice, ed. .B. Becker A., The Policy Press, Bristol. 

mull, . & Wincon. D. 2002. Accountability and legitimacy in the European Union, Oxford 
ni er ity Pre s, Oxford . 

ucoin, P. & Heintzman. R. 2000, "The Dialectics of Accountability for Performance in Public 
:Vlanagement Reform". International Reviell of Administrative Sciences, vol. 66, no. I, pp. 45-55. 

Baldwin, R. & Ca e, Yf. 1999, [lIderstanding Regulation Theory, Strategy and Practice, Oxford 
. ni er ity Press, Oxford . 

Behn. R.D. 200 I. Rethmkmg democratic accountability, Brookings Institution Press, Washington. 
Benz. . 2007, " ccountable Yfultilevel Govemance by the Open Method of Coordination?", 

European Lenl Journal. 01. 13, no. 4, pp. 505-522. 
Bergman, T & Damgaard. E. 2000, Delegation and accountability in the European Union, Frank Cass, 

London. 
Berry. J. 2002. "Validity and ReIJabiliry Issues in Elite Interviewing", Political cience & Politics, 

[Online], vol 3. no. 4, pp. 11th eptember 2015-679-682. Available from: 
http://dx.doi .orgII0.1017 1049096502001166. [11th eptember 2015]. 

Bianculli. " Femindez-i- 1arin X. & Jordana, 1. (eds) 2015a, Accountability and RegulatOlY 
Governance. Palgra e , facmillan. Basing toke. 

Bianculli, .. Jordana, J. & Femandez-I-\lfarin. 201 Se, " ome Comparative Conclusions on 
Regulatory Govemance and ccoun13bihty" in Accountability and Regulatory Governance, eds. 

. . Bianculh. Femandez-I-\'Iarin & J. Jordana, Pal grave Macmillan, Basingstoke, pp. 265-
277 . 

Black. J. 2008. "Constructing and contesting legitimacy and accountability in polycentric regulatory 
regime ". Regulation & Governance, vol. 2, no. 2. pp. 137-164. 

__ 2009. L 'gitimocy and the CompetItIOn for Regulatory hare. L E Len\!, Society and Economy 
Working Paper 14 2009 London choo! of Economics, London. 

__ 2012. Calling Regulator to Account Challenges. CapacitIes and Prospects. LSE Law, Society 
and EcOIlOIllY Working Papers 15 201 2, London chool of Economics, London. 

Blage cu. 1.. de Las as as , L. & L1oyd. R 2005. Pathways to Accountability The GAP Framework, 
One'.: orld Tru t. London. 

Boven. , 1. 1998. Th Que I for Responsibility Accountability and Citizenship in Complex 
Orgolll.wtion , Cambridge niver iry Press, Cambridge. 

171 



__ 2006, Analysing and Assessing Public Accountability. A Conceptual Framework. European Governance Papers (EUROGOI ') 1\'0. C-06-0/., EUROGOV. 
__ 2007a, "Analysing and Assessing Accountability: A Conceptual Framework", European Law Journal, vol. 13, no . 4, pp. 447-468 . 
__ 2007b," ew Fonns of Accountability and EU-governance", Comparative European Politics, voI.5,no.l,pp.104-120. 
__ 20 I 0, "Two Concepts of Accountability : Accountability as a Virtue and as a Mechanism ", West European Politics, vol. 33, no . 5, pp. 946-967. 
Bovens, M., Schillemans, T. & Goodin, R.E. 2014, "Public Accountability" in The Oxford Handbook of Public Accountability, eds. M. Bovens, R.E . Goodin & T. Schillemans, Oxford University Press, Oxford, pp. 1-20. 
Bovens, M., Curtin, D . & 't Hart, P . 20 I 0, The Real World of EU Accountability: What Deficit? Oxford University Press . 
Bovens, M., Schillemans, T. & 't Hart, P . 2008, "Does Public Accountability Work? An Assessment Tool", Public Administration, vol. 86 , no . I, pp . 225-242. 
Braithwaite, J. 2008, RegulatOlY capitalism: How it works, ideas for making it work better, Edward Elgar Publishing, Cheltenham. 
Busuioc, M., Curtin , D . & Groenleer, M. 2011, "Agency growth between autonomy and accountability: the European Police Office as a 'living institution "', Journal of European Public Policy, vol. 18 , no. 6, pp. 848-867. 
Busuioc, M., Groenleer, M. & Trondal, J. 2012, The Agency Phenomenon in the European Union: Emergence, institutionalisation and everyday decision-making, Manchester University Press, 1anchester. 
Campbell. J.L. 2004, Institutional Change and Globalization, Princeton University Press, Princeton. am pbell. J .L. & Pedersen, O.K. 200 I, The Rise of Yeoliberalism and Institutional Analysis, Princeton niversity Press, Princeton. 
Capoccia, G. & Kelemen, R.D. 2007, "The tudy of Critical Junctures: Theory , arrative, and Counterfactuals in H istoricallnstitutionalism ", World Politics, vol. 59, no . 03 , pp . 341-369. CER 2003a, The Irish Eleccriclf), Trading A rrangelllents. Proposed Decision. C ERl031 10 I, CER, 

Dublin. 
__ 2003b, Comment from Aircricity on the Proposed Decision of the CER on The Irish Electricity Trading Arrangements CER 03 114, CER, Dublin. 
_ _ 200 c, ConsultatIOn Paper on Irish Electricity Trading Arrangements Draft Decision; Response from "iridian POHer and Energy. CER 03 116, CER, Dublin . 
__ 2003d. HI £4 Comment on Trading Arrangements and Renewables CERl031099. CERl031108, 

CER, Dublin . 
_ _ 2003e. El Re pon e to CER Document CER 03 099. Trading Arrangements and Renewables. 

CER 03 109. CER. Dublin. 
__ 200 f. £SB \atlonal Grid Re ponse to the Proposed Draft Decision on the Irish Electricity 

Trading 4rrangeme11l CER 03 10 CER, Dublin. 
__ 200 g, £SB Re ponse to CER's Draft Decision on Electricity Trading Arrangements. 

CER 03 'I I I. ER. Dublin. 
_ _ 2003h, IBEC response to ER Propo ed Decision on the Irish Electricty Trading Arrangements. 

CER-03-112. R. Dublin. 
__ 201 , Propo ed Incentive for the DelivelY of the .Vorth-South Interconnector. CERlI 311 49, 

CER. Dublin . 
__ 2014. Re pon.se fo Government Consultation on Green Paper on Energy Policy il1 Ireland. 

CER 14 556, ER. Dublin. 
__ 201 . ER Annual Report 2013.CER 15 017, CER. Dublin. 
Coen. D. & Thatcher, • 1. 200 ,"The ew Governance of farkets and on-Majoritarian Regulators" , Governance An International Journal of Policy, Administration, and Institutions, vol. 18, no . 3, 

pp . 329-346 
2008. " etwork Governance and ulti-Ievel Delegation: European etworks of Regulatory 
gencie ". Journal of Public Poltcy. vol. 28, no. 01, pp. 49-71. 

Committee for Enterprise, Trade and Investment (NI Assembly) 2014, Pricing. Single Electricity .\/ariret, Gas to the We t, XIE Payment Secu/'lty Policy. Northern Ireland Authority for Utility 
Regulation. I embly. Belfast. . Con idine, M. 2002. "The End of the Line? Accountable Governance In the Age of etworks, 
Partnerships. and Joined- p ervices", Governance. vol. 15, no. I, pp. 21-40. 

172 



Creswell, J.W. 2013, Qualitative inquiry & research design: choosing amongfive approaches, 3rd edn, 
Sage, London. 

Curtin, D. 2007, "Holding (Quasi-) Autonomous EU Administrative Actors to Public Account", 
European Law Journal, vol. 13, no. 4, pp. 523-541. 

Curtin, D. & Egeberg, M. 2008, "Tradition and innovation: Europe's accumulated executive order", 
West European Politics, vol. 31, no. 4, pp. 639-661. 

Curtin, D., Mair, P. & Papadopoulos, Y. 2010, "Positioning Accountability in European Governance: 
An Introduction", West European Politics, vol. 33, no. 5, pp. 929-945. 

Curtin, D., Mair, P. & Papadopolous, Y. (eds) 2012, Accountability and European Governance, 
Routledge, ew York. 

DCE R 2014, Green Paper on Energy Policy in Ireland, DCENR, Dublin. 
DCMNR 2007, Delivering a Sustainable Energy Future for Ireland. The Energy Policy Framework 

2007 - 2020. DCMNR, Dublin . 
DCMNR & DETI 2004, All-Island Energy Market: A Developmet Framework, DCMNR and DETl. 
Deloitte 2005, Re\'iew of the Irish Electricity Market , Deloitte, Dublin. 
Department of An Taoiseach 2004, Regulating Better. A Government White Paper setting out six 

principles of Better Regulation, Department of An Taoiseach, Dublin . 
__ 2013, A Government Policy Statement on Sectoral Economic Policy Regulation, Department of 

An Taoiseach, Dublin . 
DBIS 2013, Streamlining Regulatory and Competition Appeals. Consultation on Options for Reform, 

Departmnet for Business Innovation and Skills, London. 
DETI & DCENR 2013, Implementing the Target Model in SEM. SEM Market Integration 

Project Project Governance Arrangements. SEM-13-009b, SEM Committee, Dublin/ Belfast. 
DEn & R 2014, ecuriry of Electricity Supply in 'orthern Ireland, DETI, Belfast. 
Dexter, L.A. 2006, Elite and specialized interviewing, ECPR Press . 
Di Cosmo & Lynch 2015, The Iri h Electricity "vfarket: ~ew Regulation to Preserve Competition, 

E RI Research ote, E RI. Dublin . 
Eberlein, B . 2008. "The Making of the European Energy Market: The Interplay of Governance and 

Go emment", Journal of Pllblic Policy. vol. 28, no. 0 I, pp. 73-92. 
__ 20 I 0, "Experimentalist go emance in the European energy sector" in Experimentalist 

governance in the European mon, eds. C. Sabel & 1. Zeitlin, Oxford University Press, Oxford, 
pp. 61-78. 

Eberlein, B . & Grande, E. 2005. "Beyond delegation: transnational regulatory regimes and the EU 
regulatOr) state", Journal of European Public Policy, vol. 12, no. I , pp. 89-112. 

Eberlein, B. & ewman, A.L. 2008, "Escaping the international govemance dilemma? Incorporated 
transgovemmental networks in the European nion" , Governance, vol. 21 , no. 1, pp. 25-52. 

Edwards, G . & \! averman L. 2006, "The Effects of Public Ownership and Regulatory Independence 
on Regulatory Outcomes". Journal of Regulatory Economics, vol. 29, no . I, pp. 23-67. 

E ' ,2009, Relllew oft"e Regulafory Environment in Ireland, Economist Intelligence Unit, London. 
ERGEG 2006. ERGEG Fact heel The Electricity Regional Initiative: Making Progress Towards a 

tngle European Jfarkel Ref E05-ERF-03-06b, ERGEG, Brussels. 
__ 2007. ERGEG's response (0 the European Commission's Communication "An Energy Policy for 

Europe" Ref C06-8 \1-09-05, ERGEG, Brussels. 
E B 2004. Anllual Report alld Financial tatement , E B, Dublin. 
__ 2015. A IInual Report and Accounts 2014, E B. Dublin. 
European ommi ion 2006. 8etter Regulation - simply explained., European Commission, Brussels. 

2013. ('omml SLOn Decision of 12.42013 pursuant to Article 3(1) of Regulation (EC) No 
--/4 2009 and Article 10(6) of DIrective 2009172 EC - Ireland - Eirgrid I ESB (C(2013) 2169 

fi lial). European ommi ion. Brussels. 
__ 2014a. Communication from the Commission to the European Parliament, the Council, the 

European Economic and ocral Coml/lIllee and the Committee of the Regions. A policy 
framework for climate and energy m the period from 2020 to 2030. COM(20J 4) J 5 final, 
European ommi ion, Bru els. 

__ 2014b. Communication from the Commission to The European Parliament, The Council, The 
European Economic and oClal Comnlltlee and The Committee Of The Regions. Energy prices 
and co ts in Europe (CO \1(2014) 21 2), European Commission, Brussels 

__ 2015a. Energy Union Package A Framework Strategy for a Resilient Ener~ lInion with a 
Forward-Looking Climate Change Policy, CO\,/(2015) 80 final, European Commission, Brussels. 

__ 201Sb. Energy Union Package, Annex, Roadmap for the Energy Union, COM(20J 5) 80 Final 
AVYEX I, European Commission, Brussels. 

173 



European Council 2014, European Council Conclusions 23rd and 24th October 2014 EUCO 169/14, 
European Council, Brussels. 

__ 2015, European Council Conclusions ]9,h and 2(j" March 2015 EUCO 11/ 15, European 
Council, Brussels. 

Feagin, 1.R., Orum, A.M. & Sjoberg, G. 1991, A Casefor the Case Study, UNC Press Books, Chapel 
Hill. 

Fisher, E. 2004, "The European Union in the Age of Accountability", Oxford Journal of Legal Studies, 
vol. 24,no. 3, pp. 495-515. 

FitzGerald, 1., Keeney, M., McCarthy, N., O'Malley, E. & Scott, S. 2005, Aspects of Irish Energy 
Policy, ESRI, Dublin. 

FitzGerald, J. & Malaguzzi Valeri, L. (eds) 2014, Irish Energy Policy: An Analysis of Current Issues, 
Research Series ,\ 'umber 37, ESRI, Dublin. 

Forfas, 2013, Sectoral Regulation, Study to Identify Changes to Sectoral Regulation to Enhance Cost 
Competitiveness, Forfas, Dublin. 

Gorecki, P .K. 2012, A Submission to the CER and the UR on the SEM Committee's Consultation 
Paper, Propoals for Implementation of the European Target Model for the Single Electricity 
Market (. EM-12-004)., SEM Committee, Dublin/ Belfast. 

Go ernment of Ireland 2006, Electricity Regulation (Amendment) (Single Electricity Market) Bill 
2006. Explanatory Memorandum, Government Publications, Dublin. 

__ 2007, Electricit)' Regulation (.4mendment) (Single Electricity Market) Act 2007, Government 
Publications, Dublin. 

Gummesson. E. 2000, Qualitative methods in management research, Second edn, Sage, London. 
Haas, P.M. 1992, "Introduction: Epistemic Communities and International Policy Coordination", 

InternationalOrgani:ation, vol. 46, no. I, pp. 1-35 
Hall, P. . 1993, "Policy paradigms, social learning, and the state : the case of economic policymaking 

in Britain", Comparative politics, vol. 25, no. 3, pp. 275-296. 
__ 20 I 0, "Historical Institutionalism in Rationalist and Sociological Perspective" in Explaining 

Institutional Change ' Ambiguity, Agency, and Power, eds. J. Mahoney & K. Thelen, Cambridge 
ni ersity Press, Cambridge, pp . 204-224. 

Hall, P. . & Taylor, R.C.R. ) 996, "Political cience and the Three ew Institutional isms", Political 
tudies. 01. 44, no. 5, pp. 936-957. 

Harlow, . & Rawlings, R. 2007, "Promoting Accountability in Multilevel Governance: A Network 
pproach", European Law Journal, vol. 13, no. 4, pp. 542-562. 

Hazelton, v . 2004, upended Vote- The 2003 ,Vorthern Ireland Assembly Election, The Political 
Quarter!} Publishing, Bristol. 

Helm, D. 200 ,"The ssessment: The ew Energy Paradigm", Oxford Review of Economic Policy, 
01. 2), no. I pp. 1-18. 

Heritler. . & Lehmkuhl, D. 2011, " ew modes of governance and democratic accountability", 
Government and Opposition, vol. 46, no. ), pp. 126-) 44. 

HVI Go ernment 2003, The Energy (Northern Ireland) Order 2003. 2003 No. 419 (N.1. 6), House of 
Commons, London. 

__ 2007. The Electricity (. ingle Whole ale ,ifarket) (Vorthern Ireland) Order No. 913, Order edn, 
orthern Ireland. London . 

House of ommon 2006, Research Paper 06 14 The orthern Ireland Miscellaneous Provisions Bill 
131 of2005-6, House of Commons Library. 

Hou e of Lords 2004, The Regulatory tate Ensuring its Accountability, House of Lords, London. 
Hurwicz. L. 2007, But Who will Guard the Guardians? Nobel Prize 

Lecture. http:! www.nobelprize.org nobelyrizes/economic-
cience laureates 2007Ihurwicz_lecture.pdf accessed 14.07.15, obel Prize Organisation, Oslo. 

IBE 2004 IBE Annual ReView 2003-200./, IBEC, Dublin. 
20) 3. IBEC ubmission on Government Policy Statement on Economic Regulation, Department 

--of n Taoiseach, IBEC, Dublin. 
IB & BJ 2004, IBEC-CBI J01l1t Business Council Statement on "The Creation of an All-island 

Energy Harket', IBEC, Dublin. 
lE 2012, Energy Pohcie of lEA Countries, Ireland 2012 Review, lEA, Paris. 
lordan3- J . Bianculli, A. & Fernandez-i-Marin, X. 20 15b, "When Accountability Meets Regulation" in 

Accountability and RegulatOlY Governance, eds. A.C. Bianculli, X. Femandez-i-Marin & J. 
10rdana, Pal grave Macmillan, Basingstoke, pp. 1-22. 

Keane, 1. 2009 The Life and Death of Democracy, Simon and Schuster, London. 

174 



Kelemen, R .D. & Tarrant, A.D. 20 11, "The Political Foundations of the Eurocracy", West European 
Politics, vol. 34, no. 5, pp. 922-947. 

Kerwer, D. 2005, "Holding Global Regulators Accountable: The Case of Credit Rating Agencies", 
Governance: An International Journal of Policy, Administration, and Institutions, vol. 18, no. 3, 
pp. 453-475. 

Koop, C. 2014, "Theorizing and explaining voluntary accountability", Public Administration, vol. 92, 
no. 3, pp. 565-581 . 

Leech, B. 2002a, "Asking Questions: Techniques for Semistructured Interviews", Political Science & 
Politics, [Online], vol. 35, no. 04, pp. 665-668. Available from: 
hnp :lldx.doi .org/1 0.1 0 17 IS I 04909650200 1129. [11th September 2015]. 

__ 2002b, "Interview Methods in Political Science", Political Science & Politics, [Online], vol. 35, 
no. 04, pp. 663-664. Available from: http: //dx.doi.org/10.1017/SI049096502001117. [11th 
September 2015]. 

Levi-Faur, D. 2005, "The Global Diffusion of Regulatory Capitalism", The Annals of the American 
Academy of Political and Social Science, vol. 598, no. I, pp. 12-32. 

__ 20 I I a, "Regulation and regulatory governance", Handbook on the Politics of Regulation, pp. 1-
25 . 

__ 2011 b, "Regulatory networks and regulatory agencification: towards a Single European 
Regulatory pace" , Journal of European Public Policy, vol. 18, no. 6, pp. 810-829. 

__ 2013 , "The Odyssey of the Regulatory State: From a "Thin" Monomorphic Concept to a "Thick" 
and Polymorphic Concept", Law & Policy, vol. 35, no. 1-2, pp. 29-50. 

Le i-Faur. D. & 10rdana, 1. 2005, "The rise of regulatory capitalism: the global diffusion of a new 
order". The A nnals of the A merican Academy of Political and Social Science, vol. 598, no. 1, pp. 
200-217 . 

Lodge, 1. 2015, "Accountability and Consumer overeignty" in Accountability and Regulatory 
Governance, eds. A.C. Bianculli , X. Fernandez-i-Marin & 1. 10rdana, Palgrave Macmillan, 
Basingstoke, pp. 235-264 . 

lacGinty, R., ~1uldoon, O. & Ferguson, . 2007, ' 0 War, no Peace: orthern Ireland after the 
Agreement" , Political Psychology, vol. 28, no . 1, pp. I - I I. 

MacCarthaigh, M. 2012, "Governance and accountability: the limits of new institutional remedies" in 
Irish Go\'ernance In Crisis, ed . . Hardiman, Manchester University Press, Manchester, pp. 23-
42. 

l\,lcCarthy, C. 2011 , Report of the Review Group on State Assets and Liabilities, Government 
Publications, Dublin. 

laggetti. 1. 2009, "The role of independent regulatory agencies in policy-making: a comparative 
analysis". Journal of European Public Policy, vol. 16, no. 3, pp. 450-470. 

__ 2010, "Legitimacy and Accountability of Independent Regulatory Agencies: A Critical 
Review", LIVIng Revieu in Democracy, vol. 2. 

\'Iaggetti. VI . & Gilardl , F. 201 I, "The policy-making structure of European regulatory networks and 
the domestic adoption of standards" , Journal of European Public Policy, vol. 18, no. 6, pp. 830-
847. 

\-Iaher. I & tefan , O. 20 I 0, "Competition Law in Europe: The Challenge of a etwork Constitution" 
in The RegulatolY tate. Conslllutionallmplications, eds. D. Oliver, T. Prosser & R. Rawlings, 
o ford ni ersity Press Oxford, pp. 178-200. 

lahone}, J. 2000, "Path dependence in historical sociology", Theory and Society, vol. 29, no. 4, pp. 
07-548 

\-fahone . J & Thelen , K . 20 I 0, "A Theory of Gradual Institutional Change" in Explaining 
In titutional Change AmblgUlty, Agency and Power, eds. 1. Mahoney & K . Thelen, Cambridge 

niver ity Press. Cambridge, pp. 1-37. 
MaJone, G . 1994. "The ri e of the regulatory state in Europe", West European Politics, vol. 17, no. 3, 

pp. 77-IOJ. 
larch. J & Olsen, J. 2004, The logic of appropriateness, Arena, Oslo. 
__ 2005 , Elaborating the "New Inslltutionalism ", Arena, Oslo. 

2006, "Elaborating the " lew Institutionalism '''' in The Oxford Handbook of Political 
--In lltutL011S. eds. R.A.\ . Rhodes, . Binder & B.A. Rockman, Oxford University Press, Oxford, 

pp. 3-22 
t fa haw, 1.L. 2006, "Accountability and Institutional Design: Some Thoughts on the Grammar of 

Governance". Public Law Working Paper, , no. 116, pp. 115-156. 
lassey, P. & Daly. D (eds) 2003, Competition And Regulation In Ireland: The Law And Economics, 

Oak Tree Pre s, ork. 

175 



Miles, M. & Huberman, A. 1994, Qualitative Data Analysis: An Expanded Sourcebook, Sage, London. 
May, PJ. 2007, "Regulatory regimes and accountability", Regulation & Governance, vol. I, no. I, pp. 

8-26. 
McEvoy, J. 2007, The Northern Ireland Assembly Election, University of Pennsylvania, Philadelphia. 
Meister, A. 20 I 0, The Role of Regulatory Agencies in Public Policy-Making Issues, The George 

Washington University, Washington. 
MoU 2006, Memorandum of Understanding between the Government of the United Kingdom of Great 

Britain and /I.·orthern Ireland and the Government of b-eland: The Single Electricity Market 
(SEM) Arrangements, Crown Copyright, London. 

Mulgan, R. 2000, "'Accountability': An Ever-Expanding Concept?", Public Administration, vol. 78, 
no . 3, pp . 555-573 . 

_ _ 2003 , Holding Power to Account: Accountability in Modern Democracies, Palgrave, London. 
__ 2011, "Accountability" in International Encyclopedia of Political Science, eds. B. Badie, D. 

Berg-Schlosser & L. Morlino, Volume 1 edn, Sage, Los Angeles, pp. 1-13. 
CC 20 14a, Ireland's Competitiveness Challenge, Forfas, Dublin. 

__ 20 14b, Ireland's Competitiveness Scorecard, Forfas, Dublin. 
orth South Inter-Parliamentary Association 2013, Energy Security. Joint RaISe/L&RS Paper 132/13, 

orthern Ireland AssemblylHouses of the Oireachtas, BelfastfDublin. 
orth, D . 1990, Institutions, Institutional Change and Economic Performance, Cambridge University 

Press, Cambridge. 
ugent, . 2003 , The Government and Politics of the European Union, Duke University Press, 

Durham . 
OEeD 2002, Di tributed Public Governance. Agencies, Authorities and other Government Bodies, 

OEeD Publishing, Paris . 
__ 2012, Recommendations of the Council on RegulatOlY Policy and Governance, OEeD 

Publishing, Paris. 
__ 2013, Principles for the Governance of Regulators, Public Consultation Draft., OEeD 

Publishing, Paris . 
__ 2014a, OECD Best Practice Principles for Regulatory Policy: The Governance of Regulators, 

OEeD Publishing, Paris . 
__ 20 14b, OECD Frameworkfor Regulatory Policy Evaluation, OECD Publishing, Paris. 
Of gem 2012, Open Letter Implementing the European Electricity Target Model in Great Britain, 

Of gem , ondon . 
Olsen, 1. 20 I 0, Governing Through Institution Building, Oxford niversity Press, Oxford. 
__ 2013, "The Institutional Basis of Democratic Accountability", West European Politics, vol. 36, 

no . 3, pp. 447-473 . 
Olsen, 1. & larch, 1. 1989 Rediscovering Institutions: The Organizational Basis of Politics. Free 

Press. ew York. 
Ozel, 1. 2015, " ccountability of the IRAs in Turkey: a cross-sectoral comparison" in Accountability 

and Regulatory Governance Audiences, Controls and Responsibilities in the Politics of 
Regulallon, eds . X. Fernandez-i-Marfn, 1. Jordana & A.C. Bianculli, Palgrave Macmillan, 
Basmg toke, pp. 166-188. 

O'Kelly, . & Dubnick, M. 2014, Accountability and its Metaphors: From Forum to Agora and 
Ba=aar, The Queen's ni ersity Belfast Research Portal, Belfast. 

O'Reilly. P. 2007, "The Doctrine of Curial Deference in Ireland", Judicial Studies Institute Journal, 
vol. 2, pp 197-210. 

Papadopoulo . Y. 2014 , " ccountability and Multi-Level Governance" in The Oxford Handbook of 
Public Accountability . eds. \.1 . Bovens, R.E. Goodin & T. Schillemans, Oxford University Press, 

Oxford , pp. 273-288 . 
2010." ccountability and 'vfulti-Ievel Governance: More Accountability, Less Democracy?", 

--West European POlitiC , vol. 33, no. 5, pp. 1030-1049. 
Peters. G 1996, "Political Institutions, Old and ew" in A ew Handbook of Political Science, eds . 

R.E. Goodin & H. Klingemann, Oxford University Press, Oxford, pp. 205-220. 
2000. Institutional Theory Problems and Prospects, Institute for Advanced Studies, Vienna. 

Pierson, P. 2000a, "Increasing Returns, Path Dependence, and the Study of Politics", The American 
Political Clellce ReView, vol. 94, no. 2, pp. 251-267. 

2000b "The Limits of Design: Explaning Institutional Origins and Change", Governance: An 
--lnterna;lOnal Journal oJ Policy, Administration, and Institutions, vol. 13, no. 4, pp. 475-499. 
Pinker. R. 2004, "The role of theory in social policy research" in Understanding Research Jor Social 

Policy and Practice, eds. . Becker & A. Bryman, The Policy Press, Bristol, pp. 77-84. 

176 



Rhodes, R.A.W . 1997, Understanding governance: policy net11Jorks, governance, reflexivity and 
accountability, Open University Press. 

__ 2006, "Old lnstitutionalisms" in The Oxford Handbook of Political Institutions, eds. R.A.W. 
Rhodes , S. Binder & B.A. Rockman, Oxford University Press, Oxford, pp. 90-110. 

Robson , C. 2000, Small-scale evalllation: Principles and practice, Sage, London. 
Sabatier, P. & Weible, C. 2007, "The Advocacy Coalition Framework: Innovations and Clarifications" 

in Theories of the Policy Process, ed. P. Sabatier, 2nd edn, Westview Press, Boulder, Colorado., 
pp . 189-222. 

Sabel, C.F. & Zeitlin, 1. 2008, "Learning from Difference: The New Architecture of Experimentalist 
Governance in the EU", European Law Journal, vol. 14, no. 3, pp. 271-327. 

Schedler, A., Diamond, L. & Plattner, M. 1999, The Self-restraining State: Power and Accountability 
in New Democracies, Lynne Rienner Publishers, Colorado. 

Schillemans, T. & Bovens, M. 2011 , "The challenge of multiple accountability: Does redundancy lead 
to overload?" in Accountable Governance, Problems and Promises, eds. MJ. Dubnick & G.H. 
Fredrickson, M .E. Sharpe, ew York, pp. 3-21. 

Schillemans, T. & Busuioc, M. 20 IS, "Predicting Public Sector Accountability: From Agency Drift to 
Forum Drift", Journal of Public Administration Research and Theory, vol. 25, no. I, pp. 191-215. 

cott, C. 2000, "Accountability in the Regulatory State", Journal of Law and Society, vol. 27, no. I, pp. 
38-60 . 

__ 2010a, RegulGlOly Governance and the Challenge of Constitutionalism. EUI Working Papers 
RSCA 201007, E 1. Florence. 

__ 2010b, "Regulatory Governance and the Challenge of Constitutionalism" in The Regulato/y 
rate, eds. D. Oliver, T. Prosser & R. Rawlings, Oxford University Press, Oxford, pp. 15-33. 

__ 2013, ubmission to C onsulration on Government Policy on Economic Regulation, Department 
of An Taoiseach, Dublin . 

__ 2015. "Regulatory Capitalism, Accountability and Democracy" in Accountability and 
Regulalol}, Governance, eds. A.C. Bianculli, X. Fernandez-i-Marin & J. Jordana, Palgrave 

lacmillan, Basingsloke, pp. 189-208. 
eidman, 1. 2006. IlIIerviewing as qualitative research: a guide for researchers in education and the 

social sciences, 3rd edn, Teachers College Press, ew York. 
EM Committee 2007, The ingle Electricity J\'farket (SEM) Trading and Settlement Code Version 2.0, 

E 1 ommittee, DublinfBelfast. 
__ 2010, EJf Committee, trategy Day. Information Paper. SEM-lO-I3, SEM Committee, 

DublinfBelfast. 
__ 2011 , £'\'f Committee Annual Report 2010. SEAl-Il-07l, SEM Committee, DublinlBelfast. 
__ 20 12a, Common Arrangementsfor Gas (CAG) Industry Update , CAG 1200 I, DublinlBelfast. 
__ 2012b, £"'f Committee Annual Report 2011. EM-12-095, SEM Committee, DublinlBelfast. 

2012c. £'\.f Committee\Jeeling, Minutes Meeting No. 47. SEM-I2-006, SEM Committee, 
DublinfBelfast. 

2012d. E\.f COIIl/mttee Meeting, Afinutes \,feeling No..f8. SEM-l2-007, SEM Committee, 
Dublin Belfast. 

__ 2012e. EH \larket Power & Liquidity. A EM Committee Decision Paper. SEAI-I2-002, SEM 
Committee, DublinfBelfast. 

__ 2013. ImplementatIon of the European Target Model for the Single Electricity Market. Next 
teps DeCISIOn Paper EW/3 009, EM Committee, DublinlBelfast. 

__ 2014a. Integrated mgle Electricity \'farket (I-SEA!). Next Steps. SEM-14-085e, SEM 
ommittee, Dublin Belfast. 

__ 2014b, Integrated Single Electricity farket (1- E\,f). SEM Committee Decision on High Level 
DeSIgn E\.I-14-0 Sa, EM Committee, DublinIBelfast. 

__ 2015a. 1- EH PrOject Plan Quarterly Update: August 2015. SEM-15-05l, SEM Committee, 

DublinfBelfast. 
__ 201 b. 1- £'\'f Project Plan Quarterly Update: January 2015. SEM-15-008, SEM Committee, 

DublinfBelfast 
2015c. SE\.f COl/lmittee "'feeting, Agreed Minutes Meeting No. 87. SEM-I5-002, SEM 

ommittee, DublinfBelfast. 
ilverrnan. D. 2013. Doing QualitatIve Research: A Practical Handbook. Sage, London . 
laughter, . 2001. "The Accountability of Government etworks", Indiana Journal of Global Legal 

tudies. vol. 8, pp. 347-367. 
oriano, L. 2008, ew \.1odes of Governance in the Spanish Electricity and Gas Sectors", Journal of 

Public Policy, vol. 28, no. 1, pp. 93-) I ) . 

177 



Spradley, 1. 1979, The ethnographic interview, Holt, Rinehart & Winston, New York. 
Steinmo, S., Thelen, K. & Longstreth, F. 1992, Structuring Politics: Historical Institutionalism in 

Comparative Perspective, Cambridge University Press, Cambridge. 
Streeck, W. & Thelen, K.A. 2005, "Introduction: Institutional Change in Advanced Political 

Economies" in Beyond continuity Oxford University Press, Oxford, pp. 1-39. 
Tallberg, 1. 2002, "Delegation to Supranational Institutions: Why, How, and with What 

Consequences?", West European Politics, vol. 25, no . 1, pp. 23-46. 
Thatcher, M. 2002, "Delegation to Independent Regulatory Agencies: Pressures, Functions and 

Contextual Mediation", West European Politics, vol. 25, no. I, pp. 125-147. 
__ 2005, "The Third Force? Independent Regulatory Agencies and Elected Politicians in Europe", 

Governance: An International Journal of Policy, Administration, and Institutions, vol. 18, no . 3, 
pp. 347-373. 

__ 2011 , "The creation of European regulatory agencies and its limits: a comparative analysis of 
European delegation", Journal of European Public Policy, vol. 18, no . 6, pp. 790-809. 

Thatcher, M. & Coen, D. 2008, "Reshaping European regulatory space: an evolutionary analysis", West 
European Politics, vol. 31, no. 4 pp. 806-836. 

Thatcher, M. & Stone Sweet, A. 2002, "Theory and Practice of Delegation to Non-Majoritarian 
lnstitutions" , West European Politics, vol. 25, no. I, pp. 1-22. 

The Competition Authority 2004, Submission to the Commission for Energy Regulation - Strategy for 
the Management of £SB Dominance under the MA£. SI041002, The Competition Authority, 
Dublin . 

__ 20 I 0, Competition ill the Electricity Sector, The Competition Authority, Dublin. 
The orthem Ireland Peace Agreement 1998, , The Agreement reached in the multi-party negotiations 

10th April 199 [Homepage of Department of An Taoiseach], [Online]. 
A ailable:http://www.taoiseach.gov.ie/attached_fileslPdfDIo20filesINIPeaceAgreement.pdf [2015, 
11th eptember 2015]. 

ibert. F. 2014. "The eed for a Sytemic Approach" in The Oxford Handbook of Public 
Accountability, eds. M. Bovens, R.E. Goodin & T. Schillemans, Oxford University Press, Oxford, 
pp. 655-660 . 

v eible, c.. abatier, P. & cQueen, K. 2009, "Themes and Variations: Taking Stock of the Advocacy 
Coalition Framework", Policy tudiesJournai, vol. 37, no. 1, pp. 121-140. 

\l elch. C., arschan-Piekkari R. , Penttinen, H. & Tahvanainen, M. 2002, "Interviewing elites in 
international organizations: A balancing act for the researcher", International Business Review, 
\01. 11. no. , pp. 611-628. 

v estrup, J. 2002, Financial ervices Regulation in Ireland-the Accountability Dimension, The Policy 
Institute at Trinity College Dublin, Dublin . 

__ 2012, "Regulatory Governance" in Irish Governance in Crisis, ed. N. Hardiman, Manchester 
ni ersity Press, Manchester, pp. 64-82. 

Yin , R.K. 2009, Case tudy Research. Design and lVethods, 4th edn, Sage, London. 
2011 Qualitative Researchfrom tart to Finish, The Guilford Press, New York. 

178 



Appendices 

Appendix 1: Sample of Letter Sent to Potential Study Participants 

Queen's University 
Belfast 

School of Law 
27 -30 University Square 

Belfast 
BT7 1 NN 

Tel +28 90973182 
Fax +2890973376 

Email: d.toner@qub.ac.uk 
www.law.qub.ac.uk 

Re: Requ e t for an Interview with Tanya Harrington, Doctorate in Governance Student 

Dear X 

I am currently undertaking a Doctorate in Governance, offered jointly by the Queen's 
Universit). Belfast and the Institute of Public Administration, Dublin. This involves the 
completion of a dissertation. in partial fulfilment of the degree. I am conducting this research 
under the academic guidance of Dr. Dieter Pesendorfer, enior Lecturer in Law and 
Regulation, at the chool of Law, QUB. 

The dis erration, entitled "Regulatory Accountability in a Cross-Jurisdictional Market: Case 
tudy of the All-i land Energy Market 200 -201-1", looks historically at how the cross

jurisdictional energy market on the island of Ireland has operated and persisted over seven 
ears 2007-2014) and how, if at all, it might change as it evolves to accommodate new 

energy polic requiremen ," ith pecific reference to the issue of regulatory accountability. 

The empirical example of policy-making and institutional building, which the all-island 
energy market represents, offers a rich opportunity to both a) consider the issue of 
in titutional change and de ign as the market evolve to implement the EU Target Model by 
2016 and b) to map the governance arrangements for regulatory accountability in an evolving 
multi-le el go ernance context. 

r w uld be delighted if ou would con ider participation in this re earch by way of semi
tructured intervie\). The purpo e of the interview is to understand your thoughts and 

reflection on thi i ue, as an expert in thi area with deep professional experience of the 
go ernance of thi market. I expect the interview to last approximately one hour. 

I " ould like to take thi opportunity to thank you for considering this request and look 
forward to hearing from our office, at our earliest convenience. 

ours sincerel . 

Tan a Harrington 
D ctorate in overnance tudent 
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Appendix 11: List of Interviews 

No. Code Na me T itle Catego ry Date 
l. INVI Mr. Eamon Ryan Leader of the Green Party, Politician 16.12.13 

Fonner Minister DCENR 
2. INV2 Mr. Noel Dempsey Former Minister DCENR Politician 17.12.13 
3. INV3 Prof. John FitzGerald ESRl, Fonner Board Member Academic 19.12.13 

NlAER 
4. JNV4 Mr. Brian McSharry Retired AP DCENR Civil Servant 08.01.14 

responsible for SEM 
legislation in the Republic of 
Ireland 

5. JNV5 Dr. Neil Walker Head of Environment and Industry Rep. 15.01.14 
Energy, !BEC 

6. INV6 Mr. Robin General Manager SONl and TSO 06.02.14 
McConnick SEMO (Single Electricity 

Market Operator) 
7. INV7 Mr. Fintan Slye Chief Executive, EirGrid TSO 07.02.14 

8. INV8 Dr. Dennot Nolan Then Chairperson CER, Regulator 10.02.14 
currently, CEO Of gem, UK 

9. 11\.'V9 Mr. Peter Hughes Retired PO, DETI responsible Civil Servant 17.02.14 
for SEM legislation in 
Northern Ireland 

10. INVIO Ms. Sue Harrison Head of European Energy Civil Servant 25 .02.14 
Markets, DECC, UK 

Il. I}..'VII Ms. Regina Finn Partner, Lucerna Partners, Regulator 25.02.14 
Fonner CEO Ofwat, Fonner 
Commissioner, CER 

12. 11'VI2 'vIr. Odd HAkon Independent Member, SEM Regulator/ 27.03.14 
Hoelsreter Committee TSO 

13. T'\VI3 \'1s . Jo Aston Director of Wholesale Energy Regulator 10.04.14 
Markets, Utility Regulator, NI 

14. 11'.'V 14 Ms Jenny Pyper Chief Executive, UR, NI, Regulator 15.04.14 
Fonner Deputy ecretary, 
D D and Head of Energy, 
DETI 

15. r\V15 ~fr. Da id Halldearn Chainnan of SEM Dispute Consultant 28.04.14 
Resolution Panel, Advisor to 
the President, CEER 

16. I'\.'V16 \'lr. Tadhg O'Briain DG Energy, Unit B.2 - Civil Servant 28.04.14 
Internal Market II : Wholesale 
Markets: Electricity and Gas 

17. f'.,'V 17 Ms. \1arie Donnelly DG Energy, Director of Civil Servant 28.04.14 
Renewables, Research & 
Innovation, Energy Efficiency 

18. P\'V18 Anonymou Secretary General , Irish Civil Servant 26.06.14 
Government Department 

19. r\V19 \'ir \.-l1cheal Martin Leader Fianna Fail Politician 02.07.14 

20. I'N20 Mr. Bob Hanna Chief Technical Advisor, Civil Servant 09.07.14 
Department of 

ommunications, Energy and 
1\Jatural Resources 

21. f''V21 Anonymous Chief Executive Officer Industry 14.07.14 

22. f''V22 \.-fr Faisal "laru Senior Economic Adviser, Economist 16.07.14 
Directorate for Public 
Governance and Territorial 
Development, OECD 
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Appendix Ill: Interview Conduct Guideline 

OPENING REMARKS 
• Thank you very much for making the time to participate in this research. Before starting the 

interview, I would like to outline how I propose to conduct the interview. 

YOUR ROLE IN THE INTERVIEW 
As you know, this research project looks historically at how the cross-jurisdictional 
energy market on the island oflreland has operated and persisted over seven years (2007-
2014) and how, if at all, it might change going forward as it evolves to accommodate new 
energy policy requirements, with specific reference to the issue of regulatory accountability. 
The purpose of this interview is to understand your thoughts and reflections on this issue, as 
an expert with deep professional experience of the governance of this market. 

RECORD-KEEPING 
In terms of record keeping, with your permission, I propose to record the interview, in order to 
assist with post interview transcription and thus allow me to focus on conducting the interview 
here with you now. Would that agreeable? 

CO FIDE TIALlTY 
1 will of course respect confidentiality. Any information provided or views expressed will be 
used exclusively for the purposes of this research. 
In terms of anonymity, it is a matter of personal preference, if you wish to maintain anonymity 
or not. In terms of the research, what is most important is that you are comfortable and feel 
free to speak as fully as possible. 
If this is best achieved by assuring you of full anonymity, I can do so. 
Equally, if you wish your comments to be attributable, then that is fine also. There may be 
points during the interview where you may wish to speak "off the record" or offer a "non
attributable" comment, if so, please indicate when you do so. 
How do you wish to proceed, in terms of anonymityl non-anonymity? 

D T PROTE TIO 
Tn terms of data protection, all notes and records relating to this interview will be used 
exclusively for the purposes of this research and will at all times be stored securely. 

D T RETE TlO 
In terms of data retention, I propose that the anonymised data and non-anoymised data will be 
retained, as it may be use for future research and! or publication arising from the research. Is 
this agreeable? 

PEMlI 10 T V ITHDRA \l 

You can refuse to answer any question posed, without reason . 
You can withdraw at any time from the interview, without reason. 
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Appendix IV: Interview Topics 

Theme Past Present Future 

I nstitutional Design, 
Persistence and Change 

Accountability as a 
Mechanism 

Accountability as a 
Virtue 

Governance in a multi-
level regulatory regime 

182 



Appendix V: Detailed Interview Guideline 

THEME 1: INSTITUTIONAL DESIGN, PERSISTENCE AND CHANGE 

PAST (ORIGlNA no OF ALL-ISLAND ENERGY MARKET): 

In 2004, two years in advance of the EU's Regional Initiatives programme, the Irish and UK 
Governments committed themselves to the furthering regional integration between Ireland and 

orthern Ireland. 

C 

Did these developments occur in parallel or as a consequence (spill-over effects) ofEU policy 
and legislative developments? 
Was the creation of the all-island energy market a symbolic/ cultural statement towards a 
tangible demonstration of a new Ireland, in light of the then recently agreed Good Friday 
Agreement? 
Or was it the very antithesis of this, a bureaucratic/ technocratic/ functionalist approach to 
improved market efficiency in liberalising energy markets? 
What purpose did it serve to move ahead ofEU timetable for regional integration? 
What, in your view, drove the initiative? 
Institutional design for the all-island energy market- SEM Committee- what are the key 
features of and rationale for the original institutional design? 

In considering the future governance arrangements for this market and associated institutional design, 
an assessment of the evolution of the institutional context is necessary. 

I am interested in exploring both the mechanics of how change happens within the institution and the 
ea e with which it happens . The literature characterises institutional change as both the internal 
de elopment of the institution and changes in the values! structures that are assumed to characterize the 
institution . 

Different academic theoretical approaches to understanding institutional change place different 
emphases on the role of actors vs . large historical or structural factors . 

ome view change as incremental dri en largely by the compliance of actors. 

Others iew change as path-dependent and argue that institutions, once established, have a continuing 
effect on ubsequent decision-making and institution-building episodes and that policy-making and 
in titutional chanoe tend to be path-dependent. From this perspective institutional change only 
occurs at critical junctures or branching points. 

How has the initial institutional design of the all-island energy market changed in terms of the 
go ernance arrangements? 
~ h did this mstltutional change occur? 

Ho'> did it occur? 
In your iew. does the current institutional design provide sufficient scope for institutional 

change? 
How does it limit or enable specific actions in terms of social learning? 
Has the institutional setting changed and! or persisted as a consequence of particular actors' 
behavior or has It followed a pre-determined path? 
There is no V1inisterial 0 ersight of the EM Committee as it is a cross-jurisdictional 
institution . hat would happen in an instance where there are conflicting legal requirements 
e.g . renewable energy targets and the adoption of the EU Target Model? 
Is there an ccounting Officer for the EM Committee? 

ommission vs . Board? 

TS): 
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In looking to the future, both Governments and Regulatory Authorities have committed to reviewing 
the current governance arrangements with a view to implementing the new EU Target Model by 2016. 

In considering future institutional design, in particular the stated intention to consider a) the current 
vires of the SEM to implement the EU Target Model , b) new regulatory arrangements for cross border 
co-operation, perhaps even joint regulatory arrangements with Of gem, a number of questions arise. 

In your view, will institutional change in the all-island energy market be characterized as 
evolutionary or revolutionary? 
What are the political! constitutional! legal! economic/ sociological implications for two 
Governments, two Parliaments and one Assembly in considering the nature of the future 
institutional design for the administration of the all-island energy market? 
Should these be determined by the technical considerations of market design issues or should 
there be a wider consideration in terms of democratic governance? 
Does the EU Target Model represent a large structural factor that in effect is a "critical 
juncture" in terms of institutional design or will internal actors drive incremental institutional 
change? 
What specific changes to the current governance arrangements/ institutional design need to be 
considered, in order to implement the EU Target Model by 2016? 
How does internal institutional change/ persistence sit within the overall EU institutional 
framework? 
Are there specific issues that need to be raised at EU level? 
Who is involved in these processes (given the broader governance networks)? 
What preferences/ strategies have been adopted by key actors in terms of the evolution of the 
governance arrangements of the all-island energy market? 
How do the existing institutional arrangements support or block these? 
Do the institutions established under the constitutional settlement for Northern Ireland provide 
possible institutional settings that could be utilized in the future (e.g. British-Irish Council! 

orth- outh Ministerial Council)? 
What of the prospect of a UK exit from EU? 

THE 1 2:R LATORV A 0 TABILITV 

Accountability is seen as discharging a pivotal role in bolstering the legitimacy of government 
authority and public confidence in the effectiveness of public administration. Accountability is an icon 
for good go ernance. 

Regulatory accountability is central to democratic governance. Clear lines of responsibility and best 
regulatory practice are vital to the health of a democracy, particularly when the divergent interests of 
consumers and producers have to be balanced or when there are fundamental disagreements about the 
purpose of regulation e.g. economic efficiency vs. social objectives or prioritization or otherwise of 
environmental objectives in energy markets, perhaps even more so in a cross-jurisdictional market. 

Institutional de ign issues are at their core a set of choices amongst competing and overlapping 
accountability regimes . Regulatory governance is an increasingly popular institutional choice. 

The academic literature has drawn a critical distinction between understanding accountability as a 
mechanism (in terms of the traditional mechanisms of account) and as a virtue (specifically, the 
behaviour of actors and the prospect of social learning) . 

ccountability as a mechanism is instrumental in achieving accountable governance; accountability as 
a virtue matters because it provides legitimacy to public officials and institutions. 

The key question in terms of any prospective amendment to the existing governance arrangements of 
the all-island energy market is that of how to create a more effective accountability regime rather than 
simply the creation of further accountability obligations. 

The critical risk is that the quality of outcomes risks being replaced by a preoccupation with 
measurable progress . 
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It is also necessary to 'square the circle' in tenn of reconciling the apparent paradox of preserving 
independence while maintaining accountability to the political system. 

THEME 2: PART 1- REGULATORY ACCOUNTABILITY AS A MECHANISM 

Accountability chains are normally conceptualised as hierarchical; they can only be as strong as the 
weakest link. However, accountability relationships have increasingly come to be envisaged in tenns of 
more diffuse relationships, as networks rather than hierarchies, in which contrasting dichotomies are 
nested, such as political vs. administrative accountability, internal vs. external accountability and 
centralised versus devolved accountability. 

Ex ante mechanisms include legislative mandate, which outlines the role and objectives of the regulator 
and ex post mechanisms included Parliamentary committees etc. 

Has the original institutional design for the all-island energy market proved sufficient in terms 
of regulatory accountability? 
Is it clear who is responsible to whom and for what under the current regulatory framework? 
How do the current governance arrangements in tenns of regulatory accountability work? 
How have the objectives of the all-island energy market in tenns of regulatory accountability 
e olved over the last 7 years? 
The legal framework underpinning the all-island energy market requires that both 
Governments "consult each other on electricity matters within their respective jurisdictions 
that materially affect or are likely to materially affect the SEM". How has this arrangement 
operated in practice over the past 7 years? 

hat is the nature of decision-making within the SEM Committee in tenns of planning and 
service delivery? 
Ha e any issues arisen in tenns of regulatory accountability over the past seven years? 
If so. what were they? 
Ho, were these issues resolved? 
Is there an effective appeals process? 

Do the current go ernance arrangements for the all-island energy market ensure accountable 
and legitimate governance? 
In your view, are the existing mechanisms of account sufficient? [These can be broadly 
categorized into categorised three "directions" of accountability; "upward accountability" to 
elected politicians such as governments, Ministers and legislatures; "horizontal 
accountability" with parallel authorities in the same market place; and "downward 
accountability" to consumers and regulatees .] 

hould there be a specific role for consumers, notwithstanding the fact that SEM has no 
jurisdiction in retail electricity price matters? 

F E: 

In tenns of the on-going review of current governance arrangements, what learning can be 
brought to bear from past experience to ensure the mechanisms of account are made more 
effecti e (rather than simply creating further accountability obligations) into the future? 
What in your iew, are the hallmarks of a system of effective accountability for the all-island 
energy market? 
What would such a system look like? 
The literature refers to the concept of "extended accountability", namely the potential for 
additional or extended mechanisms of accountability in supplementing or displacing 
traditional accountability functions . In tenns of devolution and the new constitutional 
arrangement for orthern Ireland, what impact do you think these mechanisms of "extended 
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accountability" will have as the governance arrangements for the all -island energy market 
evolve to implement the new EU Target Model? 
Should there be a single regulatory body for the single electricity market on this island of 
Ireland, instead of the joint arrangement that currently exists (as is provided for in statute)? 
If a single regulatory body is created, will there still be a need for separate local market 
regulatory bodies? 
Or indeed should there be a single regulatory body for the islands of Great Britain and Ireland 
(within FUl Region) or a wider European grouping? 
Could the new institutional arrangements under the Good Friday Agreement better 
accommodate the future requirements of the single electricity market in terms regulatory 
accountability , than the current institutional arrangements? 
Can or should the remit of the SMC or indeed the BIC be extended to cover energy policy 
and thus provide a formal institutional context for the SEM Committee in its evolving 
functions as it works to implement the EU Target Model? (SEM C+? comprised of CER/ UR/ 
Of gem?) 
Would the creation of such a body simplify the mechanisms for regulatory accountability? 
And how will these institutions relate to one another, their Parliaments/ Assembly, the 
judiciary and international organisations, including the EU? 
What implications would such institutional developments have for the issue of regulatory 
accountability? 
How should this best be managed? 
Should there be a specific regulatory appeal mechanism? 
If yes, what should such an appeal mechanism look like? 

THEM 2: PART 2 - REG LATORY ACCOUNTABILITY AS A VIRTUE 

Key question raised in the literature in terms of accountability as a virtue is how to strengthen internal 
controls behaviour of actors. 

C 

If one considers an assessment of regulatory accountability as also encompassing an 
asses ment of the conduct of actors and an analysis of the factors that induce accountable 
beha iour, in your view, do the current governance arrangements for the market provide an 
en ironment where social learning can take place? 
Is it possible ex post to determine whether or not public agents have acted accountably? (Here 
accountability is understood as less of a mechanism of control and more a process of 
learning.) 

E: 

There is minimal consideration of the issue of regulatory accountability in the academic 
literature in terms of institutional change and the role of actors. What role do you think actors 
do and should play in terms of the values! structures that are assumed to characterize the 
institution? 
Is legislative change or a change in culture the best means for strengthening accountability 
arrangements in public governance? 

THE l E 3: OVERNA T E J A POLY E TRI REGULATORY REG IME 

The nature of public governance generally and utility regulation specifically is undergoing rapid 
change and (arguably) consolidation at the supranationallevel. 

s these new governance arrangements evolve to accommodate the breadth of supranational and local 
policy requirements, the question of regulatory accountability inevitably arises . 
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Accountability in a multi-level governance structure faces many challenges: the scale and scope of the 
regulatory landscape, the number of organisations involved in anyone regulatory domain, the 
complexity of their relationships and their propensity to blame-shift; the technical complexity and 
contestability of the regu latory task; the opacity of the regulatory processes; and the will ingness of the 
accountee to be called to account. 

Is there a mismatch between the national-level accountability structures and the EU or 
international-level locus of decision making? 
As regulatory institutions and governance arrangements become more complex and decision
making ever more distant from the citizen, how can policy-makers ensure that the values of 
accountability and legitimacy are maintained, perhaps even enhanced? 
Do the current governance arrangements for the all-island energy market ensure accountable 
and legitimate governance, within the overall EU context? 
In light of the new EU Energy and Climate Change Framework to 2030 and as the all-island 
energy market evolves to implement the EU Target Model by 2016, what changes, if any, 
should be considered to the existing governance arrangements in terms of regulatory 
accountability, operating as it does in a polycentric regulatory regime? 
What issues needs to be raised and explored at EU level? 
What issues arise when trying to devise these arrangements in the context of a polycentric 
regulatory regime? 
How can regulatory accountability be best ensured in this specific example of an evolving 
polycentric regulatory regime? 
Are there useful lessons to be learned from other cross-jurisdictional markets e.g. Nordpool/ 
MIBEL? 
Do we need to refonnulate our understanding of Parliamentary accountability to recognize the 
polycentric nature of public accountability and the negative externalities that can arise with 
overlapping jurisdictions? 
Does! should the E Commission possess the institutional position and accountability 
capacity necessary to hold these new cross-jurisdictional regulatory arrangements to account? 
Or should these remain firmly within the jurisdiction of the EU Member State? 

ould you agree that greater capacity is needed to call to account regulatory agencies whose 
activities are opaque, technically complex, dynamic, difficult to assess, significant in scale and 
scope and how interact with a number of other organisations in perfonning their tasks and 
achie ing outcomes? 
If one were to seek to develop this institutional capacity within the EU, what are the primary 
issues for consideration? 

hould independent national regulatory agencies be required to explain how they reconcile the 
interests of the citizen and the consumer in its their decision-making? 
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Appendix VI: Law School Ethics Committee-Medium Risk Submission 

On 26/11/2013 12:07, "phpmail" <webmaster@qub.ac.uk>wrote: 

Medium Risk Ethics Submission by Tanya Harrington 
======================================================= 

A submission has been made to the Law School ethics committee database 
indicating that Tanya Harrington is undertaking a project with the 
following details : 

Title : Regulatory Accountability in a Cross-Jurisdictional Market: Case 
Study of the All-island Energy Market 
Email : tharril19ton01@qub.ac.uk 
Role : pg 

Supervisor: Dieter Pesendorfer 
Description : 
This research project looks historically at how the cross-jurisdictional 
all-island energy market on the island of Ireland has operated and 
persisted over seven years (2007-2014) and how, if at all, it might 
change going forward as it evolves to accommodate new energy policy 
requirements, with specific reference to the issue of regulatory 
accountability . 

The empirical example of policy-making and institutional building, which 
the all- island energy market represents, offers a rich opportunity to 
both a) consider the issue of institutional change and design as it 
evolves to implement the EU Target Model by 2016 and b) to map the 
governance arrangements for accountability (both in terms of the 
traditional mechanisms of accountability and also the behaviour of actors 
within institutions) in multi-level governance context. 

The interaction between institutional change and accountability and the 
associated implications for the very design of the institution in 
question is in essence a question of democratic governance. The aim of 
the research is to contribute to the wider academic debates on 
institutionalism and regulatory accountability in a multi-level 
governance context. 

Reviewer Notes 
I submitted a description of the methods I propose to use to my academic 
supervisor. In summary, I propose to conduct a case study of the 
all-island energy market, to specifically research the question of 
regulatory accountability through the lens of historical 
institutional ism. In addition to an analysis of secondary sources 
(including academic literatures) and primary document analysis (legal 
textsl policy documents) I also propose to use semi-structured expert 
interviews. I considered the issues of confidentiality, data protection 
and data retention . 

The following are the two responses received from both reviewers: 
(1) Dr. Dieter Pesendorfer (Senior Lecturer in Regulation at the School 
of Law In QUB 

\"The project is medium-risk and the student has demonstrated a very good 
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knowledge and understanding of the ethical implications of her research 
project and has outlined sufficiently the precautions that will be taken. 
I therefore support this submission.\" 

(2) Dr. Ciarim O\'Kelly Coordinator, Taught Postgraduate Programmes, 
Programme Director, LLM in Corporate Governance at the School of Law QUB 

\"This project - an examination of Ireland\'s cross-jurisdictional energy 
market - is medium-risk in that it will involve interviews with subjects 
who may reasonably be expected to understand their role in the project. 
The student has demonstrated a keen understanding of the project\'s 
ethical implications and has taken great care in developing an appropriate ethics framework 
and meets the School\'s ethics criteria.\" 
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