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Introduction 
 
 

The purpose of this thesis titled ‘Third Party Litigation Funding in Canada - 

Validity, Regulatory Challenges and Navigating Through Champerty and 

Maintenance’ is to correct the commonly held perception that third-party litigation 

funding means champerty and maintenance and therefore, end of the road. This thesis 

investigates whether third-party litigation funding can contribute towards alleviating 

Canada’s access to justice problem. The thesis finds that the doctrines of champerty and 

maintenance can be navigated through, and third-party litigation funding can be used more 

than it is currently being used in Canada. This thesis shows the reader how to do that.  

 

Some of the key questions posed in this thesis are: what are some of the obstacles 

in achieving the goal of using third-party litigation funding in addressing Canada’s access 

to justice problem? How to resolve the issues and problems around implementation of 

third-party litigation funding? Should third party litigation funding be stopped? If allowed, 

should it be regulated? How to regulate third party litigation funding? Who should 

regulate it? And then the thesis provides recommendations for the future. The reader is 

informed that other common law jurisdictions were treated as a family and the treatment 

of third-party litigation funding in those jurisdictions were only used as examples. 

  

 A few selected highlights of this thesis are:  

 

1. For the practitioner, this thesis caters to the most common question – how to 

navigate through champerty and maintenance and make the third-party litigation 

funding agreement pass the scrutiny of the courts?  

2. For the funder, this thesis poses a hypothetical question, in some circumstances 

could the assignment of claim be a better option than providing direct financial 

assistance?  
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3. For the potential regulator, this thesis provides an insight into why and how to 

regulate the Canadian third-party litigation funding industry. 

 
Literature review 
 
Access to justice in Canada  
 

 The previous section states that the purpose of this thesis is to investigate whether 

third party litigation funding can contribute towards alleviating Canada’s access to justice 

problem. The literature review begins with a discussion on access to justice because it will 

give the reader a background understanding of Canada’s access to justice problem. This 

issue is important because alleviating access to justice problems provides a justification 

for relaxing the rules on maintenance and champerty, principles which are themselves 

based on considerations of public policy. 

 

What does access to justice mean? 
 

As per the access to justice interpretation held by the Canadian government, 

Canada’s Department of Justice provides that access to justice emanated from Canada’s 

regard for the rule of law.1 The main driver that contributed to Canada’s effort to promote 

access to justice is the United Nations’ 2030 Agenda for Sustainable Development and its 

17 Sustainable Development Goals (SDG’s),2 whose overarching principle is to ‘leave no 

one behind’.3 More specifically, the United Nations Sustainable Development Goal 16.3 

is targeted to promote the rule of law at national and international levels to ensure equal 

justice for all.4 The Department of Justice’s research revealed that beyond the barriers 

caused by time, the non-availability of resources, disability, geographic location, and the 

 
1 Department of Justice, ‘Access to Justice’ https://www.justice.gc.ca/eng/csj-sjc/access-acces/index.html 
accessed on 28th Feb 2021. 
2 United Nations, ‘The Sustainable Development Agenda – 17 Goals for the Planet’ 
https://www.un.org/sustainabledevelopment/development-agenda/ accessed on 28th Feb 2021. 
3 Justice Canada, ‘Infographic - Access to Justice’ https://www.justice.gc.ca/eng/csj-sjc/access-
acces/infograph.html accessed on 28th Feb 2021. 
4 United Nations, ‘Sustainable Development Goals, Goal 16: Promote Just, Peaceful and Inclusive 
Societies’ https://www.un.org/sustainabledevelopment/peace-justice/ accessed on 28th Feb 2021. 
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non-availability of legal aid were significant hindrances to access to justice.5 In order to 

mitigate some of the barriers identified by Canada’s Department of Justice, the department 

largely believed that more transparency and accountability that consists of wider access 

to information would reinforce people’s faith in the justice system and an increase of 

access to justice could be ensured.6 Initiatives such as Open Government,7 Open Justice,8 

collaborative partnerships with various sectors such as health, justice, social services, and 

education were supported by the Department of Justice and the Government of Canada so 

that equal justice could be provided to all.9 Thus, from this paragraph it can be inferred 

how the Canadian government interprets access to justice and also that it is a pressing 

concern. 

 

Beyond the ‘access to justice’ interpretation held by the government, what does 

the expression ‘access to justice’ truly mean? The answer is not simple, as it proves to be 

complex because the phrase ‘access to justice’ carries different meanings for different 

stakeholders of the system, namely, the ordinary litigants, the elected government, 

enforcement agencies, educators, researchers, regulatory bodies, and the remaining legal 

community at large. Access to justice is also more than just access to a lawyer. However, 

given the pervasiveness and complexity of both substantive and procedural law in present 

Canada, access to a lawyer should be the basic element of access to justice in many 

circumstances.10  Therefore, the phrase ‘access to justice’ could also mean a quick and 

cost-effective access to the justice system. But why is access to justice so important? 

Anyone can be affected by legal challenges and many aspects of an individual’s life 

including areas such as housing, employment, finances, education, and health could be 

impacted simultaneously. It is very important to ensure that so that other areas of an 

individual’s life are not affected due to adverse results arising from a legal problem. Thus, 

 
5 Department of Justice, ‘Access to Justice’ https://www.justice.gc.ca/eng/csj-sjc/access-acces/index.html 
accessed on 28th Feb 2021. 
6 Above. 
7 Open Government, https://open.canada.ca/en accessed 28th Feb 2021. 
8 Open Justice, https://www.opengovpartnership.org/policy-area/justice/ accessed 28th Feb 2021. 
9 Department of Justice, ‘Access to Justice’ https://www.justice.gc.ca/eng/csj-sjc/access-acces/index.html 
accessed on 28th Feb 2021. 
10 Melina Buckley, ‘Searching for the Constitutional Core of Access to Justice’ [2008] Supreme Court 
Law Review 42 https://canlii.ca/t/ssgw accessed 16th Oct 2021. 
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people should be able to resolve their legal matters in a cost-effective manner. If someone 

cannot afford to take legal action and cannot afford to pay adverse costs, or do not have 

the competence to self-represent, or otherwise can afford only relatively inexpert legal 

advice and assistance, they do not have access to justice, nor do they enjoy equality before 

the law. Hence, there is a risk that citizens’ legal rights may not be given effect to if they 

are denied access to justice. 

 
Access to justice as a constitutional right in Canada 
 
 

Any access to justice discussion in Canada should start at the Canadian Charter of 

Rights and Freedom11 and should discuss how the daily lives of Canadians are impacted 

by it. What does the Canadian Charter of Rights and Freedom say about access to justice 

and how the daily lives of Canadians are impacted by it? Under the Canadian Charter of 

Rights and Freedom sections 7 - 14 provide protection of legal rights as constitutional 

rights, and equality before the law is specifically dealt with under section 15. Also, the 

purpose of the sections 7 – 14 is to ensure that Canadians involved in lawsuits are given 

fair treatment, particularly those charged with a criminal offence. In other words, access 

to justice as a right in Canada can be found under the unwritten constitutional principle of 

the rule of law supported by the Canadian Charter of Rights and Freedom. Access to 

justice from the Charter perspective is a wide concept with vast policy consequences. 

Access to justice is also at the constitutional core from the commitment given to 

Canadians. When both Charter and constitutional perspectives are combined, a procedural 

component and substantive component can be seen.12 The procedural component is the 

availability of a range of formal and informal avenues to resolve disputes and prevent 

conflicts.13  The substantive component is a just, fair, or equitable outcome. Both the 

components cannot be accessed when a person does not have money. The primary 

responsibility is carried by the government to ensure access to justice and courts are 

 
11 Guide to the Canadian Charter of Rights and Freedoms, ‘How Your Rights are Protected’ 
https://www.canada.ca/en/canadian-heritage/services/how-rights-protected/guide-canadian-charter-rights-
freedoms.html#a2e accessed 16th October 2021. 
12 Melina Buckley, ‘Searching for the Constitutional Core of Access to Justice’ [2008] Supreme Court 
Law Review 42 https://canlii.ca/t/ssgw accessed 16th Oct 2021. 
13 Above. 
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supposed to ensure that the constitution is not offended by the barriers to the justice 

system. An important role is also played by the legal profession in providing access to 

justice. However, as compared to the role supposed to be played by the government and 

the courts, the role of the legal profession is not that critical. Buckley set out three elements 

to define the constitutional core of access to justice:14 1. access to the courts and the rule 

of law; 2. access to counsel and the right to a fair trial; 3. access to justice and equal benefit 

and protection of the law. But without money, none of the 3 elements can be attained 

leading to a Charter and constitutional crisis. Significantly, rule of law has been 

recognized by Canadian courts as a fundamental constitutional principle that is the basis 

of the Canadian justice system. Again, being unable to access the justice system due to 

excessive costs, there cannot be rule of law.   

 

Section 7 is particularly crucial because the life, liberty and the personal security 

of all Canadians are guaranteed through it. Through section 7 it is required that the 

governments respect the basic principles of justice when those rights are intruded. A 

critical role is also played by section 7 in criminal matters, as a convicted person will lose 

their liberty.15 Much less potency is carried by section 7 in civil matters. The difficulties 

of engaging section 7 in civil matters are elaborated more under Chapter 1 on page 62. 

Therefore, the absence of much assistance in civil matters has led to reduced access to 

justice for the lower and the middle classes. This means they cannot afford legal 

representation in matters where their fundamental rights and interests are affected. 

Additionally, the lower and the middle class’s legal needs are also extended to housing 

where landlords may fall short of meeting their obligations, and to human rights statutes. 

The lower and the middle classes’ constitutional rights are even more infringed by denying 

or reducing government financial assistance for several areas of law including family law, 

immigration and refugee law, poverty law and prison law. It should also be stated that 

section 15 could be applied to protect access to justice as a right under the Canadian 

Charter of Rights and Freedom. Under section 15 it is provided that all Canadians are to 

be treated equally before and under the law and they have the right to equal protection 

 
14 Above. 
15 Above. 
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without discrimination.16 Yet again, seeking protection under section 15 is not simple 

either. 

 

We move on now to discuss whether the lower and the middle class have benefitted 

from these Charter sections. Froc had mentioned that mainly sections 7 and 15 of the 

Canadian Charter of Rights and Freedom were of limited utility to the lower and the 

middle class when their civil and human rights were violated.17 The problems that plague 

section 7 analysis and section 15 analysis appear to be same. This means the court’s 

interpretation of the right to liberty and security of a person under section 7 excluding the 

consideration of financial inequality and combined with how poverty affects the lower 

and the middle class, both sections 7 and 15 have limited utility value in this context. 

Therefore, in civil matters how could it be expected that the lower and the middle class be 

entitled to a lawyer and be protected under sections 7 and 15 of the Canadian Charter of 

Rights and Freedom? Now given the confined application of sections 7 and 15, another 

opportunity is presented by Canada’s rule of law. The rule of law is mentioned in the 

preamble of the Charter, and it is thought to be included through necessary implications 

in the preamble of the Constitution as one of the ‘unwritten constitutional principles.’ It 

is also believed that rule of law is influenced by the Charter rights of equality, liberty, and 

security of the person. Therefore, it can be said that the Charter, the Constitution, and the 

unwritten principles of the constitution, complement each other.  

 

Moreover, Froc held that reported cases where the government failed to provide 

funding for civil matters or its imposition of financial barriers to access to justice have 

been found to violate the rights under Canadian Charter of Rights and Freedom, are rare.18 

Given its multi directional and relational nature, poverty is not easily analysed under 

section 15. Froc suggested for the lower and the middle class to benefit from the right to 

access to justice, a holistic interpretation of sections 7 and 15 of the Charter along with 

 
16 Above. 
17 Kerri A. Froc, ‘Is the Rule of Law the Golden Rule? Accessing ‘Justice’ for Canada’s Poor’ [2009]         
Canadian Bar Review 87-2 459 https://canlii.ca/t/29jt accessed 16th Oct 2021. 
18 Above. 
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the rule of law must be adopted.19 What Froc’s work has not identified is how without 

government financial aid or without the courts compelling the government to pay for civil 

lawsuits, the lower and the middle class should get access to justice. No alternative 

suggestion has been made as to what should serve as an external financial source to 

address this problem of the lower and the middle class being unable to pay for legal 

services on their own. For this to happen, the lived reality of the lower and the middle 

class and the barriers faced by them should be acknowledged and confronted by the courts 

and the governments so that full legal recognition can be given to their rights. The lower 

and the middle class has a much deeper relationship with the government and the legal 

system. For example, this is through disability benefits and social assistance, however, at 

the same time retention and disclosure of personal information for detection of benefits 

fraud. When it comes to the government, they have vast resources whereas the lower and 

the middle class subjects have none. This is a very unequal relationship to say the least.  

 

Turning now to examine how has the Supreme Court of Canada interpreted the 

meaning of sections 7 and 15, rule of law and other constitutional provisions in relation to 

access to justice. Analysis of the Supreme Court cases is provided in the following section. 

 

In New Brunswick (Minister of Health and Community Services) v G. (J.),20 the 

appellant, who was an indigent mother receiving social assistance at the time, applied for 

legal aid to retain a lawyer to represent her at the custody hearing. This custody battle 

occurred as the New Brunswick Minister of Health and Community Services was granted 

custody of the appellant’s three children for a six month period.21 Later the Minister 

sought an extension of six more months. The appellant’s application for legal aid was 

denied because at the time custody applications were not covered under the legal aid 

scheme at the time. The appellant then brought a motion for an order directing the Minister 

to provide her with sufficient funds to cover reasonable fees and disbursements of a 

 
19 Above. 
20 [1999] 3 S.C.R. 46. 
21 Above. 
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lawyer. This was for the purposes of preparing for and representing her in the custody 

proceedings or else be provided a lawyer funded by legal aid.22 The appellant also sought 

a declaration that the rules and policies governing the distribution of legal aid violated 

section 7 of the Charter.  

 

The question before the Supreme Court was to determine whether indigent parents 

have a constitutional right to be provided with a state funded lawyer when a government 

is seeking a judicial order suspending them from custody of their children. 23  The 

government of New Brunswick argued that the objective of limiting legal aid expenditure 

was of sufficient importance to deny the provision of this assistance.24 In response the 

Supreme Court held that the proposed budgetary savings, are too minimal and said that 

the deleterious effects of this policy far outweigh the salutary effects of any potential 

budgetary savings.25 The Supreme Court found that when a government action triggers a 

hearing, where the interests protected by section 7 of the Charter are engaged, it is under 

an obligation to do whatever is required to ensure that the hearing is fair.26 In some 

circumstances, depending on the seriousness of the interests at stake, the complexity of 

the proceedings and the capacities of the parent, the court  may require the government to 

provide an indigent parent with state funded counsel.27 The Supreme Court said that in 

instances where the government fails to discharge its constitutional obligation, a judge has 

the power to order the government to provide a parent with a state funded lawyer under 

section 24(1) of the Charter.28  This can be through whatever means the government 

wishes, be it through the Attorney General’s budget, the consolidated funds of the 

province or the budget of the legal aid system, if one is in place.29 At the same time the 

Supreme Court also cautioned that section 7 of the Charter should not be interpreted as 

providing an absolute right to a state funded lawyer. This would be restricted to hearings 

 
22 Above. 
23 Above. 
24 Above at para [100]. 
25 Above at para [98]. 
26 Above at para [2]. 
27 Above. 
28 Above. 
29 Above. 
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where an individual’s life, liberty and security are at stake and the individual cannot afford 

a lawyer.30  The Supreme Court allowed the appeal and ordered the New Brunswick 

government to pay the appellant her solicitor-client costs. 

 

In New Brunswick the Supreme Court also gave the following guidance for similar 

cases in the future where an unrepresented parent in a custody application can seek a state 

funded lawyer:31 

 

1. The judge at the hearing should first inquire as to whether the parent 

applied for legal aid, or any other form of state funded legal assistance 

offered by the province.32 

2. If the parent has not exhausted all possible avenues for obtaining state 

funded legal assistance, the proceedings should be adjourned to give the 

parent a reasonable time to make the appropriate applications, thus 

providing the best interests of the children. 

3. In cases where the parent chooses not to have a state funded lawyer, there 

will be no entitlement to state funded legal assistance. This is because the 

parent voluntarily assumes the risk of ineffective representation, for which 

the government cannot be held responsible. 

4. If the parent wants a lawyer but is unable to afford one, the judge should 

next consider whether the parent can get a fair hearing through the 

consideration of the following criteria: the seriousness of the interests at 

stake, the complexity of the proceedings and the capacities of the parents. 

The judge should also bear in mind his or her ability to assist the parent 

within limits of the judicial role.33 

 
30 Above at para [107]. 
31 Above at para [103]. 
32 Above. 
33 Above at para [104]. 
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5. If after considering the above, the judge is not satisfied the parent can 

receive a fair hearing and there is no other way to provide the parent with 

a lawyer, the judge should order the government to provide the parent with 

a state funded lawyer under section 24(1) of the Charter. 

 

This was the case that directly addressed the constitutionality of the state’s failure 

to provide funded lawyers in civil cases. The findings in this case were restricted to child 

protection proceedings. Still, it has been difficult to persuade the courts to impose a right 

to state funded legal services in subsequent cases. Hence, the lower and the middle class 

who tried to rely on the New Brunswick judgment, failed to satisfy the conditions set by 

the court with their individualized circumstances. Having observed this, it could be said 

that even though this was a Supreme Court judgment, it was devoid of much precedential 

value that would spark significant changes leading to the government generally funding 

civil cases. Cases reported after this Supreme Court judgment have shown that the 

influence on mandating state funded counsel have been rare.  

 

The subsequent case of Little Sisters Book and Art Emporium v Canada 

(Commissioner of Customs and Revenue),34 was about whether it was appropriate for the 

appellant Little Sister Book Store to have advance (or interim) costs against the defendant 

as per the authority of SCC decision on British Columbia (Minister of Forests) v 

Okanagan Indian Band35 . Publicly funded advance costs were approved first in the 

Okanagan decision. 

 

The following paragraph is a brief background note on Okanagan. The aboriginal 

bands were thrust into complex litigation against the government for which they had no 

resources to pay. 36  The lawsuit raised questions vital to their survival and to the 

government’s responsibilities regarding aboriginal rights. The issue before the Supreme 

 
34 [2007] SCC 2. 
35 [2003] SCC 71. 
36 [2007] SCC 2 at para [2]. 
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Court was whether the band’s inability to pay should have the effect of leaving 

constitutional rights unenforceable and the public interest issues unresolved. 37 

Considering serious consequences on the bands arising from costs and contours of the 

anticipated litigation, the Supreme Court decided that it would be injustice if the courts 

refused to exercise equitable jurisdiction. This decision was in respect of cost and if by 

consequence, the bands’ impecuniosity prevented the trial from proceeding.38 Therefore, 

the Supreme Court in this matter approved the advance costs order. The Okanagan 

judgment states three requirements to be met for advance costs orders to be granted:39 

 

1. The party seeking interim costs genuinely cannot afford to pay for the 

litigation and there were no other realistic options for bringing the issues 

to trial – in short, litigation would be unable to proceed if the order was not 

made.40 

2. The claim to be adjudicated is prima facie meritorious. This means the 

claim is of sufficient merit that it would be contrary to the interests of 

justice for the opportunity to pursue the case to be forfeited just because 

the litigant lacks financial means.41 

3.  The issues raised transcend the particular litigant’s interests, they are of 

public importance, and they have not been resolved in previous cases.42 

 

Additionally, in analysing the above requirements, the court must decide 

considering all the circumstances. This would be whether the case is sufficiently special 

that it would be contrary to the interests of justice to deny the advance costs application, 

or whether it should consider other methods to facilitate the hearing of the case.43 The 

 
37 Above. 
38 Above. 
39 [2003] SCC 71 at para [40]. 
40 Above. 
41 Above. 
42 Above. 
43 Above. 
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discretion enjoyed by the courts affords it an opportunity to consider all relevant factors 

based on the facts.44 

 

Returning to Little Sisters, the Supreme Court considered the above principles 

from Okanagan and held that it is only a ‘rare and exceptional’ case that is special enough 

to qualify for the high standards set by the Okanagan case.45 Regarding advance costs, the 

Supreme Court held that the advance costs order must be an exceptional measure and it 

must be in the interest of justice that it is awarded.46 Therefore, an applicant must explore 

all possible funding options, including, but not limited to public funding options such as 

legal aid and other programs designed to assist various groups in taking legal action.47 

The Supreme Court pointed out that advance costs award is neither a substitute for, nor a 

supplement to, these programs.48 Furthermore, an applicant must be able to demonstrate 

that an attempt, albeit unsuccessful, has been made to obtain private funding through 

fundraising campaigns, loan applications, contingency fee agreements and other available 

options.49 If the applicant cannot afford all costs of the litigation, but is not impecunious, 

the applicant must commit to making a contribution to the litigation.50 Also, different 

kinds of costs mechanisms, such as adverse costs immunity should also be considered.51 

Lastly, the Supreme Court provided that granting of an advance costs order does not mean 

that the plaintiff has free rein.52 In contrast, when the public purse takes on the burden of 

an advance costs award, the litigant must relinquish some manner of control over how the 

money is spent. The Supreme Court suggested that it cannot occur without scrutiny.53 

With advanced costs orders the Supreme Court also held that the courts should not seek 

 
44 Above. 
45 [2007] SCC 2 at para [38]. 
46 Above at para [40]. 
47 Above. 
48 Above. 
49 Above.  
50 Above. 
51 Above. 
52 Above at para [42]. 
53 Above. 
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on their own to bring an alternative and extensive legal aid system into being, which would 

amount to imprudent and inappropriate judicial overreach.54 

 

Little Sisters case was dismissed by the Supreme Court since it did not meet the 

required standards.55 Moreover, the Supreme Court held that with a case like Little Sisters, 

it is not even necessary for a court to consider the applicant’s impecuniosity.56  The 

Supreme Court maintained that advance costs orders should not be used as a smart 

litigation strategy. They are the last resort before an injustice to a litigant and for the public 

at large.57 Also, the access to justice purpose of advance costs cannot be triggered in the 

absence of exceptional circumstances found in Okanagan.58 In this matter, the Supreme 

Court ruled that access to justice concerns were not ‘paramount’ in a court decision to 

award advance costs. This was also to ensure that strong public interest claims could be 

advanced by the poor litigants.59 Thus the constitutional significance of the principle of 

access to justice was downplayed. 

 

Next came the Supreme Court judgment in British Columbia (Attorney General) 

v Christie.60 This case was about proof of a constitutional entitlement to legal services in 

relation to proceedings in courts and tribunals dealing with rights and obligations.61 As a 

background, the British Columbia government imposed a tax of 7 percent on the purchase 

price of legal services with the purpose of funding legal aid services in the province. 

Dugald Christie, a lawyer serving the lower class, opposed this on the basis that this tax 

would make it further impossible for his clients to hire him. He wanted the tax provision 

to be declared unconstitutional. The Chambers judge found that there was a fundamental 

constitutional right to access to justice and that the tax was also not justified under section 

 
54 Above at para [44]. 
55 Above at para [78]. 
56 Above at para [67]. 
57 Above at para [71]. 
58 Above. 
59 Melina Buckley, ‘Searching for the Constitutional Core of Access to Justice’ [2008] Supreme Court 
Law Review 42 https://canlii.ca/t/ssgw accessed 16th Oct 2021. 
60 [2007] SCC 21. 
61 Above at para [29]. 
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1 of the Charter and declared the tax ultra vires.62 The Court of Appeal agreed with the 

Chambers judge. The province of British Columbia appealed this decision. The Supreme 

Court of Canada was required to consider the modern-day meaning and legal requirements 

of the basic constitutional guarantee of access to justice in relation to the rule of law. The 

Supreme Court observed that the general constitutional right to be represented by a lawyer 

is a broad right. 63  If considered as an absolute right, it would cover actual court 

proceedings, related legal advice, services and disbursements.64  This would logically 

result in a constitutionally mandated legal aid scheme for all legal proceedings unless the 

state could show that this is not necessary for effective access to justice.65 The Supreme 

Court agreed that this would allow people to bring lawsuits to the court which would not 

be possible otherwise. However, the Supreme Court pointed out that what is sought is not 

a small and incremental change in the delivery of legal services. Additionally, that it will 

be a huge change that will alter the legal landscape and impose a huge fiscal burden on 

the taxpayers.66  

 

There were two questions before the Supreme Court. The first question being, 

whether the Constitution supported access to justice as a fundamental right. 67  The 

Supreme Court held that the constitutional right to access to justice as a fundamental right 

is not absolute.68 This is on the basis that as per section 92(14) of the Constitution Act 

1867, provincial legislatures have the power to pass laws in relation to administration of 

justice in the province.69 The Supreme Court  held that provinces do have the power to 

impose at least some conditions on how and when people have a right to access to justice. 

Every limit on access to justice cannot be unconstitutional.70  

 
62 Above at para [6]. 
63 Above at para [13]. 
64 Above. 
65 Above. 
66 Above at para [14]. 
67 Above at para [15]. 
68 Above at para [17]. 
69 Above. 
70 Above. 
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The second question being, is the right to have a lawyer before the courts or 

tribunals dealing with rights and obligations constitutionally protected either as an aspect 

of rule of law or a precondition to it?71 The Supreme Court reviewed the rule of law 

concept based on three principles:72 

 

1. Law is supreme over officials of the government as well as private 

individuals, thereby preclusive of the influence of the arbitrary power. 

2. It requires the creation and maintenance of an actual order of positive laws 

which preserves and embodies the more general principles of normative 

order. 

3. The relationship between state and the individual is regulated by law. 

 

Based on the review of the above 3 principles, the Supreme Court held that general 

access to legal services are not currently recognized aspects of the rule of law.73 However, 

the Supreme Court noted that it was still necessary to determine if the rule of law analysis 

should include additional principles.  

 

The Supreme Court evaluated next whether general access to legal services, in 

relation to court and tribunal proceedings dealing with rights and obligations, are a 

fundamental aspect of the rule of law.74 The Supreme Court found that, in their opinion, 

it is not.75 The court agreed that access to legal services is important in any free and 

democratic society and in some cases, it has been essential for due process and a fair trial. 

However, reviewing the constitutional text, the jurisprudence and the history, the Supreme 

Court held that the concept did not support the respondent’s argument that there was a 

 
71 Above at para [18]. 
72 Above at para [20]. 
73 Above at para [21]. 
74 Above. 
75 Above at para [23]. 
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broad general right to legal counsel as an aspect of, or precondition to, the rule of law.76 

The Supreme Court provided that this conclusion was reached on three grounds:77 

 

1. The text of the Charter negates the postulate of the general constitutional 

right to legal assistance argued for in this matter. It provides the right to 

legal services in only one specific situation, which is as per Section 10(b) 

of the Charter. This states that anyone arrested or detained must be 

informed of their right and has the right to instruct and retain counsel. If 

the rule of law implied the right to counsel in relation to all proceedings 

where rights and obligations are at stake, then section 10(b) of the Charter 

would be redundant. 

2. Section 10(b) does not exclude a finding of a constitutional right to legal 

assistance in other situations. Section 7 of the Charter, for example, has 

held to imply a right to counsel as an aspect of procedural fairness where 

life, liberty and security of the person are affected. However, this does not 

support a general right to legal assistance whenever a matter of rights or 

obligations is before a court or tribunal. 

3. Nor has the rule of law historically been understood to encompass a general 

right to have a lawyer in court or tribunal proceedings affecting rights and 

obligations. The right to counsel was historically understood to be a limited 

right that extended only, if at all, to criminal matters.   

 

The Supreme Court concluded that the constitutional text, the jurisprudence, and 

the historical understanding of rule of law do not foreclose the possibility that a right to 

counsel may be acknowledged in specific and varied situations.78 However, at the same 

time the Supreme Court pointed out that they do not support the conclusion that there is a 

 
76 Above. 
77 Above at paras [24], [25] and [26]. 
78 Above at para [27]. 
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general constitutional right to counsel in proceedings before the courts dealing with rights 

and obligations.79 

 

With the gaps left in Christie, in a separate case the Canadian Bar Association 

again tried to challenge the British Columbia’s legal aid system in the Supreme Court. 

However, in Canadian Bar Association v British Columbia,80 the Supreme Court typically 

denied the right to appeal, without any reasons. This demonstrates that any future 

endeavours to fit a systemic test into the narrow parameters left open by Christie would 

likely face a similar fate. This is simply for the reason; a precedent setting decision would 

be difficult to overcome in this regard.  

 

Now the question has arisen regarding constitutional litigation and access to 

justice, what can be deduced from the Supreme Court decisions on New Brunswick, Little 

Sisters, Christie, and Canadian Bar Association? There is sufficient recognition of access 

to justice as a constitutional right, that in the absence of effective financial support for 

litigation relaxing the rules of champerty and maintenance to allow third party litigation 

funding, can be justified. Anything to do with obtaining access to justice requires money. 

As we have seen in New Brunswick and the subsequent judgments, the Supreme Court is 

unlikely to be convinced and make the provincial and federal governments generally pay 

for civil lawsuits. These cases are rare and the lower and the middle class just cannot hope 

that their case will fall into these categories and qualify the requirements set by the 

Supreme Court.  

 

Also, the Supreme Court does recognize the importance of access to justice, 

however, when it comes to cost considerations, the Supreme Court appears to be helpless. 

The simple reason being, that any costs mandated by the Supreme Court will have massive 

implications on tax dollars and it will abruptly shake up the existing government revenue 

 
79 Above. 
80 [2008] S.C.C.A No. 185. 
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and expenditure structures. Therefore, the reality is that financial support for litigation is 

going to have to come from private sources. 

 

To conclude this section, currently even though in theory all Canadians are 

protected under the Charter and other constitutional provisions, in reality the lower and 

the middle class are still unprotected simply because they cannot afford to fight back when 

their civil rights and human rights are violated, and they are not getting what the 

constitution entitles them to. Canada’s constitutional democracy depends on reducing 

oppression through the justice system so that equality, liberty, and security for the lower 

and the middle class can be ensured. For the lower and the middle class an additional 

funding source must be found to pay for legal costs, because even with pro bono work 

mandatory court fees, disbursements and adverse costs are not covered.  

 

Is there an access to justice problem in Canada due to costs? 
 
 

With respect to cost and access to justice, as stated above, the Department of 

Justice’s research and findings biggest hindrance is its failure to adequately highlight costs 

in access to justice. Therefore, it could be held that since neither the federal nor the 

provincial government recognized cost as a single biggest hindrance, insufficient is done 

to ensure the removal of the costs barrier to access to justice. The reader shall see from 

the literature in Chapter 1 primarily under the heading- Key barriers to access to justice in 

Canada – cost of litigation and adverse costs on page 58, the evidence of the access to 

justice problem in Canada.  

 

Due to costs the constitutional guarantee of equality under the law cannot be given 

effect to either. In a democracy these following principles are also linked; human dignity, 

commitment to social justice and equality, respect for cultural and group identity.81 All of 

 
81 Melina Buckley, ‘Searching for the Constitutional Core of Access to Justice’ [2008] Supreme Court 
Law Review 42 https://canlii.ca/t/ssgw accessed 16th Oct 2021. 
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these principles are vital for the Charter and the constitution. Therefore, without being 

able to access the justice system due to costs, all these guarantees would be adversely 

affected. Additionally, the deep relationship between access to justice and the right to 

equal benefit and equal protection under law has not been considered by the Canadian 

courts yet.82 If domestic equal justice obligations are not met by Canada, and with it being 

a signatory to many international legal covenants, it sends a poor message to the 

international legal arena. Currently there is some support for the constitutional right to 

access to justice, but it is not very strong. Legal aid for civil matters has been extremely 

rare in most provinces and almost absent in others.83 Rising from the government’s failure 

to provide access to justice, the poor and the middle class cannot be left alone to deal with 

complex legal matters without any means of support. Beyond the lower and the middle 

class being adversely affected due to inadequacy of legal aid, other vulnerable groups such 

as people with disabilities, the young, aboriginal people, young mothers, refugees, recent 

immigrants, and other racial minority groups are also negatively impacted. On this note, 

even for the self-represented the regular court costs to pursue a lawsuit is prohibitively 

costly.  

 

The resulting consequences of non-affordability of legal advice and representation 

are provided under the heading - Consequences of non-affordability of legal advice and 

representation on page 60.  Under the heading Current ways to address the access to justice 

problem in Canada on page 61 of Chapter 1, the present means of affording access to 

justice such as legal aid, pro-bono work, after the event insurance etc. have been detailed 

along with the problems they are marred with.  So, what is to be done by the lower and 

middle-class Canadians with their meritorious cases? Should they give up on the justice 

system just because they are not helped by the government to afford lawyers? It can be 

assumed that even the government would not want Canadians to give up on the justice 

system. Therefore, mainly in the absence of government funding for civil lawsuits, this is 

where third-party litigation funding could possibly step in and make a difference. 

 
82 Above. 
83 Ontario and Quebec have comprehensive legal aid schemes, nonetheless they have strict limitations and 
inadequacies.  
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Currently, third party litigation funding in Canada is confined to high value 

corporate/commercial and class actions lawsuits. If the barriers to third party litigation 

funding identified in this thesis can be overcome, third party litigation funding can be used 

to further access to justice by helping the lower and middle class Canadians to bring 

meritorious cases to court and assert their rights, which will not be possible otherwise. 

Therefore, the time has come in Canada where third party litigation funding should be 

given a chance to afford access to justice for the lower and the middle classes, but 

obviously subject to regulations to avoid any potential abuse of the justice system. 

 

Cost of litigation as a barrier 
 
 

The literature identified that legal costs were a significant barrier to access to 

justice in Canada and adverse costs were an additional barrier due to which lawsuits with 

merit were not even pursued. Canada in recent times has seen the advent of third-party 

litigation funding where both issues could be tackled. However, the doctrines of 

champerty and maintenance came against the enforcement of such funding arrangements.  

 
Understanding third party litigation funding 
 
 

Third party litigation funding could be in two forms. Firstly, direct financial 

assistance involves the litigation funder agreeing to pay a plaintiff’s disbursements. In this 

method B is given money by A to sue C. This is the most common model, and such 

funding may be provided to assist the plaintiff in pursuing the case. Secondly, it can be an 

assignment of the claim, where the whole title and the interest in the lawsuit are assigned 

by the plaintiff to the buyer. This is a substitute to B getting money from A to sue C, as if 

B could assign the claim to A and get the money up front. It could also have been a blend 

of both. To simplify, third party litigation funding usually involves a third party otherwise 

unconnected to the lawsuit, who has decided to pay some or the entire costs of the lawsuit 

in exchange for a share of a client’s recovery in damages. 

 



 

24 

It is no secret and there should be no doubt that when cases are funded by a third-

party funder, the scales of justice are more likely tilted towards the funded parties.84 This 

is mainly supported by two reasons. Firstly, when cases are funded by a third-party funder, 

they are funded entirely on their winnable merits.85 Secondly, the third-party funding 

industry is entirely driven by profit and cases would unlikely be funded that are probably 

going to be lost.86 The key problem with this merit-based decision making is that when 

cases are by the funders, where is the access to justice component in it? Would claims that 

are not deemed profitable not be pursued? We must be more concerned because having 

cases funded without considering access to justice, the interests of the poor claimants, 

righteous injunctions without financial incentives and other unprofitable cases, even 

though they might have serious access to justice issues, cannot be brought forward. Third 

party funders are often found at the scene after the dispute has evolved looking for a 

financial profit. This could be regarded as one of the key problems related to access to 

justice in civil litigation. Hence, unless the funders have decided to fund cases where 

access to justice was the principal objective, it cannot be entirely said that the financial 

ability to attain access to justice could be promoted using third party litigation funding.  

 

Therefore, the author of this thesis acknowledges that litigation funders are 

interested in funding cases for monetary gains, consequently cases that offer substantial 

returns are likely to be funded. Although this is the present scenario, from relatively 

modest beginnings the litigation funding industry can be expected to grow. Eventually the 

third-party litigation funding industry could become more capable of funding a wider 

range of cases so that gradually a genuine contribution to access to justice may be 

provided. 

 
 
 

 
84 Victoria Shannon Sahani, ‘Rethinking the Impact of Third-Party Funding on Access to Civil Justice’ 
[2020] 69 DePaul Law Review 611. 
85 Above. 
86 Above. 
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Methodology 
 
 

In this thesis desk-top and doctrinal methods were used to investigate third-party 

litigation funding, and whether champerty and maintenance constitute a serious obstacle 

to this kind of support. 
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Case Note and Legislative Report 
 
Introduction 
 
 

This legislative report and case note is based on Ontario’s Act Respecting 

Champerty and the McIntyre Estate v Ontario AG 87  judgment respectively. Having 

considered whether the principles of champerty and maintenance and the McIntyre case 

law are important enough for third party litigation funding, the conclusion was to write a 

legislative report and case note on this topic. It has been argued that a third party who has 

provided funding for another’s litigation maintains that litigation and has also been guilty 

of champerty if the funding is provided for a share of any damages recovered. The same 

has been said where a third party takes an assignment of another party’s legal action. 

Therefore, when it comes to third party litigation funding, the industry must overcome the 

barriers of champerty and maintenance if it is to succeed. The Act Respecting Champerty 

outlawed champerty and maintenance and the McIntyre judgment demonstrated how the 

principles of champerty, and maintenance were applied.88 The Act Respecting Champerty 

and the McIntyre case are on the same subject and were found to be very intertwined, 

therefore, as opposed to two separate written pieces, they are discussed together. The 

thesis examines whether third party litigation funding could contribute to solving 

Canada’s access to justice problem. The connection of this legislative report and case note 

to the thesis is only in relation to champerty and maintenance.  

 

The outline of this legislative report and case note is as follows. Firstly, the Act 

Respecting Champerty is discussed. Secondly, problems with champerty and maintenance 

are explained. Thirdly the McIntyre judgment is summarized. Fourthly, the doctrines of 

champerty and maintenance as applied in the McIntyre judgment are explained. Fifthly, 

the approach of the court in McIntyre to the issue of contingency fee agreements in relation 

to access to justice is explained. Sixthly, the impact of the McIntyre judgment on 

subsequent cases and further judicial development are discussed. Seventhly, scholarly 

 
87 [2002] OJ No 3417 https://canlii.ca/t/1fzl2 accessed 4th March 2021. 
88 Above. 
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work regarding champerty and maintenance and its potential impact on access to justice 

is discussed. Finally, the summary section analyses the overall issue of champerty and 

maintenance and its impact on access to justice. 

 

The author of this legislative report and case note generally recognizes that any 

unjustifiable barrier towards access to justice should be removed. Nonetheless, in this 

context, the author proposes that Ontario’s Act Respecting Champerty should maintain 

the status quo as it allows most litigation funding agreements, and the courts will still be 

able to invalidate anything that is against public policy including all that would truly 

corrupt the administration of justice. However, it was also found that more would have to 

be done to tackle Canada’s access to justice problem. The current provisions on champerty 

and maintenance would only sectionally contribute towards solving Canada’s access to 

justice problem. Again, as deliberated in the analysis and conclusion, maintaining the 

status quo provisions of champerty and maintenance would open only market-based 

solutions and their ability to solve Canada’s access to justice problem could not be 

accurately predicted. Also, champerty and maintenance and its impact on Canada’s access 

to justice are both vast topics. It must be recognized that within the limited scope of this 

legislative report and case note, the entire length and breadth of the topics could not be 

covered. 

 

An Act Respecting Champerty 
 
 
As per the Ontario provincial legislation on champerty, R.S.O 1897, Chapter 327 

 

‘HER MAJESTY, by and with the advice and consent of the Legislative Assembly 

of the Province of Ontario enacts as follows: 

 

- Champertors be they that move pleas and suits, or cause to be moved, either by 

their own procurement, or by others, and sue them at their proper costs, for to 

have part of the land in variance or part of the gains. 33 Edw. 1. – Definition of 

Champertors 
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- All champertous agreements are forbidden, and invalid. (Added in the revision of 

1897) – Champertous agreements void.’ 

 

Regarding the history of the Act, as seen in McIntyre Estate v. Ontario Attorney 

General,89 the Champerty Act was enacted by the Ontario legislature in 1897. Section 1 

of the Act was based on a provision found in an English statute which was first enacted in 

1305 and cited as 33 Edw.1, Stat. 2. The old English statute was known as the Statute 

Concerning Conspirators.90  Section 1 in the English statute addressed abuses that were 

known in the common law as champerty and maintenance.91 As per the legal historians 

the purpose of these statutes was to prohibit practices that were prevalent in ancient 

English society. In the early 14th century, there was a practice where doubtful and 

fraudulent claims were assigned to Royal officials and other persons of wealth and 

influence who would be expected to receive a favourable hearing in court. 92  These 

arrangements were such that the assignee maintained the lawsuit and that the proceeds of 

success would be shared between the assignor and the assignee.  

 

When the Ontario legislature enacted the Champerty Act in 1897, it incorporated 

as s. 1, a provision from the Statute Concerning Conspirators and also added s. 2 

providing that all champertous agreements were forbidden and invalid on grounds of 

champerty.93  In 1954 the Canadian Parliament abolished the common law crimes of 

champerty and maintenance.94 Subsequently, in 1967 the UK Parliament repealed various 

medieval statutes as well as the common law crimes and torts of champerty and 

maintenance.  They remain as public policy grounds upon which contracts could be 

invalidated. Nonetheless, despite being abolished by the Canadian Parliament, the 

Champerty Act enacted by the Ontario legislature in 1897 continues to make champerty 

actionable in tort upon proof of special damage.95 This variance of champerty laws exists 

 
89 [2002] OJ No 3417 https://canlii.ca/t/1fzl2 accessed 4th March 2021. 
90 Above at para [18]. 
91 Above at para [19]. 
92 Above. 
93 Above at para [20]. 
94 Above at para [25]. 
95 Above. 
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in Canada because as per section 92 (14) of the Constitution, Canadian provinces have the 

power to make their own rules concerning the administration of justice in the province 

and procedures in civil matters in those provincial courts.  

 
Problems with champerty and maintenance 
 
 

Traditionally the doctrines of champerty and maintenance played a significant task 

in defending the administration of justice from an assortment of actual or perceived 

manipulations. Additionally, since champerty and maintenance were both crimes and torts 

the incidence of either was capable of rendering contracts void as opposed to public policy. 

However, with the emergence of a neutral and autonomous judiciary, conditions in the 

administration of justice improved and the situations that gave rise to the passing of what 

is now known as s. 1 of the Champerty Act no longer endured. Nevertheless, when fresher 

and varied abuses arose the common law still labelled them as champerty and 

maintenance. The following paragraphs discuss the problems with champerty and 

maintenance. The discussion is not exhaustive by any measure, only the prominent 

problems relating to champerty, and maintenance are underscored. 

 

Firstly, maintenance and champerty have been impediments to litigation funding, 

to contingency fees and how lawyers have been paid for their work. With regard to 

purchases of entire claims, in many American States the concepts of champerty and 

maintenance were never adopted or had been declared obsolete and were of no force and 

effect. 96  Today almost every American jurisdiction has legalised champerty and 

maintenance.97 It should not be surprising that the American states have moved away from 

applying the principles of champerty and maintenance because these two archaic 

principles had minimal application in guarding the administration of justice from any 

potential abuses. Additionally, the medieval era factors such as bad faith within parties, 

the enormous clout held by feudal landlords, the prospect of obtaining inexpensive and 

 
96 Ronald Cohen and Robert M. Schwartz, ‘Champerty and Claims Trading’ [2003] 11 American 
Bankruptcy Institute Law Review 197.  
97 James Fischer, ‘Litigation Financing: A Real or Phantom Menace to Lawyer’s Professional 
Responsibility?’ [2014] 27 Georgetown Journal of Legal Ethics 195. 
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silent titles to land, the ability to suppress evidence and witnesses, the ease with which 

powerful persons were able to sway the common law judiciary, are no longer applicable 

today. That said, even though they might exist in some other civil and common law 

jurisdictions, they are rarely used or just narrowly applied.  

 

Secondly, the concern regarding champerty and maintenance is that it obstructs 

access to justice. Third party litigation funding and contingency fee agreements are 

popular in Singapore, another jurisdiction which inherited the English doctrines of 

champerty and maintenance. It was observed that even Singapore had public policy 

concerns against champerty and maintenance due to the adverse impact they could have 

on the legal profession and the administration of justice.98 Nonetheless, the countervailing 

concern for safeguarding access to justice for clients were strong and persuasive. Thus, it 

could be contended that application of the principles of champerty and maintenance 

should not obstruct access to justice where the sanctity of the judiciary, administration of 

justice and the legal profession could be maintained through other regulations applicable 

to the current era. 

 

The third issue is over the applicability of champerty and maintenance to newer 

areas of law. Centuries ago, when the principles of champerty and maintenance were 

adopted, sophisticated, and fast paced areas of law such as competition law, patent law, 

securities law or even complex international trade law did not exist. When each of those 

areas had their own stringent regulations that must be followed, it was noted that lawyers 

and litigants in those areas of law were burdened with having to still consider the laws of 

champerty and maintenance. 99  Thus, it could be argued that applying principles of 

champerty and maintenance to areas of law to which they had no historic connection is 

just absurd and should cease to have any substantial application in the modern context. 

 

 
98 Gary Yew, ‘Champerty, Professional Legal Ethics and Access to Justice for Impecunious Clients’ 
[2014] Singapore Journal of Legal Studies 206. 
99 David D’Ascenzo, ‘Federal Objective or Common Law Champerty? – Ethical Issues Regarding 
Lawyers Acquiring an Interest in a Patent’ [1995] Texas Intellectual Property Law Journal 255.  
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Fourthly, it has been said that when principles of champerty and maintenance have 

been applied, the contractual autonomy between two parties has been hindered.100 This 

was from the standpoint that the courts should respect parties’ autonomy on how they wish 

to finance their legal claims and private funding arrangements between the funder and the 

funded should not be invalidated by the courts.  

 
 

Fifthly, it has been noticed that when the courts have applied the principles of 

champerty and maintenance, they did not distinguish between third party funding and 

altruistic third-party funding.101 Champerty and maintenance are often linked to the acute 

financial interest of the funders. Nonetheless, in the case of altruistic third-party funding, 

the funder is not usually entitled to any proceeds of the case. Therefore, altruistic litigation 

funding could never be champertous. The real motives behind altruistic litigation funding 

are to provide someone access to justice and/or create beneficial precedents. Both these 

motives are in the public interest. Again, when such altruistic funding agreements are also 

evaluated on grounds of champerty and maintenance and considered as inappropriate, it 

is not only against public interest, but it also means that people in genuine need are denied 

access to justice. 

 

 Sixthly, Sebok identified three possible arguments why champerty and 

maintenance should be opposed102 -  

 

1. The argument from history. 

2. The argument from corrective justice. 

3. The prudential argument 

 

Regarding the argument from history, over the centuries there has never been a 

clear interpretation of the law. A common law rule which could never be interpreted to 

 
100 Timothy Liang, ‘Champerty: Relic of a Bygone Era’ [2014] 32 Singapore Law Review 181. 
101 Kaja Zaleska-Korziuk, ‘When the Good Samaritan Pays: The Phenomenon of Third-Party Funding’ 
[2018] 18 Asper Review of International Business and Trade Law 160. 
102 Anthony Sebok, ‘Betting on Tort Suits after the Event: From Champerty to Insurance’ 60 [2011] 
DePaul Law Review 453. 
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define what constitutes champerty and maintenance could be regarded as flawed.103 It 

could also be argued that modern common law cannot adjust ancient practices such as 

champerty. With respect to the perspective of corrective justice, Sebok argued that since 

the obligation created by a wrongdoing in private law must be satisfied by the wrongdoer 

paying only the affected person, and only if the demand for payment had not been tainted 

by a third party’s aid or instigation, almost all forms of maintenance and assignment were 

incompatible with private law theory.104 Lastly, the prudential argument, Sebok addressed 

the concern that if a market in litigation was developed, it would harm society by swelling 

frivolous litigation or litigation in general.105 This argument appears to be far-fetched and 

unpersuasive as in the modern era commercial lenders will not support unmeritorious 

lawsuits.  

 

 Seventhly, the application of the principles of champerty and maintenance to the 

assignment of claims has proved to be a dilemma for the courts.106 On one hand it could 

be argued that once the maintainer has assumed control of the litigation, it has become a 

contract on assignment and such a contract cannot be maintenance. This view was 

considered problematic by the courts as it could have been contended that the assignee 

was intermeddling, and in most cases, the assignee is a stranger and the sole motive held 

by the assignee is financial interest. Therefore, the elements of champerty and 

maintenance would be applicable. Another related concern is that when a claim is up for 

sale, speculation occurs, and this could also be regarded as gambling. To clarify, in 

assignment of claims, the less engaged the assignee is in the lawsuit, the more likely that 

the gains from the lawsuit will be seen as gambling. Additionally, if the assignee became 

too interested in the outcome of the lawsuit, the more likely it would be that the court 

would have found champerty on public policy grounds. Therefore, this can be regarded as 

a dilemma for the courts. The medieval common law provisions of champerty and 

maintenance and even Ontario’s Champerty Act do not specify how such assignment of 

claim situations should be dealt with. 

 
103 Above. 
104 Above. 
105 Above. 
106 Above. 
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The McIntyre judgement 
 
 
 In this matter, Maureen McIntyre on behalf of the McIntyre Estate brought an 

action against Imperial Tobacco and Venturi Inc for the wrongful death of her husband. 

Maureen in this matter sought a declaration that a proposed contingency fee agreement 

between herself and her lawyers was not prohibited by An Act Respecting Champerty.107 

The trial court granted the declaration. Nonetheless, the trial judge articulated that by 

granting the declaration, she was not approving the proposed fee structure set out in the 

proposed agreement. 108  It was implied that the judge’s reasons concerning the 

reasonableness and fairness of the fee structure did not inform the evaluation of whether 

the proposed agreement was champertous.109 

 
 The single issue that required to be addressed in this appeal was whether the 

application judge erred in granting a declaration that the proposed contingency fee 

agreement between the respondent and her lawyers did not offend the Champerty Act.110 

 

 The Ontario Court of Appeal allowed the appeal and held that the contingency fee 

agreements did not per se violate the Champerty Act.111 Nonetheless, the Court of Appeal 

held that contingency fee agreements that were unreasonable, unfair and had an improper 

motive would still come within the prohibition in the Act.112 Since it was premature to 

address the issue of reasonableness and fairness of the proposed contingency fee 

agreement, the trial judge should not have granted the declaration sought by Maureen 

McIntyre.113 
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Application of doctrines of champerty and maintenance in the McIntyre judgment 
 
 
 In the McIntyre case the Attorney General argued that the appeal was concerned 

solely with the interpretation of s. 1 of the Champerty Act and that the common law was 

of no assistance to the proper interpretation of that section.114  The court agreed that the 

interpretation of s. 1 of the Champerty Act was at the heart of this appeal.115 Nonetheless, 

the court held that the common law regarding what constituted champerty was essential 

so that the section could be interpreted properly.116  

 

Having reviewed judgments prior to McIntyre, the Court opined that the courts 

had made clear that a person’s motive was a proper consideration and indeed 

determinative of the question whether the conduct or an arrangement constituted 

champerty or maintenance.117 This meant that only when a person had an improper motive 

such as ‘officious intermeddling’ or ‘stirring up strife’ could they be a maintainer.118  

 

With regard to the type of conduct that might constitute champerty and 

maintenance, the Court held that although it had evolved over time, the essential thrust of 

the two doctrines remained the same over the past two centuries.119 The Court clarified 

that maintenance was directed against those who, for an improper motive such as wanton 

or officious intermeddling, became involved with disputes of others in which the 

maintainer had no business whatsoever and where the assistance offered to the parties was 

without any justification.120  Moreover, the Court held that champerty was a form of 

maintenance in which there was the added element that the maintainer shared in the profits 

of litigation and that without maintenance there could be no champerty.121 The McIntyre 

judgment pointed out that the courts had allowed exceptions to what constituted 

champerty and maintenance when there had been the presence of a justified motive or 
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excuse and gave the example of Canadian cases such as Galati v Edwards Estate,122 

Stribbell v Bhalla,123 and Buday v Locator of Missing Heirs Inc.124 This flexible approach 

followed by the courts in these cases meant that although the courts had acknowledged 

that the basic aim of the law of champerty and maintenance had always been to protect 

the administration of justice from abuse, over time, that which was considered to be 

champerty and maintenance had evolved. In this context, the Court in McIntyre also 

observed that like many other concepts, the courts had fashioned the rules related to 

champerty and maintenance to accommodate evolving circumstances and the current 

requirements for the administration of justice.125 

 

Furthermore, the McIntyre judgment noted that when addressing champerty and 

maintenance, Canadian courts have had little regard to the definitions and prohibitions 

found in the Champerty Act in Ontario or in the medieval statutes related to champerty 

and maintenance in England. 126  Additionally, when the courts had referred to the 

Champerty Act statutes, the courts had not interpreted them in a manner that would have 

restricted or cut down the scope of what was considered necessary to constitute champerty 

and maintenance.127 Thus, it could be said that this was a good sign that courts in Canada 

have had a balanced and reasonable approach when they dealt with the doctrines which 

catered both to the evolving circumstances and the proper administration of justice. 

 

Additionally, the Court recognised the following general principles from a review 

of the common law of champerty and maintenance:128 

 

1. Champerty is a subspecies of maintenance. Without maintenance, there can be no 

champerty.129 
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2. For there to be maintenance the person allegedly maintaining an action or 

proceeding must have an improper motive which may include, but is not limited 

to, officious intermeddling or stirring up strife. There can be no maintenance if the 

alleged maintainer has a justifying motive or cause.130 

3. The type of conduct that has been found to constitute champerty and maintenance 

has evolved over time to keep in step with the fundamental aim of protecting the 

administration of justice from abuse.131 

4. When the courts have had regard to statutes such as the Champerty Act and the 

Statute Concerning Conspirators, they have not interpreted those statutes as cutting 

down or restricting the elements that were otherwise considered necessary to 

establish champerty and maintenance at common law.132 

 

We move on now to consider how s. 1 of the Champerty Act was interpreted in 

the McIntyre judgment. At the outset, the Court opined that when words from another era 

are interpreted, caution should be exercised by the Court because the language could have 

been used differently centuries ago.133 Therefore, too much weight to the literal meaning 

of those words should not be given, particularly where the language is unfamiliar or 

awkward to the modern reader.134  

 
Regarding the language of the Act, the Attorney General submitted that the 

language of s. 1 of the Act was clear and unequivocal and defined a champertor as one 

who moved a lawsuit or caused to move a lawsuit and in exchange received a portion of 

the recovery. 135  Also, that this language applied to a lawyer who was party to a 

contingency fee agreement and whose client would be paying the lawyer from the 

recovery in the lawsuit.136 The Attorney General argued that since the language of the Act 

was clear, common law should not be resorted to when a champertor within the meaning 
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of s. 1 was involved.137 The Court stated that the effect of the Attorney General’s argument 

would be that under the Champerty Act a different and expansive class of champertors 

would be created than known to the common law.138 Also, if the Attorney General’s 

argument was accepted, even though one may not have an improper motive, that person 

would also be caught by the exclusion of the Champerty Act if he or she moved or caused 

to be moved an action in exchange for part of the recovery. It appeared that the Court 

sensed that the interpretation of s. 1 suggested by the Attorney General was too broad and 

could cause more problems than it solved.139 The Court did not accept the Attorney 

General’s argument and held that it must fail for two reasons.140 Firstly, the Court did not 

agree that the language in s. 1 was clear and unequivocal.141 Secondly, the Attorney 

General’s argument completely ignored the context in which the Champerty Act was 

enacted by the Ontario legislature in 1897.142 In the next two paragraphs the view held by 

the judge on these two aspects is explained. 

 

Regarding the language used in s. 1 of the Champerty Act, the judge highlighted 

the use of the words ‘move…or caused to be moved’ to describe the conduct that rendered 

one a champertor. 143  The judge opined that the same word could have multiple 

meanings.144 On one hand it could have supported the Attorney General’s argument that 

the word ‘move’ applied to a lawyer who provided legal services to a client bringing a suit 

or action with nothing more.145 When this stance was considered, it could be said that the 

entire lawyer community would have been excluded from representing clients who could 

not afford to pay their lawyers upfront and in this manner access to justice would also 

have been obstructed.146  The judge had suggested that another meaning of the word 

‘move’ in s. 1 could have been that it intended to capture more than simply helping a party 
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in action.147 The word ‘move’ could also have been defined to mean ‘to stir up or excite 

or provoke’ or ‘urge a person to do something’, which seemed to have been incorporated 

into the aspects of the Act in 1897.148 Having considered the multiple meanings of the 

word ‘move’, it could be said that the words found in the Act did not carry one particular 

meaning even though some meanings of the word ‘move’ such as to ‘stir up’, did imply 

officious intermeddling or improper motive.149 

 

Additionally, the judge refused to accept the Attorney General’s submission that 

the language in s. 1 excluded a consideration of the motive of an alleged champertor.150 It 

seemed to the judge that the use of the preposition ‘for’, preceding the words ‘to 

have…part of the gains’ left open an argument that the alleged champertor’s motive for 

getting involved in the litigation should be examined.151 Moreover, the judge opined that 

such an examination would have adhered to the historical requirements in order to 

establish champerty.152 The judge also suggested that the existence of a justifiable motive 

or purpose for bringing a lawsuit in addition to the motive behind the recovery established 

the fact that the Act left open arguments and supported more than one interpretation of the 

Act.153 The judgment also provided that the available record did not disclose why the 

Ontario legislature enacted the Act in 1897 or why it chose to adopt the language which 

was even outdated in those days to define who would be considered a champertor.154 

Nonetheless, the judge was convinced that it was logical to conclude that if existing and 

longstanding language was used, it would not change the existing concept of champerty.155 

In summary, in this paragraph, it could be said that even though the Act is centuries old, 

it would be beyond any logic to argue that the language of the Act was formed and enacted 

to have an extremely broad interpretation of its words, nor had it appeared that the drafters 
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of the Act intended to create any obstruction to access to justice in the future resulting 

from its broader interpretation. 

 

The second reason provided by the judge for rejecting the Attorney General’s 

argument was as follows. The judge was satisfied that the context within which the 

Champerty Act was enacted in 1897 argued strongly in favour of the use of common law 

while the meaning of s. 1 of the Act was interpreted.156 Common law in 1897 had the 

concepts of champerty and maintenance well entrenched in it and at that time both were 

considered as crimes and torts and by 1897 common law courts had been applying the 

same common law principles to the conduct of the alleged offenders. 157  Since 

champertous behavior was illegal, champertous agreements were considered illegal.158 

Against this background, the language now found in s. 1 was developed to define who a 

champertor would be. The McIntyre judgment also highlighted that prior to enacting the 

Champerty Act in Ontario, the section had been in the UK statute books for hundreds of 

years and it did not appear to create a separate class of champertors other than what was 

known under common law.159 Thus, the judge did not accept the argument of the Attorney 

General that there was no reason to resort to common law when interpreting who should 

be considered a champertor under s. 1 of the Act.160 As mentioned above, if the Court had 

accepted the Attorney General’s argument it would have created another class of 

champertors.161 

 

Moreover, the judge expressed his satisfaction that the interpretation of s. 1 of the 

Champerty Act called for an application of the principle that a legislature was presumed 

not to have intended to change the existing law unless otherwise indicated.162 Since there 

was no language in the Champerty Act that evidenced a clear legislative intention to 

displace what were in 1897 well established and widely applied champerty principles, the 
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judge approached the interpretation of s. 1 on the footing that the Ontario legislature did 

not intend the interpretation suggested by the Attorney General.163 The judge held the 

view that the language of s. 1 and the context in which the Champerty Act was legislated 

fell short of establishing such legislative intent.164 In this judgment based on these reasons, 

the judge concluded that s. 1 of the Champerty Act should be interpreted as resorting to 

common law when deciding who should be considered a champertor.165  

 

Furthermore, the judge articulated that such an interpretation of s. 1 of the 

Champerty Act would also ensure that the fundamental object of the legislation would be 

promoted.166 This was to protect the administration of justice from abuse from those who 

wrongfully maintained litigation.167 The protection afforded by common law was meant 

to ensure that disputes could be resolved in a fair manner and that vulnerable litigants were 

protected from abuse.168  While achieving this, the motives of those involved in the 

litigation had to be investigated so that abusive practices could be separated from those 

that were justifiable and considered beneficial to the administration of justice.169 The goal 

of the Champerty Act was to protect the administration of justice. This meant, the purpose 

of the common law principles related to champerty, and the objective of the Act were 

intertwined. Since both the objectives of common law and the Champerty Act were 

harmonious and coincided, the judge held that interpreting the Champerty Act consistently 

with the common law principles would be helpful in promoting the aim of the Champerty 

Act. 170  In summary, this section showcased the problems caused by champerty and 

maintenance and how in various contexts it has hindered access to justice. 
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Contingency Fee Agreements, Access to Justice and the McIntyre Judgment 

 
As previously stated, the issue appealed was whether the applications judge erred 

in granting a declaration that the proposed agreement between the respondent and her 

lawyers did not offend the Champerty Act.171 In this context another argument submitted 

by the Attorney General was that if the court concluded that s. 1 of the Champerty Act 

should be interpreted in a manner consistent with the common law requirements of 

champerty, then case law should be applied.172 This held that lawyers’ contingency fee 

agreements were per se champertous and therefore, there was no need to establish an 

improper motive.173 The court opined that the motive could be inferred from the nature of 

the agreement itself.174  

 

In response to the above argument the Court held that there was no question that 

for many years the courts in Ontario and England repeatedly held that lawyers’ 

contingency fee agreements were champertous and therefore, unenforceable.175 In the UK 

the key reason why contingency fee agreements were in general unlawful was because 

they were considered contrary to public policy. The McIntyre judgment pointed out two 

more concerns that fuelled the court’s intolerance for contingency fee agreements.176 

Firstly, the courts feared that if lawyers realized that they would be paid only if the action 

was successful, lawyers would be tempted to resort to a host of unethical practices to 

ensure success and payment of their fees.177 Secondly, the courts were worried that if a 

lawyer’s remuneration was tied to recovery in the lawsuit, a lawyer might be lured to 

conduct an action to further his or her best interest rather than that of the client.178 From 

the client’s perspective, they may have been concerned that if this was the case, the lawyer 

might not be fully committed to pursuing their interests.179 Thus, to clarify the second 
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concern of the courts, the apprehension was that the relationship of trust between the 

lawyer and the client would be dented.180  

 

In response to these concerns the Court acknowledged the historical reasons for 

those worries. Nonetheless, the court held that there was hardly any evidence that showed 

that those fears were real.181 Also, there was no evidence that lawyers who had acted under 

informal contingency fee agreements had performed to a lower ethical standard than 

lawyers who were remunerated irrespective of outcome.182 Moreover, based on the benefit 

experienced by many jurisdictions that had permitted regulated contingency fee 

agreements, the Court did not think there was much reason to fear that lawyers would 

engage in any type of abuse to the administration of justice.183 

 

As far as access to justice was concerned, the McIntyre judgment held that from a 

public policy standpoint, a more permissive attitude had developed over the last 

century.184 The costs of litigation had risen exponentially, and this resulted in many people 

being barred from the justice system even if they had meritorious claims.185 The judgment 

pointed out that the change in attitude towards contingency fee agreements could be 

observed in the fact that all other Canadian provinces excluding Ontario had enacted 

legislation or rules of court regulating the use of contingency fees.186 It must be mentioned 

here that even though Ontario had not enacted legislation permitting contingency fee 

agreements for all civil lawsuits, it had recognized the advantages of contingency fee 

agreements for class action lawsuits and enacted the Class Proceedings Act that allowed 

contingency fee agreements for those proceedings.187  Thus, there would have been no 

reason why an access to justice public policy concern which was applicable to class 

actions would not have been applicable to individual litigants.  
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Furthermore, public policy studies also recommended that Ontario should permit 

contingency fee agreements that supported individual litigants.188 The Attorney General’s 

Joint Committee on Contingency Fees which consisted of representatives of the Law 

Society of Upper Canada, the Advocates Society  and the Canadian Bar Association’s 

Ontario section also supported  contingency fee agreements to increase access to justice.189 

An additional perspective to this was that by expanding the usage of contingency fee 

agreements not only could access to justice be improved, but it would also help common 

law to evolve. The McIntyre judgment had not suggested that contingency fee agreements 

should never be champertous. 190  What the judgment held was that contingency fee 

agreements should no longer be considered per se champertous.191 This meant that cases 

should be evaluated and assessed for champerty and maintenance on a case-by-case 

basis.192 

 

Let us now move to the question whether the fears of Ontario regarding 

contingency fee agreements are real. It was observed above that those other provinces had 

also enacted legislation allowing contingency fee agreements. Some provincial 

jurisdictions required them to be filed in court. Also, provincial legislation commonly 

required that contingency fee agreements be in writing. Additionally, clients were 

permitted to seek an examination of the lawyer’s fee. It is noteworthy that even now 

Ontario does not have regulations to have contingency fee agreements regulated. Ontario 

has the Solicitors Act, by which the reasonableness of the lawyer’s accounts may be 

assessed and reviewed. Also, by using the Rules of Professional Conduct the lawyer’s 

ethical behaviour is regulated and any disciplinary issues can be dealt with. In Ontario this 

could be regarded as the basic regulatory framework to regulate the contingency fee 

agreements and most importantly the lawyer’s conduct. The McIntyre judgment 

articulated the view that the advantages to the administration of justice from permitting 

regulated contingency fee agreements in the form of increased access to justice 
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outweighed the fears of abusive practices. 193  In the McIntyre judgment it was also 

suggested that the continuation of per se prohibition of contingency fee agreements on the 

grounds of champerty and maintenance actually defeated the basic purpose of the law of 

champerty, which is the protection of the administration of justice and more particularly 

vulnerable litigants.194 To conclude this section, it could be argued that as compared to 

centuries ago, modern courts are much better positioned to evaluate contingency fee 

agreements and anything that might affect the administration of justice. Also, as 

mentioned in this paragraph, the provincial law societies’ rules now being so stringent, it 

would be highly unlikely that lawyers would be seeking ways to engage in unethical 

conduct and ruin their careers. 

 

Subsequent judgments, influence of the McIntyre judgment and judicial development 
 
 
 Let us now consider judicial developments after McIntyre. In Operation 1 Inc. v 

Phillips,195 the defendants brought an application to stay proceedings due to champerty on 

the part of the plaintiff’s lawyer. The defendant’s lawyer submitted that the proceedings 

involving ‘trafficking in litigation’ amounted to abuse of the process.196 The Ontario Court 

of Superior Justice applied McIntyre and emphasised that it was the motive of the 

maintainer that was determinative of the question of champerty and maintenance.197 The 

Court found from the evidence that the sole motivation for the transactions effected 

pursuant to the agreement between Del Corporation and the Grantees was to authorise 

Lewis, or Lewis and Newbury, by enabling Operation 1 to pursue litigation against the 

defendant in return for a share of the proceeds.198 Moreover, the Court found that the 

defendant’s lawyer’s submission was consistent with the current state of law relating to 

champerty and maintenance as set out in the McIntyre judgment. In that matter the Court 
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accepted the defendant’s application that the sole motive of the agreement was to allow 

the client and the lawyer to pursue litigation for a share of the proceeds.199 

 

In Tri Level Claims Consultants Ltd. v Koliniotis, 200  the question before the 

Ontario Court of Appeal was whether the law permitted paralegals and their clients to 

enter into contingency fee agreements.201 Additionally, this appeal also raised the question 

whether a paralegal could recover on quantum meruit for services provided under a 

contingency fee agreement that was found to be champertous. 202  Although this case 

involved paralegals and not lawyers, application of the McIntyre judgment informed the 

application of the law of champerty and maintenance to contingency fee agreements 

between paralegals and their clients.203 The Court found that in comparison to lawyers, 

the paralegals were not subject to any provincial regulatory scheme that would permit and 

oversee the terms and conditions of contingency fee agreements. 204  Undertaking a 

risk/benefit analysis the Court held that paralegals should be prohibited from entering into 

contingency fee agreements.205 With respect to recovery on quantum meruit the Court 

opined that courts had traditionally refused to grant quantum meruit in cases where the 

contract was unlawful, rather than simply unenforceable.206 Nonetheless, the Court found 

that the contingency fee agreement was created in fair circumstances and any imbalance 

of power was remedied by giving the client time to consult others, therefore, there was no 

evidence of dishonest practice.207 Additionally, the Court was considerate of the fact that 

the paralegal did not know that contingency fee agreements were illegal. In fact, when the 

contingency fee agreement was entered, it was a standard practice. Therefore, in this 

situation the Court allowed the quantum meruit recovery. 
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In Metzler Investment GmbH v Gildan Activewear Inc,208 the issue was whether 

third-party indemnity agreements were champertous. The Ontario Superior Court of 

Justice followed the principles behind maintenance and champerty laid out in McIntyre.209 

There it was held that contingency fee agreements were not, per se, champertous. 

Following the same rationale, the court held that third party funding agreements were not 

champertous either. In considering whether the indemnification agreement in this case 

was champertous, the court considered the ‘motive’ component highlighted in 

McIntyre.210 The court observed that as seen in the McIntyre judgment, the payment to be 

made to Claims Funding International (CFI) was totally related to the sum of money that 

would be finally recovered.211 Furthermore, the court held that it had no relationship to 

the amount paid by CFI, the period of time for which the money was lent and the extent 

of risk borne by CFI or CFI’s exposure to costs.212 Also, there was no cap on the amount 

payable to CFI.213 On these grounds, the court found that it was impossible to conclude 

that the indemnification would not amount to excessive compensation and that it would 

be unjust and irrational to those who would bear those expenses.214  Thus, given the 

circumstances, the court held that it could not declare that the indemnification agreement 

did not engage maintenance and champerty.215 

 

 In St. Lewis v Rancourt,216 one of the issues that the court had to decide was 

whether the University’s agreement to pay St. Lewis’ legal costs for her defamation action 

against Rancourt constituted champerty and maintenance.217 The Ontario Superior Court 

of Justice followed McIntyre and held that paying St. Lewis’s legal fees did not constitute 

officious intermeddling. It was for a legitimate reason and the University’s conduct did 

not constitute improper conduct.218 The Court held that the University’s agreement to 
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finance the litigation did not constitute champerty because there was no agreement that 

the University would receive a share from the litigation proceeds.219  

  

In Bieberstein v Kirchberger, 220  one of the issues before the court required 

determining whether the agreement between Mr. Bieberstein and the Berlin Hypo Bank 

to assign the rights pursuant to eight notarised loan guarantees (also known as 

Acknowledgements) was champertous. 221  The Ontario Superior Court of Justice 

considered  McIntyre and observed that litigation costs had risen, and that courts had 

recognised that there were situations where financial assistance may improve access to 

justice. 222  Furthermore, the court opined that what the courts used to consider as 

‘improper’ had changed and in order to distinguish between interventions which promote 

public policy objectives and those that are champertous, courts had focused on the 

motivation of the intervenor. 223  In this case the court found that Mr. Bieberstein’s 

motivation was not improper and that the transaction between Mr. Bieberstein and the 

Berlin Hypo Bank was not champertous. 224  In this judgment it was noted that the 

Acknowledgments were governed by German law, and it enabled the creditor to recover 

an equivalent amount to the outstanding amount of the loan.225  

 

In Jackson v Stephen Durbin and Associates,226 the question before the court was 

whether a ‘Results Achieved Fee’ charged by the appellant law firm in a family law matter 

was a prohibited contingency fee agreement under the Solicitors Act, R.S.O. 1990, c. S. 

15 (the ‘Act’). The Court of Appeal held that the description of contingency fee 

agreements found in McIntyre predated the statutory provisions in issue and that at the 

time of the McIntyre judgment, the Solicitors Act was significantly different. 227 

Furthermore, the Court opined that the change in the Solicitors Act to include ‘in whole 
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or in part’ appeared to have gone unnoticed by the lower court decisions after McIntyre. 

Thus, the Court found that the clear legislative language provided reason to depart from 

the court’s statement in McIntyre.228 The legislature excluded family law matters from 

contingency fee agreements on public policy grounds and there was no reason to limit that 

exclusion just to agreements tied to monetary results.229 The Court distinguished McIntyre 

and held that the agreement was a contingency fee agreement prohibited by the Solicitors 

Act.230 

 

As these decisions indicate, the application of the principles of champerty and 

maintenance laid out in McIntyre have remained consistent since that decision. One of the 

critical elements that has come to the fore is that the motive of the parties has frequently 

been very significant. Champerty and maintenance has been considered on a case-by-case 

basis, mainly on the grounds of motive. With respect to Jackson v Stephen Durbin and 

Associates distinguishing the McIntyre judgment, this paper supports the view taken by 

the Court of Appeal. Although it seems that in family law matters contingency fee 

agreements would not be applicable, McIntyre successfully opened the doors for them in 

other areas of law.   

 

Commentary 
 

 In Canada, litigation costs are the foremost barrier to access to justice. Instead of 

tackling the issue of costs, what Canadian courts have done is develop mechanisms such 

as pro-bono counsel, interim funding for public interest cases and risk premiums.231 

Nonetheless, it has been observed that such mechanisms have been used very rarely. Thus, 

alternatives to the current Canadian costs system should be found. What the McIntyre 

judgment has done is by allowing contingency fee agreements people to have been 

afforded better access to justice.  
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McIntyre had also indicated the need for legislative change due to the ambiguity 

over contingency fee agreements. The Ontario legislature responded to McIntyre and 

enacted a statutory contingency fee scheme.232 McIntyre had also inspired new funding 

mechanisms and procedures mainly to help the vulnerable.233 Nonetheless, as provided in 

the McIntyre judgment it should be noted that continued per se prohibition against 

contingency fee agreements on the grounds of champerty and maintenance appeared to 

have defeated the basic purpose of the law of champerty, which is the protection of the 

administration of justice.234 More particularly, it was also observed that due to the broader 

operation and application of the centuries old principles of champerty and maintenance it 

had resulted in restricting access to justice with the result that vulnerable litigants were 

suffering.235 

 

Beyond the legislative changes and newer ways through which Canada’s access to 

justice problem had been eased, the role played by the judges inside the courtroom in 

providing access to justice to the socially and economically vulnerable had been long 

underplayed.236  With regard to champerty, maintenance and access to justice, in the 

McIntyre case we have observed how the court interpreted the centuries old doctrines of 

champerty and maintenance and applied the law that resulted in providing access to justice 

to the vulnerable by stating that contingency fee agreements were not per se champertous. 

Such a decision by the court allowed vulnerable people to have had better access to justice. 

Nonetheless, it should also be cautioned that judicial decisions could have also undermine 

access to justice for the socially and economically vulnerable.237  For instance, some 

judges appeared to have discouraged public interest litigation strategies which were 

efficiently devised to challenge regressive legislative measures and such actions of the 

judges might have weakened access to justice for some of Canada’s susceptible groups. 
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In Canadian Bar Association v British Columbia,238 the Canadian Bar Association (CBA) 

brought an action on behalf of low-income people against defendant provincial and federal 

Crown and legal services societies, alleging that civil legal aid had been radically reduced 

hindering access to justice. 239  The court in this matter held that the Canadian Bar 

Association had no standing to bring the lawsuit and dismissed the action. In Christie v 

British Columbia240 it concerned the imposition of 7 percent tax on the purchase of legal 

services.241 The Chambers judge and the Court of Appeal found that the tax breached the 

constitutional right of low-income people to access to justice.242 The province of British 

Columbia appealed and asked the Supreme Court to set aside the Court of Appeal order 

declaring the legal services tax to be unconstitutional.243 The Supreme Court expressed 

sympathy for the cause of the low-income people.244 Nonetheless, the Supreme Court held 

that the materials presented by the defendant failed to establish proof of a constitutional 

entitlement to legal services with regards to proceedings in tribunals and courts dealing 

with rights and obligations.245 In Christie judges did not purposefully act to undermine 

access to justice.246 However, often due to legal principles and the materials considered, 

and even if the judges would like to benefit the vulnerable, it may not be possible.247  

 

Analysis 
 
Champerty and maintenance and their impact on access to justice 
 
 
 The Canadian prohibitions on champerty and maintenance are based on the 

medieval English statute Statutum de Conspiratoribus (Statute Concerning Conspirators) 

that originated in 1305. The current Champerty Act of Ontario is like the language of the 

English prohibition from 1763 which had put a blanket prohibition on all champertous 

 
238 [2006] BCSC 1342. 
239 Above. 
240 [2007] SCC 21. 
241 Above. 
242 Above. 
243 Above. 
244 Above. 
245 Above. 
246 Above. 
247 Above. 



 

51 

agreements. The old English provisions were created so that practices such as 

champertous maintenance tempting towards personal gain, aggravating the damages, 

suppressing, or suborning of witnesses, could be avoided. It has been said that the primary 

objective of the principles of champerty and maintenance has been to prevent litigation 

and not just frivolous litigation.248 Such prevention has had little regard to the merits of 

the case. It could also be suggested that such an attitude originated from an old English 

stance where litigation was seen as a social evil. Hence, prohibitions or barriers towards 

litigation cannot always be seen as an effort to prevent courts from being clogged through 

frivolous litigation, rather it encompasses the bigger social picture of preventing litigation 

in general. Now it could be questioned how discouraging litigation, safeguarding the civil 

justice system from abuse, and increasing access to justice have coexisted? It has been 

noted that despite having the doctrines of champerty and maintenance, courts have taken 

a liberal approach with measures such as exemptions being allowed in providing litigation 

finance. For instance, litigation funds acquired from family members have been 

considered legitimate by the courts and such financial arrangements have not been 

encompassed under champerty and maintenance. It could be contended that such 

expansion has mainly happened as the courts attempted to achieve a balance between 

discouraging litigation and at the same time tried to provide increased access to justice.  

 

The McIntyre case proposed to widen the usage of contingency fee agreements to 

enhance access to justice. Nonetheless, it can be inferred that the judgment did not mean 

to support contingency fee agreements without any regulations. This was the reason the 

judgment held that until Ontario legislated an Act regulating contingency fee agreements, 

the Solicitors Act was in place so that the lawyer’s account could be assessed. 

Furthermore, the court also cautioned against exorbitantly high contingency fees and held 

that it was critical to have such fee agreements regulated and the lawyer’s fees 

controlled.249 This was because if the fees were not regulated, similar abuses to those the 

common law tried to eradicate might persist. It could also be visualised that if contingency 

fee agreements were not regulated, the public would have perceived that litigation was 
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more for the benefit of the lawyers than the clients. Thus, when the whole aim was to 

protect the administration of justice and clients were meant to be offered increased access 

to justice, in this process the fairness to the clients could not be ignored. 

 

Additionally, with the historical failure by the courts to distinguish between 

frivolous and meritorious litigation, the courts may have also realised that due to the 

stricter application of champerty and maintenance access to justice had been unjustifiably 

hindered. Furthermore, the abuses that the medieval English statute sought to prevent are 

no longer practicable in this modern era. It must also be noted that champerty and 

maintenance are no longer criminal offences in Canada. This occurred with the inclusion 

of s.9 into the Criminal Code of Canada, abolishing the common law offences of 

champerty and maintenance in 1953. Nevertheless, the Champerty Act has not been 

abolished in Ontario and this has allowed courts to continue to use it against litigation 

practices they disliked. In general, Canadian courts have not been rigid and have remained 

open to cater to changing circumstances and legal needs. Therefore, on this note it could 

be argued that with respect to champerty and maintenance, Ontario has followed a 

traditional system for too long and it is high time that such an approach is changed. 

Proponents have also argued that champerty and maintenance should be further loosened 

or better abolished as in today’s context such laws are incoherent and the justifications 

held centuries ago should not be allowed to have any force in the present society.250   

 

Having discussed the problems caused by the doctrines of champerty and 

maintenance towards access to justice, it could be questioned whether the Act Respecting 

Champerty be abolished or kept? It has been observed that in multiple American states 

they either never adopted the principles of champerty or maintenance or have legalised it. 

The logic behind the American treatment was that they found those medieval principles to 

be no longer applicable to the modern justice system nor were those principles sufficient 

to keep the American justice system safe from any potential abuse. Thus far, we have seen 

that the doctrines of champerty, and maintenance might have hindered access to justice in 
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Canada. Nonetheless, the discussion this far also has provided the impression that the 

courts have used the doctrines of champerty and maintenance quite wisely. Therefore, the 

idea of totally abolishing champerty and maintenance cannot be supported. On the other 

hand, Singapore, another common law jurisdiction, having considered the adverse impact 

champerty and maintenance could have on the legal profession and administration of 

justice, they have recently abolished the tort of champerty and maintenance so that access 

to justice for the common people could be safeguarded.251 The Amendment Act clarified 

that contracts affected by champerty and maintenance may still be unenforceable if they 

are contrary to public policy or otherwise illegal.252 Additionally, Singapore also amended 

the Legal Profession Act permitting a solicitor to introduce or refer a third-party funder to 

a client, so long as the solicitor had not received any direct financial benefit such as referral 

fees or commission.253 The Singapore Parliament also highlighted the importance of self-

regulation among lawyers, arbitrators, and third-party funders. Singapore has updated the 

Professional Conduct Rules 2015, so that the existence of third-party funding must be 

disclosed by a legal practitioner to the court or tribunal in relation to cost of the 

proceedings, along with the address and the identity of the third-party funder.254 With 

these changes Singapore has seen an increased number of funders setting up offices there 

and practitioners and clients have shown interest in exploring the benefit and opportunities 

offered by third party funding. 

 

Financialization of the Canadian legal landscape is recent, and the McIntyre 

judgment brought to the front the impact of champerty and maintenance on access to 

justice. The discussion on the McIntyre judgment and on champerty and maintenance have 

also given us the opportunity through which to view the legal economics of the emerging 

industry in Canada. In the McIntyre judgment it was observed that without maintenance 

there can be no champerty. Whereas champerty necessarily involves maintenance. It must 
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be mentioned that one of the biggest barriers towards financialization of the Canadian 

legal industry has been the prohibitions based on champerty and maintenance. On a global 

scale, interrelated laws around champerty and maintenance have been liberalised to allow 

greater financialization and this has not led to their legal systems being corrupted. 

Nonetheless, it is also true that such developments have not been uniform across all 

jurisdictions.255 Having considered the example of contingency fee agreements, on one 

hand it could be said that it is one of the ways in which monetary interests aside from 

those of clients could undermine access to justice.256 On the other hand, it could also be 

argued that if the potential conflicts that might arise in the private legal market could be 

better regulated, then increasing access to justice could be provided.  

 

Hence, it could be contended that other methods could be developed to address 

potential abuses of the civil justice system. These could include strict provincial law 

society guidelines for the profession and reforms to the provincial rules of civil procedure. 

Additionally, a lot of the relatively newer areas of law were not around when doctrines of 

champerty and maintenance were introduced. Therefore, it might be advantageous to have 

civil justice reforms that would also accommodate the needs of the newer areas of law. To 

have even such areas of law curbed with champerty and maintenance could be seen as 

unfair to the entire justice system. Furthermore, as seen above, to have a contract between 

independent parties set aside on grounds of champerty and maintenance could be regarded 

as something totally against the ethos of contractual freedom. Again, for contracts for such 

litigation funding agreements, the courts would always remain in a position through which 

any potential abuse of the system could be overseen and avoided.  
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Conclusion 
 
 
 There is no doubt that Canada has been facing an access to justice crisis. Therefore, 

it is considered necessary that all possible ways should be explored by the stakeholders 

through which access to justice could be improved. Nonetheless, would Canada’s access 

to justice problem be solved only if barriers such as champerty and maintenance are 

removed? The answer is no. As seen with the example of Singapore, a conservative and 

cautious approach striking a balance between competing policy considerations of 

facilitating access to justice and preventing abuse of vulnerable litigants and the court 

system, along with self-regulation of the legal profession and the third-party funding 

industry could be the way forward.257 Champerty, and maintenance are only pieces of the 

access to justice puzzle and manoeuvring around those doctrines would only partially 

contribute towards solving Canada’s access to justice problem. It must not be forgotten 

that having rules of champerty and maintenance relaxed would facilitate and welcome 

only wider market-based solutions aimed at solving Canada’s access to justice crisis. 

Under such circumstances, most likely such market solution providers would be drawn 

towards high value cases with high stakes and not towards day-to-day cases where an 

average individual might be requiring access to justice, but unable to get it due to the cost 

barrier. Additionally, the critical access to justice question here is whether market-based 

solutions could contribute something to alleviating Canada’s access to justice problem? 

The answer to this question isn’t straightforward. It could still be said that market-based 

solutions might help but would be insufficient in themselves to solve Canada’s access to 

justice problem. Furthermore, market-based solutions are recent to Canada and even 

though most courts and legislatures have allowed such measures as a tool for promoting 

access to justice, it is difficult to predict to what extent Canada’s access to justice problem 

would be solved by such market-based solutions. Lastly, it would only have to be seen 

how such market solutions would impact the courts, society, and regular individuals for 

whom access to justice is never within reach. 
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Chapter 1 
 
 

The purpose of this chapter is to highlight Canada’s access to justice problem and 

discuss the various ways in which litigants might get litigation support. The flow of the 

chapter is as follows. Firstly, I have enumerated the regular kinds of legal disputes in 

Canada. Secondly, I have discussed how litigation costs and adverse costs present 

themselves as key barriers to access to justice. Thirdly, I have analysed the consequences 

posed by unaffordability of legal advice and representation. Fourthly, I have presented the 

various ways in which litigants might get litigation support, consisting of contingency fee 

agreements, after the event insurance, pro-bono legal services, legal aid, and third-party 

litigation funding.  

 

Kinds of legal disputes in Canada – an overview 
 
 
 The Canadian Forum on Civil Justice referred to the Cost of Justice Report where 

1416 respondents in total recorded that they experienced one or more civil or family 

justice problems during the 3-year reference period of the Cost of Justice survey.258 

Furthermore, the survey revealed that the 1416 respondents out of an estimated population 

of 11,420,890 adults in Canada experienced at least one serious civil or family justice 

problem within the 3 year survey period.259 Moreover, the Canadian Forum of Civil 

Justice’s publication specified that beyond the civil and family justice problems, 

Canadians also experienced problems such as consumer, debt, unemployment and 

problems with neighbours followed by family problems (relating to relationship 

breakdown), problems with wills, incapacity and medical treatment.260 Farrow et al listed 

a few more types of problems such as discrimination, housing, personal injury, treatment 
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by police, disability assistance, threat of legal action, social assistance, immigration and 

criminal charges.261 

 

  There is now the question, what can be done by Canadians when legal problems 

are encountered? The Canadian Forum on Civil Justice referred to the Cost of Justice 

report that exposed 21.3%, approximately 241,884 people, who experienced one or more 

civil or family justice problems, and who did not take any action to address their legal 

problems due to high legal costs.262 At this point it should be mentioned that beyond costs, 

the other reasons for not taking action to resolve legal problems were: people did not think 

that the problem was serious enough, they thought nothing could be done about the 

problem, people contemplated that it would take too much time, some people did not know 

what to do or where to get help, people were uncertain about their rights, people were 

worried that it would just cause more problems and lastly some people had a previous 

problem as well and felt that there was no point in getting help.263 

 

 This section has attempted to showcase some of the regular legal problems faced 

by Canadians. It can be said that these legal problems will remain in every society and 

could affect any Canadian. Nonetheless, the reasons why these problems were not dealt 

with should surely be investigated further. It has appeared that a lot of reasons why people 

did not take any steps to solve their problem were poor education or simply because they 

lacked general awareness about how to deal with the problem. As stated by Canada’s 

Department of Justice, knowledge of such issues could be resolved by wider access to 

information. The most predominant and evident issue to taking steps to resolve their legal 

problem is the cost. It is the main reason why people avoid taking any steps to resolve 

their legal problem. The Government of Canada and the provincial governments have also 

failed to recognize cost as the biggest hindrance to access to justice. Thus, without 

addressing the issue of costs, access to justice cannot be ensured to all residents in Canada. 
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Additionally, if this current pattern continues, the UN standard of ‘leave no one behind’ 

would not be met. Having found that cost stands as the most serious barrier to access to 

justice, in the subsequent section, how high litigation costs stand as a barrier to access to 

justice will be elaborated upon in detail.  

 

Key barriers to access to justice in Canada – cost of litigation and adverse costs 
 
 

Access to justice has been a significant problem in Canada’s legal order and this 

problem persists mainly due to costs of litigation. 264  The growing number of self-

represented litigants is a clear indicator of this problem.265 Nonetheless, it is to be noted 

that this factor is not precisely determinable as there is no concrete statistical data that has 

investigated the number of self-represented litigants and additionally, there is no recorded 

data of people who are outside the legal system due to costs.  At the same time, it must be 

acknowledged that the self-represented section is a cost to the system due to delays and 

longer trials triggered by the lack of knowledge and awareness of the whole legal system. 

Hence, it could be said that private costs of seeking access to justice in Canada are difficult 

to quantify and it is suggested that the private cost may equal or exceed the public costs 

of seeking justice.266 The Hryniak and Mauldin267 judgment shows that today the greatest 

challenge to the rule of law in Canada is ensuring access to justice and this is mainly due 

to the fact that trials are becoming more and more expensive in Canada so that regular 

Canadians cannot afford to defend or go to trial.268 As a trigger effect to this, excluding 

an effective and reasonable means of enforcing rights, Canada’s rule of law is threatened 

and without public settlement of civil cases, common law cannot develop.269  In this 

judgment it was apparent that the need of the hour was a culture shift so that disputes 

could be resolved in timely and affordable ways.270 The Hryniak judgment also pointed 
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out that the cost of attaining justice in Canada is so high that unless there is government 

funding, people would be forced to look for alternatives or simply give up on the justice 

system.271 

 

 As far as adverse costs are concerned, the Canadian system is modelled on the 

English system and under the ‘loser pays’ regime an unsuccessful litigant is required to 

pay a share of the successful party’s costs. When the ‘loser pays’ regime started in 

England, litigation costs were typically less than the damages sought. However, litigation 

costs today sometimes exceed the damages sought. Additionally, a multiple of factors 

have entered calculation of costs which make it difficult to have the risks of litigation 

assessed. Such unpredictability has added to the hardship already faced by middle-class 

Canadians and adverse costs in the litigation system could be regarded as an unfortunate 

barrier to access to justice. As a significant feature about the law of costs, only in few 

matters are prior cases followed as precedents,272 and in others, the courts do not.273 Such 

inconsistent practices regarding adverse costs are problematic because the litigants, 

lawyers and the courts are left with the question of what would be ‘fair and reasonable’ 

costs. It was also observed that the appellate review of adverse costs orders was rare. In 

the Hamilton v Open Window Bakery Ltd274 judgment it was held that an appellate review 

of adverse costs orders would be applicable only in cases where the trial judge erred in 

principle or if the adverse costs award was just wrong. It should also be pointed out that 

adverse costs are in the discretion of the court, and not subject to inflexible rules. The 

winning party may still be sanctioned by the court if that party unnecessarily prolonged 

the litigation, 275  behaved misleadingly or inefficiently, 276  or made a character-based 

allegation (for example fraud) and could not prove it.277 Nonetheless, the litigant cannot 

just hope that something of such nature would occur, and adverse costs would not be 

payable.  
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As seen in McIntyre Estate v Ontario (Attorney General)278 contingency fees have 

afforded common people access to justice which could not be afforded otherwise. 

Nonetheless, litigants under contingency fee agreements must be made aware that when 

the case is lost, they may still be subject to adverse costs even though they would not be 

paying their lawyer. Adverse costs might be dealt with by large corporations, government 

entities or an adequately insured party absorbing them as a cost of doing business. By 

contrast, when a middle-class Canadian would have to satisfy an adverse costs order, they 

are most likely to have their savings and modest assets at stake. Whereas it is also to be 

noted that when an adverse costs order is issued against an extremely poor litigant, they 

would have nothing to lose, and such court orders would not likely be enforced. Thus, in 

this whole scheme the most affected are middle-class Canadians. Fearing adverse costs 

litigation cannot be pursued by middle class Canadians. Even if they started a lawsuit, 

they are often advised by their lawyers to settle so that the risks of adverse costs could be 

avoided. Adverse costs were originally designed to deter frivolous and vexatious litigation 

so it could be punished, a lawyer bringing it would be sanctioned and unnecessary delays 

in litigation would be avoided. Nonetheless, it turned out that the fear of adverse costs has 

even stopped meritorious cases, created an obstruction to access to justice and thereby, 

hindered the development of common law.  

  

Consequences of non-affordability of legal advice and representation 
 
 
 Another way the issue of access to justice in Canada can be understood is to go 

beyond the cost of delivering access to justice and instead evaluate the legal problems of 

the tangible and intangible costs people face every day. The tangible effects are often seen 

as the individual going bankrupt with severe changes to lifestyle due to depleting financial 

resources. Nonetheless, it is noted that the intangible effects can be far greater than the 

tangible ones. The intangible cost to individuals often manifests into poor physical and 

mental health along with loss of employment, or even homelessness, a relationship 
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breakdown, or a disruption of education.279 As a direct consequence of such problems 

faced by individuals, areas such as the health care system, employment insurance, and 

social services can be adversely impacted.280 When part of this social safety net is used by 

individuals undergoing unaffordable legal problems, for example through lost 

productivity and employment insurance due to long absences from work, it causes 

immense costs to the federal and the provincial government which otherwise could have 

been spent on other public welfare projects. Beyond the costs to the state, there is also an 

aggregate cost to the public. Considering another perspective on the consequences of non-

affordability of legal advice it could be argued that there are also temporal costs that could 

be borne by the individuals experiencing legal problems.281  Those temporal costs could 

be in terms of the extra effort taken to obtain civil justice, such as the additional workload 

the person has to do to stay afloat while the lawsuit is ongoing and of course the 

opportunity costs imposed by the time requirements of seeking access to justice. Beyond 

the individual facing the unaffordable legal problem, it has been observed that as a 

cascading effect, the immediate family members and other close ties of the individual 

could also be adversely impacted in one way or the other.  

 

Current ways to address the access to justice problem in Canada 
 
 
Legal aid 
 
 
 In Canada, access to justice is also supported by legal aid services. Canadian 

residents who are poor and incapable of paying for lawyers are helped through legal aid. 

Legal aid services in the provinces are financed by the federal government through two 

sources.282 Firstly, all Canadian provinces are funded by the Department of Justice’s Legal 

Aid Program for criminal legal aid through provincial contribution agreements. 

Immigration and refugee legal aid in the six provinces of Alberta, British Columbia, 
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Manitoba, Newfoundland and Labrador, Ontario and Quebec are also supported by the 

agreement. 283  In the territories, criminal and civil legal aid are supported through 

consolidated access to justice services agreements. 284  Secondly, each province and 

territory in Canada is provided with the federal Department of Finance’s Canada Social 

Transfer (CST) block transfer payment and civil legal aid is an eligible expenditure as per 

the CST rules.285 It is to be noted that policies relating to criminal legal aid are a shared 

responsibility between the federal/provincial/territorial departments and each of them are 

accountable for the delivery of legal aid services based on their own measures and 

policies.286 

 

 Moving on now to highlight some of the issues with the legal aid system in Canada. 

To access legal aid in Canada is difficult. So far, the civil litigation sphere has received 

very little constitutional protection. There is no right to civil legal aid unless s. 7287 of the 

Charter is engaged. Section 7 of the Charter protects life, liberty, and security of the 

person.288 It is not easy to meet the s. 7 requirements in a civil matter and litigants are 

faced with three hurdles. 289  Firstly, through s. 7 no obligations are put on the 

government.290 Secondly, it can only be used to claim if the state has interfered with the 

rights of the litigant and not when the litigant is owed any government assistance.291 

Thirdly, it should be satisfied that the litigant has been deprived of fundamental justice.292 

This cannot be easily met either unless the case is sufficiently complex, and the litigant 

lacks the capacity to understand or present their case. An example of this is the case of 

New Brunswick (Minister of Health and Community Services) v G (J), 293  a child 
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apprehension matter where s. 7 was engaged and the parties were entitled to a lawyer 

afforded by legal aid. Since this matter involved the government, the first criterion under 

s. 7 was met.294 Also, since the state action caused an impact on the psychological integrity 

of the mother, it meant that her security was threatened, thus meeting the second 

criterion.295 Lastly, it was found that the matter was complex, serious and the mother 

lacked the ability to participate in the hearing and thus, the third criterion was fulfilled.296 

This discussion demonstrates that s. 7 protections are so restricted that only a few civil 

lawsuits are considered serious enough to be provided with legal aid.  

 

Moreover, a paper from the Canadian Bar Association pointed out that even 

though the criminal justice system had assured funding, under the CST there was no 

dedicated funding for legal aid.297 This was a concern because the civil justice system was 

basically at the mercy of the provincial governments as they had the autonomy and 

funding that could be allocated as they wish. Moreover, different governments had 

different priorities, and it had been observed that cuts to legal aid budgets were not new. 

Finally, the civil justice system was suffering. For example, the Ontario government in 

2019 reduced legal aid funding and directed the Law Society of Ontario so that no 

provincial money should be used to cover immigration and refugee law and they held that 

those matters were federal and not provincial matters.298 This caused a trickle-down effect 

on community legal clinics which were then forced to scale down operations and had 

offices closed. This was not a standalone incident, and it reflected that legal aid had 

remained a ground for political tussle between the federal and provincial governments. 

Additionally, with the lack of concern of the provincial governments and with no 

dedicated federal transfer funding, civil legal aid could not be maintained or improved. 

Hence, to conclude this paragraph it could be deliberated that legal aid is not the finest 
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way in which access to justice could be ensured in the civil litigation arena. Also, the legal 

aid route is likely to remain inflicted with inconsistencies over funding and general 

governmental inefficiencies. Thus, the proposal to have matters resolved through other 

innovative funding models is even more compelling. 

 

Contingency fee agreements (CFAs) 
 
  

 From ancient times CFAs have been champertous and therefore, they were not 

allowed. What the McIntyre judgment states is that it is not the point that CFAs can never 

be champertous, rather it holds that contingency fee arrangements should not be 

considered per se champertous. 299  Currently, CFAs are allowed in all Canadian 

jurisdictions. Additionally, this has increased access to justice with more accessibility to 

counsel, especially in the insolvency context where the litigants may not be well funded 

to pay their legal costs.300 As an example of how CFAs could be helpful see the case of 

Ruston v Keddco Mfg. (2011) Ltd.301 This was an employment law matter in which the 

employer was trying to bully the employee with less financial resources. In this matter, 

the financial inequality was reduced significantly using CFA between the lawyer and the 

plaintiff. The plaintiff was successful in this matter. At this point it must be mentioned 

that CFAs are rarely found in commercial proceedings, therefore, the access to justice 

argument would not be applicable to commercial proceedings. 

 

 Having discussed how contingency fee agreements have helped to attain access to 

justice, some of the concerns with contingency fee agreements are highlighted in this 

section. Scholars have questioned if contingency fees work in favour of the clients or in 

the favour of lawyers?302 With regard to CFAs it is an immense challenge to have ensured 

 
299 [2002] OJ No 3417 https://canlii.ca/t/1fzl2 accessed 4th March 2021 and Michael Molavi, ‘Law’s 
Financialization: Litigation Finance and Multilayer Access to Justice in Canada’ [2018] 33 Canadian 
Journal of Law and Society 425. 
300 Stephanie Ben-Ishai and Emily Uza, ‘Third Party Litigation Funding in the Canadian Insolvency 
Context’ Insolvency Institute of Canada Vol. 6-1. 
301 [2018] ONSC 2919. 
302 Allan C. Hutchinson, ‘Improving Access to Justice: Do Contingency Fees Really Work?’ [2019] 36 
Windsor Yearbook of Access to Justice 184. 
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that CFA benefits to the litigants are not obtained at an exorbitant cost.303 In other words, 

CFAs although they are promoted as an access to justice tool, they should not be allowed 

to operate in a manner where financial interests of the lawyers would be prioritised over 

the litigants.  To clarify, any rightful CFAs should operate in a manner where interests on 

both sides of the equation, lawyers, and litigants, are equal. This also means that access to 

justice should be obtainable at a reasonable cost and at the same time lawyers should also 

be permitted fair remuneration for their work.304  Additionally, it has also been argued that 

CFAs have increased the number of litigants but relatively have not increased access to 

justice.305 On that note, it could be argued that, currently under CFAs, clients are not well 

protected, nor are their interests advanced. Rather, under the existing circumstances, the 

CFAs have allowed only lawyers to gather larger fees than what would be gained under 

the regular hourly fee arrangement.306 As mentioned, the lawyer’s fee is well deserved, 

however, an enhanced fee should not be afforded through CFAs. About the lawyer’s fees 

and having considered the lawyer’s perspective, it could also be contended that a 

significant number of unsuccessful cases are taken by the lawyers and an adequate fee is 

not received on those files.307 This could also mean that time spent on the unsuccessful 

cases are compensated by the money gained from the successful ones. That said, to always 

consider the benefit of the litigants alone may not be feasible and instances where the 

client is successful, access to justice must be achieved by a much higher price. 

 
 To conclude this section, it could be argued that CFAs are surely a good instrument 

through which access to justice could be achieved. Nonetheless, as observed, with an 

expanded use of CFAs, lawyers could benefit more than the litigants. Mostly due to the 

imbalance between the successful and unsuccessful cases, the concern is highly unlikely 

to be resolved. 
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After the event insurance 
 
 
 Another way in which access to justice in Canada is furthered is through After the 

Event (ATE) insurance. Adverse costs are one of the biggest barriers to access to justice. 

Through ATE policies, the plaintiff is insured against having to pay the defendant’s costs 

if the lawsuit is lost.308 In most cases some amount of costs, fees and disbursements are 

paid by the insurer if the client is unsuccessful. The financial blow of a lost case for both 

lawyer and the client could be reduced by this insurance. 

 

Regarding policy terms, ATE insurance varies widely. The relationship between 

the lawyer, the client, and the insurer is governed by the duties imposed by the insurance 

product and the insurer.309 In the case of After the Event insurance, this could be paid in 

a few ways. Firstly, the premium might be made contingent on a successful resolution 

either through settlement or trial verdict.310 Secondly, the premium might also be charged 

as an entitlement from the recovery. ATE’s being a contingent payment, no premium is 

required to be paid if there is no recovery. When ATE insurance is engaged, it can be said 

that the relationships between lawyer, client and the insurer get too complex.311 Usually 

under the ATE insurance, files can be individually insured. This means that the client and 

the lawyer are both individually paid by the insurer in the event of a lost case. 

Additionally, ATE can also take the form of firm wide insurance. This means that a bulk 

of cases are underwritten by an insurance company as per the contract with the law firm 

handling those cases. It is up to the law firm how the policy is applied to any or all files 

handled by them. Based on that decision, the policy is issued by the insurer to the client.  

 

Having discussed the mechanism of ATE insurance, in this section some of the 

concerns are identified and it is questioned whether ATE insurance could be regarded as 

 
308 Practice Pro, ‘After the Event (ATE) Insurance: What You Need to Know’ 
https://www.practicepro.ca/2018/03/after-the-event-ate-insurance-what-you-need-to-know/ accessed 26th 
March 2021. 
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a reliable way of affording access to justice in Canada. The concerns are as follows.312 A 

lawyer may be required to provide documents and other confidential information to the 

insurer.313 In such situations, the confidential nature of the lawyer-client relationship can 

be compromised. Another contentious issue is where a successful resolution is likely, it 

could be perceived by the client that the cost is unnecessary, and then they insist on a high 

all-inclusive settlement. In such circumstances it can be difficult for a case to get settled.314 

This means that unhappy clients, unresolved matters, and dejected insurers could all lead 

to more litigation and more costs. Same as most insurance policies, there could also be 

situations where the insurer might take an ‘off coverage’ position.315 Additionally, under 

an off-coverage position taken by the insurer prior to trial, the defendant could be informed 

by the plaintiff’s lawyer that the case is no longer covered.316 It could be perceived by the 

defendant that something might have happened to weaken the plaintiff’s case and 

therefore, the defendant could be bolstered to go all-in. Such situations should not happen 

if ATE insurance has been obtained and the ensuing off-coverage position has not been 

taken. ATE policies could also be terminated by the insurer in a multiple of circumstances. 

As seen in the English case of Geophysical Service Center Co v. Dowell Schlumberger 

(ME) Inc,317 the reasons could be if the lawyer was terminated without good cause, the 

conditional fee agreement was terminated, or the lawyer terminated the contingency fee 

agreement. However, in this case the insurer remained liable to pay for any costs awarded 

to a defendant incurred up to the date of cancellation. Again, only in rare circumstances 

could an insurer be made liable to pay up to the date of cancellation of an ATE policy. If 

an ATE policy is cancelled midway through, the purchaser of the policy would be left 

without any coverage and the defendant would not have any security either. Under 

circumstances where a group of cases handled by a law firm are underwritten by insurance 

providers, the contract between the law firm and the insurance provider could also go sour. 

In those situations, the lawyers, the law firm, and their clients will all be exposed to 

 
312 See Alary v Brown [2015] ONSC 3021 and Practice Pro, ‘After the Event (ATE) Insurance: What You 
Need to Know’ https://www.practicepro.ca/2018/03/after-the-event-ate-insurance-what-you-need-to-
know/ accessed 26th March 2021. 
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exceptionally high costs in terms of disbursements and adverse costs. Additionally, with 

respect to ATEs, the case law is inconsistent, and the litigants should be made aware of 

this. Moreover, often the people who cannot access the legal system due to financial 

constraints, would not have the resources to pay an upfront amount to purchase the 

insurance policy either. For example, in Alary v Brown, it was observed that the $100,000 

ATE policy obtained by the plaintiffs cost them $4500. Insurance is also an extremely 

complex area and conditions of ATE coverage would also differ from one case to another. 

This also means that risks could be varied from one ATE policy to another. Therefore, 

there could be no standard contract or ATE policy. 

 

The primary objective of ATEs is to protect the claimant against having to pay 

adverse costs in case the defendant wins the case. This is the real way how access to justice 

is afforded by ATEs. However, only one aspect of the cost problem is addressed by ATEs. 

Even if people might have valid reasons to pursue a lawsuit, ATEs do not help litigants 

with the costs to bring forward a lawsuit nor do ATEs pay the claimant’s ongoing legal 

costs. As already seen in the Hryniak and Mauldin judgment, nowadays the paramount 

challenge to the rule of law in Canada are trials becoming more and more expensive so 

that average Canadians could not afford the costs of running a lawsuit or go to trial.318 

From that perspective it could be argued that ATEs are more of a risk management tool to 

protect the plaintiff from adverse costs rather than financing lawsuits and empowering the 

average Canadians to have their legal problems addressed. It could also be contended that 

the insurance sector is a well-oiled money-making business and to expect them to 

genuinely care for access to justice would be far-fetched. To conclude this section on ATE 

insurance, it can be said that ATE insurance does not offer a comprehensive solution to 

removing the litigation costs barrier to access to justice. Hence, with respect to ATEs, 

Canadians who are genuinely in need of financial help to solve their legal problems still 

need much more financial support. 
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Pro bono legal services  
 
 
 Let us now turn to consider the role of pro bono services in providing access to 

justice in Canada. As previously discussed, significant barriers are faced by Canadians 

while obtaining legal services, especially middle-class Canadians who have little access 

to a lawyer as they do not qualify for legal aid, nor could they afford the costs involved to 

have a dispute settled. Afforded by legal aid and community-based services, the poor 

could still have access to some legal services, nonetheless, even the legal needs of the poor 

are left unmet. Pro bono legal services are a way in which public interest is served by 

lawyers as a matter of professional responsibility ensuring that meaningful access to 

justice is maintained.319 It can also be said that without access to justice, public confidence 

in the legal system would be eroded and the significant role played by the lawyers in 

ensuring access to justice could be forgotten.320 

 

 This brings us to question whether the problem of access to justice in Canada could 

be solved with pro bono services? One of the significant ideas proposed where access to 

justice could be solved is through mandatory pro bono services.321 To this effect, three 

issues have been identified.322 Firstly, pro bono has been mischaracterised as charity.323 

Instead of being a charity service, it has been argued that based on the public asset theory, 

pro bono services are a part of a lawyer’s societal contract with the people.324 Secondly, 

pro bono services could not be a means by which Canada’s access to justice problem could 

be solved.325 Nonetheless, pro bono services could be identified as one of the instruments 

in the toolkit. Thirdly, if pro bono services were widely offered, the government would be 
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easily let off the hook and this should not happen.326 This is from the perspective that 

access to justice is a prerogative of the federal and provincial governments. Hence, it could 

be contended that any government shortfall in having their fundamental responsibilities 

fulfilled should not be shouldered by lawyers providing mandatory pro bono services. 

More frankly, the reality is that there has been a short supply in the government legal 

budget in Canada as obviously, there has been a constant requirement to fund healthcare 

and education instead. On that note, if pro bono services are expanded and given more 

professional commitment, it could mean the government would be encouraged to continue 

underinvesting. An additional opinion is, even  though law students in Canada are allowed 

to provide access to justice to the needy, the Equal Justice Report does not appear to have 

endorsed mandatory pro bono services for law students. 327  Having considered the 

perspective of the law firms providing pro bono services within their community, it is in 

no doubt that it would encourage better individuals, improve the firm’s reputation, enrich 

morale, improve job performance, acceptance and retention as well as leading to 

community minded individuals being recruited.328 Nonetheless, this is not straightforward 

and with the commercial nature of law firms, this is easier said than done. Additionally, it 

would be difficult for the law firms to meet their billable hours and at the same time have 

resources set aside for pro bono service. This also means that pro bono services could be 

offered by only a handful of larger law firms who could afford to subsidise the services 

from the firms’ other revenue or absorb the loss for having undertaken pro bono cases.329 

 

To summarise, this section is not meant to have negated pro bono services. Rather, 

this section acknowledges the efforts of the lawyers, law students, law firms and low-

income legal clinics engaged in pro bono services. Nonetheless, at the same time, it must 

also be critically recognised that the key barrier to access to justice in Canada is the cost 
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of legal services and putting the burden on pro bono legal services or low-rate legal 

services to have Canada’s access to justice problem solved could be argued as not a 

feasible and long-term solution.  

 

Also, from the above sections we have seen that legal aid, CFA’s, pro-bono legal 

services, ATE insurance policies have all contributed in varied degrees towards addressing 

Canada’s access to justice problem. Additionally, we have also seen some of the pressing 

concerns arising from each of these methods and how they have been emphasised. 

Therefore, it could be argued that the current litigation support system available for 

litigants is far from being complete. This is where a recent litigation support system, third-

party litigation funding comes in. In the next section it will be discussed how third-party 

litigation funding could contribute towards mitigating Canada’s access to justice problem. 

Nonetheless, it must be borne in mind that third party litigation funding is not a complete 

answer either. 

 

Third party litigation funding 
 
 

The concept of an unrelated party to a lawsuit affording capital or other resources 

to a party involved in a lawsuit is not recent. As compared to the ancient times of financing 

disputes, the key distinctive feature of present commercial dispute financing is that the 

funding is provided by a commercial entity whose sole business is the financing of 

disputes. 330  The third-party litigation funding industry originated in Australia in the 

1990’s and in the beginning, it found application mostly within insolvency proceedings.331 

Considered together, both the modern and traditional ways represent various forms of 

third-party litigation funding that are now available to litigants. This means that in the 

modern form, the third-party litigation funding industry has shifted away from financing 

only disadvantaged litigants and has taken the form of sophisticated corporate finance 
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with increasing diversity of disputes financed.332 From the view of access to justice, one 

of the drivers of the third-party litigation funding being global is enabling individual 

claims to be brought forward which would not have been possible otherwise.333 Even 

though access to justice is not the primary goal of third-party litigation funders, it has been 

said that it tends to increase the access to the legal system for the poor and the 

disadvantaged people.334 Third party litigation funding could also be used in a multitude 

of commercial and consumer matters. However, it has been observed that in Canada the 

youthful third-party litigation funding sector has been led by class actions. In the class 

action context, it could be said that access to justice is promoted when third-party litigation 

funding is engaged thus providing monetary resources to spread out the risk exposure,335 

so that collective redress could be achieved. 

 
Hence, it could be contended that third party litigation funding is a device through 

which access to justice could be enhanced. With respect to financial involvement of an 

unrelated party, the McIntyre judgment also led to the development of the third-party 

litigation funding industry in Canada. Hence, it is with no doubt that any financial 

assistance provided to a litigant, access to justice would be served. The dynamics of third-

party litigation funding and access to justice are not simple. Whether third party funding 

has really afforded Canadian’s access to justice and the concerns around it, will be 

developed and dealt with in subsequent chapters. 
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Chapter 2 
 
  

 This chapter attempts to address the arguments raised against third party litigation 

funding in its two common forms. The two different ways through which third-party 

litigation funding could be provided are: 

 

1. Where A funds B to sue C, and this is the most common method 

2. Where B assigns the claim against C to A  

 

The chapter asks two questions: 

 

1. In relation to these two ways of providing third-party litigation funding, are they 

against public policy and among other problems, is maintenance and champerty 

the villain? 

2. Could a case be made that the assignment of claims be a suitable alternative way 

of providing litigation support for B and a way for making a profit for A? 

 

 The progression of the chapter follows this course. Firstly, the forms of third-party 

litigation funding with their advantages and disadvantages have been put forward. 

Secondly, it is questioned whether the assignment of claims might be better than providing 

direct financial assistance. Thirdly, the legal problems deterring development of third-

party litigation funding are discussed. Fourthly, ethical concerns have been pointed out. 

Fifthly, additional concerns involving third-party litigation funding have been considered. 

Sixthly, case laws of the UK, Australia, the US, and Canada have been examined. The UK 

case law has been put before Australia, United States and Canada because third-party 

litigation funding generally is more advanced than in those jurisdictions. The UK courts 

have addressed the issues of maintenance and champerty much more thoroughly. 

Seventhly, an analysis of the United States and Australian case laws have been provided. 
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In this section it has been deliberated how those jurisdictions have dealt with champerty, 

maintenance and third-party litigation funding in general. Eighthly, Canadian case laws 

have been assessed. Ninthly, it has been questioned if champerty and maintenance is the 

villain and what lessons Canada could draw from the UK, Australia, and the US. 

Subsequently, it has been questioned if there are any reasons why Canada could not 

implement some of the best practices? Tenthly, matters suitable and unsuitable for third 

party litigation funding have been considered. In conclusion, it has been briefly discussed 

how Canada could resolve issues around adverse costs and regulatory issues to make third 

party litigation funding attractive and implementable. Furthermore, it explains why the 

development of third-party litigation funding should be encouraged in Canada despite the 

problems. 

 

In this chapter, as compared to the other common law jurisdictions, more weight 

is given to Canadian case law. Additionally, Canadian case law is considered under two 

headings, direct financial assistance, and assignment of claims. This is not a thesis 

presenting a detailed comparative study of the commonwealth. Therefore, the reader is 

advised that case law from other jurisdictions is used only as examples. There is no 

comprehensive list of cases, just a selection to demonstrate how third-party litigation 

funding was treated in those jurisdictions. 

 

Forms of third-party litigation funding 
 
Direct financial assistance 
 
 

Third party litigation funding could have been in various forms. Direct financial 

assistance, the most common model, involved the litigation funder agreeing to pay a 

plaintiff’s disbursements. This assured a plaintiff’s disbursements, professional fees and 

indemnified the plaintiff in the event of adverse costs having been awarded in exchange 

for a share of the proceeds of any successful litigation or settlement.336 To clarify, third 

party litigation funding usually involves a third party otherwise unconnected to the 
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litigation, who has agreed to pay some or the entire litigation costs in exchange of a portion 

of a party’s recovery in damages or costs.337 

 

Advantages 
 
 
The benefits of direct financial assistance are:338 
 
 

1. Direct financial assistance provides access to justice. With Canada being a loser 

pays jurisdiction, such third-party litigation funding could be used to provide 

indemnification again adverse costs. Moreover, this is non-recourse. Which means 

if the case was lost, the claimant owed no money to the funder. Direct financial 

assistance has been more prevalent in the case of David versus Goliath claims, 

mostly class actions, where without financial assistance in most cases the litigants 

may never move past the certification stage. For the funder, it gets a chance to 

make profit. 

2. Under direct financial assistance, the practice in Canada has been that the third-

party funding agreement must be approved by the court before being implemented. 

Hence, any presence of the elements of champerty and maintenance could be 

identified beforehand and rectified.  
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Disadvantages 
 
 

There are no disadvantages at this level. The general ethical and regulatory issues 

to do with third-party litigation funding will be specially addressed in Chapter 3.  

 
Assignment of claim 
 

Under assignment of the claim, the whole title and the interest in the lawsuit is 

assigned by the plaintiff to the buyer.339 This is an alternative to B getting money from A 

to sue C, B could assign the claim to A and get money up front. It could also be a 

combination of both. For instance, the litigant is paid either cash or by shares in the 

litigation gain. B then largely drops out of the picture. Obviously, A will be required to 

provide discovery to C and comply with other procedural requirements to ensure C gets a 

fair trial. Discovery can only be provided by B. Therefore, the assignment contract 

between A and B should be made to bind B into providing discovery etc. When claims are 

assigned, the title to the claim are acquired by the buyer. Therefore, even if the plaintiff 

retains significant shares in the litigation proceeds, complete authority and control over 

the litigation would be exercised by the buyer. 

 

The assignment of claims could have occurred in multiple situations.340 Some 

examples are, firstly, a sale of real or personal property could have been accompanied by 

the assignment of the tort claims for injury to the property.341 This could have occurred 

prior to the sale. Secondly, tort claims could have been assigned.342 Thirdly, several 

victims of tort could have assigned their claims to a representative victim to have brought 

the lawsuit.343 Fourthly, there have been instances where liquidating partnerships have 

assigned tort lawsuits to their previous partners.344 Fifthly, tort claims could have been 
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assigned to pay off a pre-existing debt, and where creditors had sought an agreeable 

security interest in tort causes of action with settlement offers or judgments.345 Sixthly, 

the assignment of claims has also happened to secure the payment for services provided 

by doctors and hospitals.346 Seventhly, the assignment of claims could also have been 

accepted by lawyers to secure the contingent fees amount.347  These are some of the 

examples where claims could have been assigned along with their derivative rights. 

 

Remarkably under s. 38 of the Bankruptcy and Insolvency Act348 in Canada an 

assignment of claim of a bankrupt estate to a creditor is permitted. Due to this provision 

in the arena of bankruptcy and insolvency, third party litigation funding is allowed to 

operate in a somewhat different manner as compared to other areas of litigation.349 To 

clarify, due to the operation of s. 38 of the Bankruptcy and Insolvency Act, a statutory 

exception is carved out to the rule against champerty and maintenance. Therefore, 

compared to the rules applicable to third-party litigation funding companies concerned 

with civil and commercial litigation matters, rules regarding third-party litigation funders 

involvement in lawsuits involving a bankrupt estate are found to be less stringent. 

 

In the next section, as compared to direct financial assistance some of the 

advantages and disadvantages of assignment of claims have been highlighted. 

 

Advantages 
 
 

1. The biggest advantage is that the claimant is given money upfront. The money 

could then be used to pay bills and other living expenses. Also, having received 
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the required remuneration, the plaintiff need not become a victim to a well-funded 

defendant.350 

2. The assignor is relieved of the stress and worry of litigation and won’t be liable 
for costs. 

3. There is an adage. Justice delayed is justice denied. Under an assignment of claim, 

the upfront compensation received by the assignor can be regarded as a quicker 

access to justice and in other terms, access to justice is being promoted. It can also 

be argued that in an assignment of claim access to justice is paramount for the 

assignor, and for the assignee it is another profit-making transaction for which they 

are already prepared to wait. 

 
Disadvantages 
 
 

1. When a claim is purchased, it’s a general purchase contract and approval of the 

courts are not required. Therefore, it could be argued that law should recognise 

that there is no champerty and maintenance here. However, after the purchase was 

completed, such an assignment could still be dismissed by the courts upon being a 

champertous agreement. The buyer might avoid such a dismissal by bringing the 

lawsuit in the plaintiff’s name. Under such circumstances, the proceeds of the 

judgment or settlement would be paid to the plaintiff. After a substantial recovery 

the plaintiff might terminate the agreement with the buyer and the agreement 

would be unenforceable due to champerty.351 In situations as such the buyer would 

lose money and would be left with no remedy.  

2. When claims are assigned, the valuation of the claim is not an exact science. The 

litigants and their lawyers would be the best judges regarding the value of the 

claim. However, blinded by the benefit of instant realisation of funds, the actual 

value of the lawsuit could be overseen.352 Therefore, it could be suggested that for 
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determining the value a system could be adopted based on a previously reported 

case law, that was updated for inflation and algorithm-based analysis. This way a 

near accurate value of the lawsuit could be determined and a settlement outcome 

could be predicted.  

 
Is direct financial assistance always better than assignment of claims? 
 
 

Having observed the advantages and disadvantages for the two forms of third-

party litigation funding as against each other, moving on now to evaluate if the 

hypothetical assignment of a claim could be a better option as compared to direct financial 

assistance. The most obvious benefit of assignment of claim is that B is guaranteed money 

and it is paid upfront. The risks of losing the case and possible adverse costs are passed to 

A, and B need not wait for months or years. Any litigation is expensive and could be time 

consuming. Regardless of the strength of the case, at times having considered the cost-

benefit analysis it might be worth assigning the claim to an eager buyer.353 Nonetheless, 

the key disadvantage is that B might get less money than what B might get if the case was 

directly funded by A and not sold to A. However, guaranteed, and early money for B is 

often worth it. 

 

 From A’s perspective, the benefits of the assignment of claim are not that clear. A 

gets to run the litigation and it need not be left to B’s lawyers, who might be unknown to 

A and not as experienced or competent as A would employ. Since A would run the lawsuit 

as if it was A’s own, it would not be held as intermeddling in B’s lawsuit, hence, no 

maintenance or champerty. In the assignment of B’s claim to A, B’s continued cooperation 

would still be required in terms of making witness statements and providing evidence in 

court. The defendant would be entitled to discovery and B has all the material. If A cannot 

ensure discovery from B, it may be barred from pursuing the lawsuit. Therefore, it would 

be required to have a contract regarding cooperation that could be ‘enforced’. B being 

contractually obliged to cooperate may not be enough. If B defaults, A would be left with 
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only damages claimed against B. Again, if B had no means to pay A, A would have no 

enforceable remedy. As a remedy to this, A may be required to ensure that B is paid in 

stages. To clarify, B is paid only when certain steps in the litigation are completed. In 

contrast, it could also be contended that if B is paid in stages and B needs to wait until the 

end of the lawsuit to get fully paid, the whole purpose of getting paid upfront under 

assignment of claims could be defeated. 

 

 Now the question arises, could the assignment of claims be a better way of funding 

litigation? At this point a definitive answer cannot be given whether this would work. It 

would totally depend on what could be agreed between A and B, and it is also known that 

often a higher bargaining power is carried by A. However, there might be cases where B 

is prepared to assign the lawsuit but not litigate. That said, in this section it is not 

deliberated that assignment of claims is a better idea. It is simply put forward as something 

that might be given a thought by the litigation funding industry. It could be a better option 

sometimes. 

 
Legal problems deterring the development of third-party litigation funding 
 
 

Champerty and maintenance 
 

Canadian courts have acknowledged that access to justice has been unjustifiably 

restrained due to a harsher application of champerty and maintenance.354 This has been 

the key legal problem due to which third-party litigation funding could not be applied on 

a wider scale.355 Additionally, there had been a historical failure to distinguish between 

frivolous and meritorious cases. The McIntyre judgment recognised the benefit of 

contingency fee agreements and departed from the view that all types of financial support 
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to a litigant led to violation of the principles of champerty and maintenance.356 It was also 

found that when a non-party is concerned about the litigant’s rights or had a genuine 

interest in the outcome of the lawsuit, the non-party’s financial involvement was not 

maintenance, nor did it violate the Champerty Act.357  

 

At this point, it could also be said that the court process was too expensive for it 

to have been funded by the state and for litigants to have participated in. Hence, in this 

modern era to have had the legal system more constricted with the strict application of the 

doctrines of champerty and maintenance would have hampered access to justice. Hence, 

it could be argued that if the government had thought that the present kind of litigation 

funding helped to achieve access to justice, it was for the government to establish a regime 

permitting it. And that it would again have been up to the government to decide whether 

some safeguards against any potential abuse of the system should have been incorporated 

in the relevant legislation. 

 

For more on the legal problems caused by champerty and maintenance deterring 

the development of third-party litigation funding, please refer to the case note and 

legislative section of this thesis where these two doctrines have been elaborated on in more 

detail. 

 

Ethical concerns 
 
 
 The civil justice system has been slow, too adversarial, and too expensive. Often 

even though the poor and the middle class may have had valid claims, those claims could 

not be pursued due to litigation costs. Hence, from such common situations, it could be 

said that third-party litigation funding could be used to reduce financial barriers in the 
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legal landscape. The advantages and disadvantages of both forms of third-party litigation 

funding has been enumerated in the beginning of this chapter. At this point, it should be 

questioned whether third party litigation funding comes with ethical concerns or not. It is 

a well-known fact that the rate of interest or the share of profits claimed by the third-party 

funders are very high. This has mainly attributed to the high risk undertaken by the funder. 

Having considered the case of Canada, where the third-party litigation funding industry 

was not regulated, price gouging of the vulnerable and indigent litigants cannot be ignored 

from an ethical standpoint.358 It has also been debated that third-party litigation funding 

could mainly have two forms of ethical implications, micro and macro.  

 

The macro level ethical questions were mainly whether commodification of 

litigation should have been allowed? Should non-parties to a dispute be allowed to make 

a profit using the legal system? Should any limits be put on the nature and function of the 

third-party funding companies?359 Concerning macro ethical implications, it was observed 

by another scholar that such ethical concerns could have been classified under two 

categories. 360  They were firstly, fear of negative social consequences and secondly, 

concern over commodification.361 The scholar ultimately believed that neither of these 

two arguments were persuasive as he called them antiquated and arbitrary.362 Regarding 

commodification of litigation, the key argument was that investment in litigation should 

have been prevented because it was inconsistent with certain moral principles and litigants 

should not have been allowed to develop the view that legal rights were just another 

commodity that could be bought and sold.363 However, it could be said that money is a 

large barrier towards litigation and consequently to access to justice. If money could be 

used to solve the barrier, no harm could be seen in that. Also, it had been found that 
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through third party litigation funding, vulnerable people could be provided with access to 

justice. Hence, it could also have been held that in commodification of the legal system, 

benefits outweighed the demerits.  

 

The micro level concerns were regarding ethical risks associated with lawyers' 

professional duties to their clients.364 These concerns have also been mentioned in other 

areas of this thesis and they included concerns about who controls the litigation, conflicts 

of interest, champerty and improper fee-sharing.365 This is mainly about the lawyer’s 

ability to give clear advice to the client about the third-party litigation funding itself. 

Sebok identified the same as the malpractice problem.366 The author questioned who 

should have borne the price of guaranteeing that the clients had received competent 

litigation investment advice. If the law of professional responsibility had made it very easy 

for the lawyers to have had their scope limited to representation, then the only reason why 

additional responsibility towards providing litigation investment would have been handled 

was for extra money.367 The author also pointed out that worst yet, due to the fear of 

malpractice risk, the clients could have been steered away from litigation finance simply 

to minimise the lawyer’s liability costs.368 Then a question arose, would it have been 

considered ethical for the lawyers to have steered people from litigation funding so that 

their own malpractice could have been reduced? Sebok answered no and mentioned that 

as it was held in Giuliani v Halton (Regional Municipality),369 lawyers and judges should 

have been encouraged not to view third party litigation funding with suspicion but instead 

they should have embraced it as a new financial product. It could also be argued that in 

Canada the malpractice risk was minimised by two factors. Firstly, all litigation 

investment contracts were reviewed by the court early in the litigation and surely prior to 
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certification.370 Secondly, champerty was still illegal in Canada and the consequences of 

funding of champerty could have led to a transaction being set aside.371 All lawyers are 

expected and obligated to work towards advancing access to justice. It could also be said 

that clients need professional advice about litigation funding packages. Therefore, 

unbiased advice should be provided by the lawyers or else they should find someone who 

can.  

 

Additionally, another ethical issue observed with regards to third party litigation 

funding was that such funding might compromise a lawyer’s independence. Wendel 

explained that this concern had been exaggerated.372 It was suggested that lawyers were 

already permitted to enter relationships that posed the prima-facie risk to the lawyer’s 

independence, namely through contingency fee agreements and situations in which the 

lawyer’s fees were paid by the party’s insurers.373 Both of these methods of representation 

raised a similar conflict of interest and the question of the lawyer’s independence. Such 

risks had been managed using market mechanisms and to an extent through rules of 

conduct. The author concluded by stating due to a third-party funding arrangement, no 

different kind of relationship was created between the lawyer and the client other than the 

relationship that had been accepted in the legal profession for centuries.374 Nonetheless, it 

could be contended that the third-party litigation funding, having been relatively new in 

Canada, would have been dependent on the extent to which the funding industry was 

regulated or overseen. This was mainly so that self-interested behaviour of the funder 

could be mitigated. 
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Furthermore, alternative ethical fear highlighted that involved third-party litigation 

funding was over the control of the lawsuit. This issue has been analysed more under the 

heading - What about the contentious issue of control of the lawsuit? in Chapter 3. 

 

Also, a supplementary issue that had been observed was in the legal doctrine where 

there was no difference between commercial and consumer litigation investment.375 It was 

said that they were functional. 376  This meant, unless particularly required by the 

considerations of public policy, the contract did not differentiate between consumer and 

commercial litigation investment.377  Sebok argued that to the degree that there were 

serious issues raised by litigation investment by lawyers, such issues might have required 

courts and the bar committees to distinguish between clients who sought consumer 

litigation investment and the commercial clients who sought commercial litigation 

investment.378 It might have been the case that, as with the consumer protection law, that 

the line demarcating consumer and commercial clients was formal and would have been 

over inclusive in some other instances.379 Nonetheless, Sebok contended that there was no 

argument against adopting a rule that imposes different ethical obligations on lawyers 

whose clients clearly fall into either consumer or commercial categories.380 The scholar 

also mentioned that such a proposal was just for argument’s sake and to have had it 

recognised that such rules fitted imperfectly, and if applied, could have required 

discretion.381 The counter to Sebok’s argument, considering the commercial litigation 

funders were often too sophisticated to deal with, were extra ethical standards and 

vigilance should have been considered. This was so that the comparatively vulnerable 
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consumer litigants could have been protected from any likely exploitation by the third-

party litigation funders.  

 

Additional concerns 
 
 
 Beyond ethical concerns, the third-party litigation funding industry is not without 

additional concerns. The reader of this thesis has been informed that some of the content 

in this section was already enumerated under the demerits of third-party litigation funding 

subdivided into direct financial assistance and the assignment of claims.382 Also, while 

this thesis was written, it also was observed that some overlap between the ethical issues 

and additional concerns linked to third-party litigation funding, could not be avoided. 

 

 Regarding direct financial assistance, and considering that the Canadian third-

party industry is relatively new, it is often hard to persuade funders to support cases which 

are not lucrative, however meritorious those cases might be.383 With monetisation of the 

justice through third-party litigation funding, another popular apprehension is that clients 

could be encouraged to choose only pecuniary benefits over non-pecuniary recoveries.384 

Hence, in third-party funded cases financial compensation could be given more preference 

as compared to court ordered preventive measures and deterrence. Also, we know from 

the literature that third-party litigation funding in Canada is not regulated.385 Thus, without 

a regulatory framework, it is an unanswered question as to who should address conflicts 

that arise in the third-party litigation funding market. Additionally, in Canada, the third-
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party litigation funding market is mainly dependent on financing class action lawsuits. 

Any profit withdrawn from the pay-out means the class members could be seen as working 

against the class members who at first could not have brought the lawsuit due to 

unaffordability.386 Most of the third-party funded cases are settled out of open court. Thus, 

lesser cases that had been tried means the judicial development of commonly funded areas 

of law could stagnate and in certain instances, courts are prevented from setting useful 

precedents. 387  Due to such unresolved concerns, direct financial assistance could be 

unappealing and arguably Canada’s overall goal of addressing the issue of access to justice 

has suffered. 

 

 With respect to the assignment of claims, when claims are transferred to the new 

buyer, the lawyer-client relationship with the claimant ceases.388 Hence, no lawyer duties 

and obligations are owed to the plaintiff. No permission of the judiciary is required to sell 

a lawsuit. However, the courts could set aside the transaction on grounds of champerty. 

Also, it is to be noted that buyers of lawsuits are there to profit from the transaction and 

in most cases, the seller is likely to have been offered less money than the actual worth of 

the lawsuit.389 Lastly when matters are assigned, continued cooperation of the original 

claimant could still be required. Again, if the assignor after receiving the money does not 

cooperate, the assignor would be sued for breach of contract. This is an unfavourable 

situation, and such undesirable costs could make the assignment of claims unattractive. 

 

Moreover, Issacharoff reviewed third-party litigation funding and highlighted the 

governance problem in mainly class actions. 390  This is where an agent controls the 

distribution of the surplus between the agent and various principals.391  Starting with 

Gildan, Canadian courts had expressed concern over not just the absolute rate of return 
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earned by funders (which was in issue in Guiliani) but also the balance of control between 

the third-party funder and the class represented by the representative plaintiff and the 

lawyers representing the class.392 For instance, the court held that the funder could not 

claim to attend settlement discussions.393 As observed by Wright and O’Brien, in the later 

cases like Dugal v Manulife, the third party litigation finance contracts were considered 

acceptable because no attempt was made by the funder to seize any control over the 

litigation; the funders at the most had the right to be informed of various aspects of the 

advancement of the lawsuit.394  

 
 The next section carries case laws from the UK, Australia, the US, and Canada, 

and analyses these cases. The purpose is to show the general attitude of these courts 

towards third party litigation funding and how the doctrines of champerty, and 

maintenance have been applied by them in the modern era to avoid any abuse of the justice 

system. It also questions; what lessons Canada could learn from those jurisdictions?  

 
 
United Kingdom case law 
 
 

Tatiana Akhmedova v Farkhad Akhmedov, Temur Akhmedov and others395 is an 

important case on third-party litigation funding that involves family law. This was a high-

profile divorce matter in which the husband was ordered to pay the wife £453,576,152 by 

way of financial remedies consequential to their divorce.396 The husband had not paid a 

dime of that award and enforcement realised only about £5 million was paid.397 In this 

judgment the modern application of the doctrines of champerty and maintenance were 

witnessed. In the case at the bar, third-party funding was provided post judgment and it 

was meant to enable Tatiana to secure the sum of money already awarded to her.398 The 

Court held that the modern law of champerty did not reflect the attitudes set out in the 
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older case law. 399  The judgment maintained that the present applicable tests for 

maintenance and champerty were set out in the Giles v Thomson400 judgment. In the Giles 

judgment it was held that maintenance and champerty (where profit is involved) would 

only be established where there was ‘wanton and officious intermeddling with the disputes 

of others in which the maintainer had no interest whatsoever and where the assistance he 

rendered to the one or the other party is without justification or excuse’. The Tatiana 

judgment held that the modern law of champerty was equally applicable in the family 

division as in the other divisions.401 In this judgment the Court held that the third-party 

funding agreement was non-champertous.402  

 

In Arkin v Borchard Lines Ltd et al,403 Arkin persuaded MPC to agree to fund the 

expert evidence and the cost of organising documents on a contingent fee basis and MPC 

would be paid only if the claim succeeded. As per the funding agreement MPC would also 

receive a share of the damages recovered.404 The Court observed that MPC took no part 

in the decisions as to the conduct of Mr Arkin’s case and even though MPC were always 

kept informed, they did not attempt to control the litigation.405 Moreover, the Court held 

that in this case, support was not attended by adverse features which would offend against 

the prohibition of champerty, and such support was to be encouraged and not 

discouraged.406 The court opined that the support also furthered public policy objective of 

furthering access to justice and held that the funding agreement was non-champertous.407  
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Australian case law 
 
 

A prominent case from Australia was the Campbells Cash and Carry Pty Ltd v. 

Fostif Pty Ltd408 case. There were three issues in this matter. Nevertheless, considering 

the relevance to this thesis, only one issue before the High Court has been discussed here. 

The issue was: 

 

1. Whether the proceedings nonetheless should have been stayed as being 

contrary to public policy or as an abuse of process.409 

 

The Court held that the examination of questions of public policy must begin at 

consideration of the Maintenance, Champerty and Barratry Abolition Act 1993 (NSW) 

("the Abolition Act"). 410  The crimes and torts of champerty and maintenance were 

abolished, however, the rule of public policy remained.411  

 

S. 6 of the Abolition Act assumed that when the statute was enacted there may 

have been a more broadly based rule in the Australian common law. Section 6 provided:412 

 

‘This Act does not affect any rule of law as to the cases in which a contract is to 

be treated as contrary to public policy or as otherwise illegal, whether the contract 

was made before, or was made after, the commencement of the Act’ 

 

The Court held that it was evident from s. 6 of the Abolition Act that questions of 

maintenance and champerty were not to be regarded as always legally immaterial.413 S. 6 

as interpreted by the Court suggested that considerations of public policy and illegality 
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could still arise in connection with contracts dealing with champerty and maintenance.414 

The Court opined that in the Abolition Act it was not stated explicitly whether questions 

of maintenance and champerty were relevant to the issues of abuse of process.415 With 

that, nor was it dealt directly what scope was to be given to public policy or doctrines of 

illegality when the conduct in question was no longer to be characterised as tortious or 

criminal.416 Therefore, as per the Court to have considered what scope might be given to 

public policy and illegality in this context, it was necessary to have a closer look at the 

development of the law of maintenance and champerty.417 The Court found that none of 

these considerations warranted the formulation of an overarching rule of public policy.418 

Also, the application of either of the doctrines would have barred the prosecution of an 

action where any agreement had been made by a third-party funder to prosecute the 

litigation.419 The Court maintained that to have adopted a rule in either form would be too 

broad of an axe to the concerns that may be seen to lie behind the fears.420 Consequently, 

the Court held that the third-party funding agreement did not involve maintenance.421   

 

The case of Equuscorp Pty Ltd v Haxton 422  was a matter that involved an 

assignment of claims. Equuscorp was not a party to the loan agreements.423 They were 

made by Rural Finance Pty Ltd (Rural), which was a participant of a cluster of 

corporations controlled by the promoters of the schemes.424 The invitation to invest in the 

schemes was made in contravention requiring the issue of prescribed interests. 425 

Equuscorp, as distant financier of the group, took an assignment of the loan agreements 

from the receivers and managers of Rural after the business collapsed. Subsequently, it 

sued the investors under the loan agreements and the claim was for restitution of money 
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paid under a contract vitiated with illegality. The Court of Appeal held that the right to 

claim for restitution had not been available to Rural.426 The High Court held that the 

illegality that rendered the loan agreements unenforceable also deprived Rural of the right 

to claim for money had and received by way of advances under those agreements.427 The 

High Court also articulated that a claim in restitution may be assigned.428 Furthermore, 

the Court clarified that in this case neither public policy nor logic stood against 

assignability.429 About champerty and maintenance, the High Court cited Marshall430 and 

maintained that the assignability of choses in action depended upon a positive common 

law prohibition which had gradually been relaxed. 

 

United States case law 
 
 

 In Maslowski v Prospect Funding Partners LLC,431 the appellant Prospect Funding 

Partners was a litigation funding company, and the respondent was Pamela Maslowski. 

Maslowski was injured in a car accident and while her personal injury claim was pending, 

Maslowski contacted Prospect requesting money because she needed money to pay her 

living expenses. 432  Consequently, Prospect and Maslowski entered a ‘Sale and 

Repurchase Agreement’ in which Maslowski was the seller and Prospect was the 

purchaser.433 Subsequently, Maslowski’s lawyer informed Prospect that he believed that 

the litigation funding agreement between Maslowski and Prospect was unenforceable.434 

The litigation as to the validity of the agreement itself proceeded in Minnesota where both 

the district court and the court of appeal held that Prospect could not enforce the agreement 

against Maslowski because Minnesota law applied to the agreement and the agreement 

violated Minnesota’s common law prohibition against champerty.435 Prospect appealed 
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the decision and the Supreme Court of Minnesota granted a review only on the question 

of whether the agreement violated Minnesota’s prohibition against champerty.436 

  

 The issue before the Supreme Court of Minnesota was whether the Court should 

affirm the Court of Appeal’s decision on the ground that the contract between Prospect 

and Maslowski was void as against public policy or reverse the decision and abolish, under 

Minnesota law, the common-law doctrine that champertous agreements were 

unenforceable. 437  The Court based on the following grounds abolished Minnesota’s 

common-law prohibition against champerty.438 Firstly, the Court pointed out that today 

the rules of professional responsibility and civil procedures address the abuses of the legal 

process that necessitated the common-law prohibition.439 For example, although lawyers 

were allowed to advertise their services to the public, there are strict limits on 

solicitation.440 And attorneys who file frivolous cases could be disciplined and sanctioned 

against. Secondly, the Court maintained that along with increased regulation another 

development in the law has been the narrowing or abolition of other common-law 

prohibitions based on concerns about champerty and maintenance.441 Thirdly, the Court 

mentioned that attitudes have shifted concerning the assignment of choses in action.442 

Fourthly, the Court suggested that societal attitudes towards litigation have also changed 

and now claims are also seen as a potentially valuable asset, rather than something to be 

avoided.443 Fifthly, the Court opined that while it was true that rules of professional 

responsibility and civil procedure did not specifically regulate champertous agreements, 

the rules were enough to prevent both attorneys and parties from benefiting off frivolous 

lawsuits. 444  Additionally, it was unlikely that a meritless suit would be funded by 

professional litigation funding companies. Sixthly, the Court was unpersuaded by 

Maslowski’s argument that concern for tort victims required the Court to maintain the 
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ancient prohibition.445  The Court observed that even though compensation should be 

received by tort victims, they had the freedom to contract, and this basic rule should not 

be lightly disregarded. 446  The Court also pointed out that for sophisticated parties 

Maslowski’s argument could not be applied as those seeking commercial litigation 

funding understood the risks involved with such arrangements.447 Seventhly, the Court 

advised that even though Maslowski argued that third-party litigation finance under 

incentivised settlement, no empirical evidence was submitted to support her claim.448 

Lastly, the Court noted that third-party litigation funding agreements may still be 

scrutinised by the district courts to determine whether equity would allow their 

enforcement.449 

 

 Furthermore, the Court held that the contract between Prospect and Maslowski, 

while champertous, since the company was a stranger to the lawsuit it funded, was not 

void because the Minnesota Supreme Court abolished Minnesota’s prohibition against 

such agreements.450 Also, the Court expressed that the rules of professional responsibility 

and the civil procedure in Minnesota were a sufficient protection against prosecution of 

frivolous lawsuits.451 Consequently, the Court remanded this case to the district court for 

further proceedings consistent with this judgment.452 

 

 In MSP Recovery Claims v Abbott Labs,453 MSP Claims was a Florida based 

company with Florida as its principal place of business and its members were residents of 

Florida.454 With MSP Recovery Claims, the plaintiff had been assigned recovery rights by 

numerous third-party payers including Medicare Advantage organisations, health 
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maintenance organisations, management service organisations and other downstream 

entities.455 Among other issues, the defendants argued that the plaintiff’s claims were not 

assignable under the laws of Arizona, Arkansas, Connecticut, Delaware, Michigan, 

Nevada, New Mexico, Pennsylvania, South Carolina, Tennessee, Virginia as these states 

do not permit assignment of tort claims generally, or fraud claims specifically. 456 

Moreover, the defendants contended that the plaintiff’s claim could not be assigned 

pursuant to champerty laws of Delaware, New York, Ohio, and Pennsylvania.457 In the 

states’ assignment of claims to parties, who have no connection to the litigation 

independent of the assignment under which the litigation was brought, were prohibited.458 

The Court evaluated the champerty provisions of the concerned states and held that the 

dismissal of the plaintiffs’ claims under laws of champerty was premature.459 There were 

no facts presented that demonstrated that the plaintiffs would ‘receive a stake’ in the 

assignors’ claim.460 The Court also held that the plaintiffs were assigned the claim as the 

assignors had difficulty in identifying the causes of action and this formed the plaintiff’s 

bona fide and legal interest in the case.461 Therefore, without further facts, the court 

refused to void the assignments on grounds of champerty and maintenance.462 

 

 In Trustpilot Damages LLC v Trustpilot, Inc,463 the defendant Trustpilot manages 

trustpilot.com, a website that publishes business reviews. 464  Trustpilot automatically 

renewed the subscriptions unless notified by their clients. 465  The plaintiff Trustpilot 

Damages was an entity formed for the purpose of this class action lawsuit.466  They 

claimed that Trustpilot designed a system to force auto renewals after a spate of bad press 
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reviews convinced the business clients that the subscriptions were not worth the cost.467 

Now TDL is an Iowa based company with an office in New York.468 The entity was 

formed to obtain access to justice for Trustpilot subscribers affected by the violations 

caused by Trustpilot. TDL was the assignee of the causes of the action possessed by ‘at 

least one’ Trustpilot customer (the assignor).469  TDL was also joined by another appellant 

Quasar, a Florida based company. So, regarding the assignment, how were the doctrines 

of champerty and maintenance applied by the Court? Under New York’s anti-champerty 

statute, no corporation may ‘directly or indirectly, itself or by or through its officers’ take 

an assignment of ‘any claim or demand, with the intent and for the purpose of bringing an 

action or proceeding thereon’.470 Courts in New York have suggested that an assignment 

is not void for champerty when a plaintiff corporation had such a relationship with its 

assignors as to give it a substantial and legitimate interest in the transactions involved in 

the suit. In the current case the Court found that TLD brought a claim that could have been 

brought individually and there was no allegation that TDL had a pre-assignment interest 

in the Trustpilot’s subscriptions at issue.471 Likewise, there was no allegation that TDL 

contracted with Trustpilot or subscribed to its services, or that the assignor purchased a 

business subscription on TDL’s behalf. The Court also pointed out that in cases that found 

an assignment non-champertous because of the relationship between the plaintiff and the 

assignor, the corporation acquired a right that it later sued to enforce, rather than 

purchasing a cause of action untethered from any other right. In this matter the plaintiff 

offered no explanation for why TDL acquired assignor’s cause of action – or indeed- why 

TDL existed other than to obtain justice for Trustpilot subscribers affected by the 

violations described. The Court maintained that despite the above, whether the assignment 

was champertous would depend on the intent behind the assignment, a factual inquiry 

which cannot be resolved at the motion to dismiss stage.472 Accordingly the Court denied 
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the motion to dismiss TDL from the lawsuit for lack of standing. This issue could be 

revisited on an appropriate factual record. 

 

Canadian case law 
 
Direct financial assistance 
 
 
 As far as direct financial assistance was concerned, in Metzler Investment GMBH 

v Gildan Activewear, 473  the plaintiff Metzler Investment proposed class action 

proceedings against Gildan Activewear Inc. The indemnification agreement had required 

the plaintiff to seek court approval of the arrangement.474 The plaintiffs argued that the 

indemnification agreement overcame the potential for adverse costs which would have 

discouraged the lawsuit so that it was fair to the class.475 In contrast, the defendants 

submitted that indemnification agreements were not to be approved as they were contrary 

to public policy and were champertous. Additionally, it was premature to make any 

declaration approving an indemnification agreement.476 The Court adopted the McIntyre 

judgment and held that litigation funding agreements weren’t per se champertous.477 

However, in disposition the Court held that there was no relation to the amount invested 

by CFI, the period during which the monies were outstanding, the degree of risk assumed 

by CFI or its risk exposure.478 Nor was there a cap on the compensation payable to CFI. 

Therefore, it was impossible for the Court to conclude the third-party indemnification 

arrangement and it would not have led to ‘overcompensation’ to the extent that it was 

unreasonable and unfair to those by whom the final expense would be borne. 479 

Additionally, a serious flaw was pointed out in this matter that the third-party funding 

arrangement allowed CFI to terminate its obligations with just seven days’ notice.480 

Having taken cognisance of this concern, the Court opined that how the funding 
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arrangement was drafted could have led to CFI influencing the decision-making process 

to have fulfilled its own motivations. 481  This would have further led to officious 

intermeddling and could have created a potential for the litigation to be influenced by the 

wrong interests and agendas. 482  Consequently, the Court ruled that given the 

circumstances, it could not have been declared that the indemnification arrangement did 

not engage champerty or maintenance.483 

 
In Dugal v Manulife Financial Corp,484 the plaintiffs sought the court’s approval 

of the funding agreement and asked for an order declaring that the agreement was binding 

on class members. The Court maintained that CFI did not incite or provoke the litigation 

within the meaning of the term ‘moved’ in s. 1 of the Champerty Act.485 Additionally, the 

arrangement left control of the litigation in the hands of the representative plaintiffs and 

that the commission and the caps were reasonable.486 The Court also made a critical 

observation that the plaintiffs were represented by an experienced counsel who were 

expected to perform their duties to the plaintiffs, the class, and the court without being 

influenced by the funder.487 However, the court held that before the agreement could be 

approved, CFI, which had no assets in Canada and which provided no evidence about its 

ability to satisfy a costs award, was required to provide security.488 The Court found that 

the third-party funding helped to promote access to justice and held that the arrangement 

was not champertous.489 

 

 In Fehr v Sunlife Assurance Co. of Canada,490 a motion was brought forward by 

the plaintiffs that had sought the court to approve a third-party funding and indemnity 

agreement without notice to the defendant insurer.491 In response, the Ontario Superior 
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Court of Justice dismissed the appeal. Regarding the doctrines of champerty and 

maintenance, in the Fehr judgment the Court pointed out that coming out of the ancient 

times, public policy had changed, and the law had developed.492 Therefore, supporting 

another’s lawsuit would not be categorically held as illegal and thus contingency fees and 

third-party litigation could evolve as a possibility. 493  In most cases, such financial 

assistance would have been the only way through which access to justice could have been 

achieved.494 The Court also cautioned that since the underlying law about champerty and 

maintenance varied from one Canadian province to another, so did the law about third 

party litigation funding.495  The Court also articulated that these different approaches 

might have been taken by the provinces while dealing with the legality of a third-party 

litigation funding and provided financial support to another’s lawsuit.496  

 

Assignment of claim 
 
 
 Regarding the assignment of claims case law, Fredrickson v Insurance 

Corporation of British Columbia497 was a significant judgment and a leading case in 

Canada. In this case the insured assigned his claim against the insurer to the plaintiff.498  

The plaintiff was injured in a road traffic accident for which the insured was to blame. 

Linda Nielson was also injured while driving the plaintiff’s vehicle with his consent.499  

In 1982 a jury found the plaintiff was 80 percent liable for Miss Nielsen’s injury. In 

settling the plaintiff’s claim, the insurer left the plaintiff significantly under-

compensated. 500  The insured lacked the means to pay the shortfall in the plaintiff’s 

compensation, so he assigned his claim against the insurer to Miss Nielsen. 501  The 

chambers judge held that the assignment constituted a valid equitable assignment, and it 
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did not violate the regulations of the Insurance (Motor Vehicle) Act. The Insurance 

Corporation of British Columbia appealed this decision.502  

 

So, what constitutes legitimate interest in the assignment? The Court observed that 

Miss Nielsen had a very real financial interest in obtaining it.503 She had a judgment and 

the cause of action of which she took an assignment represented her only means of 

obtaining satisfaction of that judgment.504 Her interest in the cause of action assigned was 

not created by the assignment, in which case it may well have been champertous, but 

antedated and existed independently of the assignment.505 The intention of Miss Nielsen 

in pursuing the assigned cause of action was not to make a profit, but only to have the 

judgment amount recovered.506 Moreover, she was not a stranger to the action assigned. 

She was involved in the proceedings which gave rise to it. She had a direct relationship 

under the legislation with I.C.B.C., as Mr. Fredrickson's insurer, in her own right. In these 

circumstances, the Court refused to conclude that the assignment of Mr. Fredrickson's 

cause of action against I.C.B.C. to Miss Nielsen rendered her an officious inter-meddler 

guilty of the improper maintenance of the litigation. Subsequently, the Supreme Court of 

Canada also upheld the validity of settlements between the insured and the third party that 

involved an assignment of a claim in bad faith against the insurer.507 Therefore, while 

evaluating such cases, the court must ask itself whether the assignment of claim had been 

prompted by a desire to advance the cause of justice or had been inter-meddled due to 

financial reasons.508  

 

With respect to the assignment of the lawsuit in the contract, the judgment 

provided that created obligations which were strictly personal, were intangible to the 

immediate parties and such a transfer was not understandable to the earlier common law 
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lawyers. Consequently, when common law had become more sophisticated, the reason 

had been attributed to the fears of champerty and maintenance. Today six types of 

contracts are unassignable.509 They are: 

 

1. Where the assignment is excluded by the terms of contract 

2. Mere rights of action (assignment of lawsuits savouring of champerty and 

maintenance) 

3. Contracts which by their assignment put unanticipated burdens on the 

debtor 

4. Contracts of personal nature 

5. Assignment of lawsuits which are void by public policy (public officers’ 

wages and salary and alimony or maintenance agreements) 

6. Lastly, assignment of lawsuits prohibited by statutory provisions 

 

In 528650 Ontario Ltd (c.o.b Ontario Heater and Supply Co.) v Hepburn,510 a 

motion was brought forward by the defendants setting aside an ex-parte order allowing 

the plaintiffs to continue the action. The order was granted following an assignment of the 

action by the corporate plaintiff, Ontario Heater & Supply, to its shareholders. The 

defendants claimed that the assignment was not valid as it violated the rule against 

champerty. While assessing the validity of the assignment, the Ontario Superior Court of 

Justice followed the leading authority of Fredrickson and pointed out that the general rule 

respecting the invalidity of an assignment of a cause of action in tort is subject to multiple 

exceptions.511 The assignment in this case was given in the context of a sale of the shares 

of OHS and another company to the ‘purchaser’.512 The agreement suggested that the 

purchaser did not want to attribute any value in the shares to the company’s right of action. 
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Furthermore, the assignees, who included the shareholders of OHS took the assignment 

in consideration of granting the purchase a reduction in the purchase price of the shares. 

On this basis the Court opined that if the circumstances were essentially described in the 

assignment, the assignment was valid to the extent it assigned the action to the 

shareholders of OHS. Furthermore, the court held that the action by all assignees should 

proceed without prejudice to the defendant’s right to renew at trial their motion and be 

based on the absence of a genuine commercial interest.513  

 

In Wilkinson v Stafford T. Gorsalitz Professional Corporation,514 disappointed 

beneficiaries of Mr. Coyle brought a professional negligence lawsuit against their father’s 

lawyer. This was not a straightforward assignment. Mrs. Coyle started a divorce and 

matrimonial property action and served Mr. Coyle.515 He was noted in default March 

1998. Mr. Coyle then retained lawyer Stafford Gorsalitz, who commenced negotiations 

for the division of the matrimonial property, but no steps were taken to set aside the noting 

in default. This practice was not uncommon in Fort McMurray, Alberta. In 2000, when 

Mr. Coyle attended Mr. Gorsalitz’s office to execute the Minutes of Settlement, he made 

a slight change to them. Upon learning of the change, Mrs. Coyle did not accept nor reject 

Mr. Coyle’s proposal but asked for more information. Mr. Gorsalitz accordingly asked his 

client to provide the information.516 There was no response. Mr. Gorsalitz asked again. 

There was no reply. One and a half years later, Mr. Coyle died. When Mr. Coyle passed 

away, it was found that he had no will. On September 13, 2004, Mrs. Coyle discontinued 

her divorce and matrimonial property action.517 After she discontinued her divorce and 

matrimonial property action, essentially everything went directly to Mrs. Coyle. She also 

had a claim for spousal support arrears.518 
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As a result of the above turn of events, Michael Wilkinson, and Christopher 

Wilkinson, whom Mr. Coyle had hardly any contact with, personally brought this lawsuit 

against Mr. Gorsalitz!s Professional Corporation for professional negligence.519  They 

were initially faced with claims that they had no cause of action. Subsequently, on 

November 23, 2006, the Wilkinsons obtained an assignment from Mrs. Coyle, as 

administratrix of Mr. Coyle!s estate.520 The assignment assigned all causes of action which 

the estate may have had against Mr. Gorsalitz!s Professional Corporation to the 

Wilkinson’s.521 It was also executed in full and with final satisfaction of any claims the 

Wilkinsons had against Mr. Coyle!s estate, Mrs. Coyle as Administratrix, or Mrs. Coyle 

personally. 522  The assignment stated the Wilkinsons were paid $25,000.00 from the 

estate.523 The Wilkinsons now claimed $786,000.00 from the defendant solicitor.524 

 

With respect to such an assignment, the defendant raised the concern on grounds 

of public policy. There were several issues that arose out of the facts of this case. One of 

the issues before the Court was whether the assignment was void. The Court opined that 

the practice of assigning causes in action arising from legal negligence tended to debase 

the very solicitor-client relationship.525 Mrs. Coyle was appointed the administratrix with 

consent from the plaintiffs and by the operation of law, Mr. Coyle’s assets were passed to 

Mrs. Coyle. The Court observed that to permit the plaintiffs to launch an action against 

the lawyer claiming the value of Mr. Coyle’s assets, which have already been equally 

distributed, would create a windfall for the very party whose actions allowed the 

distribution of assets.526 The Court was convinced that what had happened between the 

Wilkinsons and Mrs. Coyle, the administratrix, was a type of commodification of legal 

practice and should not have been permitted.527 The Court pointed out that this was an 
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example of the evils of champerty and found that the assignment was champertous and 

hence, non-assignable.528  

 

In Gentra Canada Investments Inc v Lipson,529 the issue before the court was 

whether an alleged cause of action for solicitor’s negligence in the preparation of the 

mortgages was included in the assignment of claim to Gentra Canada.530 On a motion for 

partial summary judgment, the motion judge held that the alleged claim for solicitor’s 

negligence was assigned to Gentra Canada.531  The appellants appealed that decision. 

There were five issues in this appeal.532 However, with relevance with the assignment of 

claims, in this thesis only one issue among them has been considered – was the claim for 

solicitor’s negligence or breach of contract assignable? The court followed Fredrickson v 

Insurance Corporation of British Columbia and opined that the court did not find anything 

in that judgement which led to the conclusion that a cause of action for the solicitor’s 

negligence was fundamentally incapable of an assignment. 533  Also, if a legitimate 

commercial interest in the lawsuit against the lawyer could be shown by the assignee, such 

an assignment did not savour champerty or maintenance.534 Additionally, the court opined 

that if the assignment of claim met the Fredrickson test, the assignment arising from a 

solicitor-client relationship could not be rendered invalid as contrary to public policy.535 

The Court of Appeal agreed with the finding of the lower court’s judge that Gentra Canada 

clearly had a legitimate commercial interest in the lawsuit.536 Moreover, the Court also 

held the view that the lawsuit was supplementary to Gentra, Canada’s property interest in 

the two mortgages.537 The Court was satisfied that the tort in the case at the bar was not a 

personal tort as explained by the court in Fredrickson.538 Again, the Court of Appeal 
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followed Fredrickson and held the same view that with respect to the cause of action in 

the contract, there wasn’t anything in the current case that savoured maintenance.539 

 

 In Nathanson, Schachter & Thompson LLP v Boss Power Corp,540 the background 

facts involved a solicitor-client relationship between the lawyers and Boss Power. The 

appeal before the Supreme Court of British Columbia was brought forward by Blizzard 

Financial Corporation as assignee of the rights of Boss Power and Blizzard Uranium Corp 

against Nathanson, Schachter & Thompson (hereafter, the lawyers) for a review by a 

registrar of certain accounts submitted by the lawyers.541 When Boss Power and Blizzard 

negotiated the transfer of interests, they did something called a ‘letter agreement’.542 This 

agreement stated an intention that Boss Power would assign to Blizzard any of its right to 

claim compensation against the lawyers in negligence, breach of contract, breach of 

fiduciary duty and breach of trust.543 The lawyers submitted that Blizzard was a stranger 

to their solicitor client relationship with Boss Power and that the arrangement by which 

Blizzard entered the scene replacing Boss Power was champertous.544 In return Blizzard 

submitted, followed by the assignment, that it gave them sufficient interest to bring the 

matter to the attention of the Court.545 The Court opined that the effect of Blizzard’s 

submission was that an interest could not be advanced within the company by gaining 

control of Boss Power.546 And, with it the authority to deal directly with Boss Power’s 

lawyers, may be asserted from outside by means of an assignment to an entity that did not 

exist until several months after Boss Power had paid the bill.547 The Court opined that this 

was to argue that a financial interest the Blizzard dissidents could not assert within Boss 

Power, owing to the way corporate entities operate at law, and materialised upon 

assignment to a corporate entity they did control.548 The Court held that this offended the 
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rule for such an assignment to be valid, it necessitated that the assignee must have a 

‘sufficient pre-existing interest in the cause of action assigned’.549  In this matter the 

interest shown by Blizzard, if at all, came about only upon an  assignment of the claim. 

Therefore, the Court held that the transaction offended the rule against maintenance.550  

 

Is champerty and maintenance the villain?  
 
 

 Having observed how the courts in various jurisdictions have applied the doctrines 

of champerty and maintenance, it can be questioned - should these two doctrines be 

allowed to operate as automatic prohibition on both forms of third-party litigation 

funding? For example, in the Republic of Ireland the courts have basically said that 

litigation funding is champerty and maintenance and cannot be permitted.551 To answer 

the question, if champerty and maintenance is the villain we need to start with what 

champerty, and maintenance is about. As found in the legislative report and case note, 

champerty and maintenance is not really supporting someone’s lawsuit or taking an 

assignment of it. It is about corruption of justice. In the feudal times there were powerful 

barons who bought claims and the legal system was weak. Therefore, it was easy for such 

powerful people to bribe their way into favourable judgments in weak cases. A lot of these 

cases were concerned with land claims; hence these barons gathered more land. Land was 

wealth and influence in those days. This meant, the more land you had, the more power 

you had. Nonetheless, today’s world is very different indeed and Canada never has had a 

feudal system. Hence the corruption of justice means something very different today. 

 

 Regarding direct financial assistance, the cases from the UK, Australia, USA, and 

Canada, all have said that if A does not interfere in B’s litigation to take over it and run it 

for itself, there is no corruption of justice. Though not always, there are general conditions 
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that must be fulfilled such as paying the defendant’s costs if the lawsuit was unsuccessful 

and there is a need for proper regulation of the litigation funding industry. These matters 

will be discussed in chapter 3 which will also look to the future, for example, funding for 

cases other than class actions and high value commercial claims. 

  

 In terms of the assignment of claims, the law is not well developed as we would 

like it to be because the assignment issue has not arisen very often in an access to justice 

context. The cases have tended to ask what legitimate interest A has had in taking an 

assignment of the claim. They have not asked what interest B might have in assigning the 

claim. An argument can surely be made if B is just trying to get something without 

litigating then why should B not be allowed to do so? Could it not be seen as B’s genuine 

attempt to gain access to justice quickly? Why should B have to take the risk of not getting 

anything for months or years later when B can get something now? The focus on A’s 

genuine commercial interest and avoidance of trafficking in litigation has meant that there 

has been a reluctance to accept the legitimacy of assignments in case categories such as 

personal injury, assault, defamation, and personal service contracts. It has been asked, 

could A have a legitimate interest in taking an assignment of B’s claim like that? However, 

as we have recognised and accepted the legitimacy of A providing direct financial 

assistance to B to sue C, why is it not a genuine interest for A to give money to B now, 

and then seek to turn a profit from prosecuting the case itself? Hence, it could be generally 

argued that assignments are valid unless the defendant can show that the assignment 

corrupts justice. This would mean case by case adjudication and some element of 

uncertainty. However, we already have that with the genuine commercial interest test.  

 

Thus, champerty and maintenance could not be considered enough of a villain to 

block an assignment altogether. At this point it could be said that in Canada the barrier 

against the wider application of third-party litigation funding has been due to the 

perception held on champerty and maintenance. The problem has been made bigger than 

it is. Compared to how champerty and maintenance are applied today, the focus of the 

courts should be shifted more towards advancing access to justice through third party 
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litigation funding. Also, the courts should ensure that the justice mechanism cannot be 

inter-meddled due to financial reasons. The subsequent section provides an analysis of the 

cases from the United Kingdom, Australia, the United States and Canada. 

 

Analysis of the United Kingdom, Australia, the United States and Canadian cases  
 
 

Regarding the UK’s judicial approach towards third party litigation funding, it 

could be said it is an accepted and a judicially approved activity observed in public 

interest. The courts were mainly concerned with paying the successful defendant’s costs 

and regulation. The UK’s attitude has been basically that if the funder is a member of the 

Association of Litigation Funders and paid the defendant’s costs if the case failed, all is 

well.  

 
The Australian cases have indicated, excluding chances of corruption of justice, 

that any litigation support did not constitute champerty and maintenance.  

 

The US cases have suggested that American courts are generally comfortable with 

third party litigation funding and the assignment of claims. Nonetheless, the adoption of 

the prohibition of champerty in the US has been uneven across the states. This means, on 

one hand we have observed how the Court in the Maslowski decision held that the ancient 

prohibition of champerty and maintenance was no longer necessary. On the other hand, 

we have seen how states such as Delaware retained and used the ancient doctrines of 

champerty and maintenance and have kept a check on any violation of public policy. 

Moreover, the US courts have observed that today the rules of professional responsibility 

and civil procedure have addressed the abuses of the legal process that necessitated the 

common law prohibition. The US courts have propagated that the common law must 

evolve with the changing needs of society. This means, although contingency fees are 

disfavoured under early common law, lawyers are now allowed to take cases on a 

contingency basis in all American jurisdictions. The assignment of claims and 
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contingency fees for attorneys are prohibited in both the US and England because both 

practices are seen as champertous. We already have observed that such an attitude is 

stronger in England than in the US.  

 

 In Canada, if the Canadian third-party litigation funding industry is closely looked 

at, the Canadian courts have been doing what the courts in the UK, Australia and the 

United States have been doing – supporting litigation funding as long as there is no 

corruption of justice. However, with respect to champerty and maintenance, Canadian 

courts were found to be overly cautious and ever vigilant and so were the lawyers and law 

firms. The courts have also highlighted the challenges of having varied champerty and 

maintenance regulations across the provinces. Hence, the use of third-party litigation 

funding and assignment of claims have been less. Additionally, the Canadian case law 

reflected that the doctrines of champerty and maintenance do not reflect the ethical and 

other concerns.  

 

Therefore, analysing the case laws from the United Kingdom, Australia, the United 

States and Canada it can be deliberated that if there is no corruption of justice, champerty 

and maintenance does not stand in the way. Consequently, it can be firmly argued that 

avoiding third party litigation finance on grounds of champerty and maintenance is not 

the solution. Specific learnings that can be drawn from the United Kingdom, Australia, 

and the United States and which could be implemented in Canada have been categorically 

discussed under Conclusion - Lessons for Canada from the United Kingdom, Australia, 

and the United States. 

 
  In summary, Chapter 2 says that support for another’s lawsuit is not by itself 

champerty and maintenance because it is not corruption of justice. Therefore, it can be 

argued that due to champerty and maintenance third party litigation funding need not be 

restricted in its usage. However, chances of modern-day forms of corruption of justice 

cannot be denied. Hence, issues such as adverse costs, ethical issues, control over the 

lawsuit and other concerns could be addressed through holistic rules and regulations so 
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that access to justice is catered for and at the same time the justice system is not corrupted. 

Likewise, rules and regulations can ensure that vulnerable clients are protected and at the 

same time the interests of the funders are also promoted. That said, modern day corruption 

of justice issues and possible solutions will be discussed in chapter 3. 

 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 



 

111 

Chapter 3 
 
 
 

Chapter 2 has shown us that champerty and maintenance by themselves are not 

bars to third-party litigation funding, however, third-party litigation funding itself could 

encounter other legal issues. This means, there are other issues relating to champerty and 

maintenance that may arise depending on which grounds the adaptation and the 

application of third-party litigation funding stand on. Some of these problems were 

observed and identified from the other jurisdictions where it has been in practice for much 

longer.  

 

This chapter will investigate those issues that might be problematic for the 

enforceability of third-party litigation funding agreements and provide suggestions to 

overcome these barriers. Some of these issues are concerned with maintenance and 

champerty, for example, they are ways in which the agreement might cross the line 

between validity and invalidity on the ground of maintenance and champerty. These issues 

could be addressed or avoided while forming the third-party litigation funding agreement. 

Regarding third-party litigation funding agreements, this chapter asks the following 

questions: 

 

1. On what grounds should a funder be allowed to withdraw litigation support? 

2. Should funders have the right to be consulted or be otherwise be allowed to be 

involved in managing the lawsuit? 

3. Should there be a cap on funder’s compensation? 

4. Should third-party litigation funding agreements require the court’s approval? 

5. What have been the key considerations by the courts for approving third-party 

litigation funding agreements? 

6. Subsequently, the reader will be informed about the core elements to be considered 

while forming third-party litigation funding agreements. 

7. What about the contentious issue of control of the lawsuit? 
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This chapter also explores the regulatory issues associated with third-party 

litigation funding. Related to regulatory issues, this chapter asks the following questions: 

 

1. Should the funder be required to pay the costs of the successful defendant? 

2. What should be the base capital the funders should maintain? 

3. What about third-party litigation funding and solicitor privilege? 

4. What should be the potential liability for funders for funding bad cases? 

5. Should the third-party litigation funding industry be regulated? 

6. Should the Canadian third-party litigation funding industry be self-regulated or by 

an independent regulator? 

 
Third party litigation funding in Canada is at its nascent stage. The case laws, the 

attitude of the courts and the third-party funding industry at large are still evolving. That 

said, the reader is informed that the issues identified above are not exhaustive. 

 
In the absence of any mode of regulation, Canadian courts had applied the 

doctrines of champerty and maintenance to closely monitor the third-party litigation 

funding agreements. This had been done so that the interests of the litigants could be 

protected. The adverse costs had also been addressed and courts have also ensured that no 

abuse of the civil justice system could occur. The next section takes the reader through 

various issues linked to litigation funding agreements and corresponding responses of the 

courts. 

 

On what grounds should a funder be allowed to withdraw litigation support? 
 
 

Like other commercial contracts, third-party litigation funding can be regarded as 

a commercial contract to fund the lawsuit. However, beyond any intentional breach of the 

third-party litigation funding agreement, there might also arise situations which may 

dictate that the funding be ceased. How have situations of this nature been dealt with 

before? In Metzler, the indemnification agreement permitted CFI to terminate its 
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obligations at any time with seven days’ notice.552 The Court expressed concern over this 

and mentioned that such a withdrawal clause exposed the plaintiffs to potential adverse 

costs and suggested that the clause be deleted from the agreement.553 The Court suggested 

that with the deletion of the withdrawal clause, CFI would not have any say in the 

settlement negotiations or have a place at the table.554 By this stance the court ensured that 

the settlement discussion would not be intruded on and the control remained with the 

plaintiff.555 In the Dugal case, CFI was only entitled to terminate the agreement if the 

plaintiffs breached their obligations as referred to above or appointed different lawyers to 

replace class counsel.556 The agreement also had a clause that the plaintiffs must conduct 

the proceeding in a manner that avoided unnecessary costs or delays, and full and honest 

instructions must be provided to class counsel.557 The Court had no problem with these 

clauses. Additionally, from general sense it could be deliberated that the funder should 

also be able to withdraw if the case was no longer commercially viable or later issues 

came up that affected the merit of the case. Nevertheless, provision should also be made 

so that the defendant could be compensated at least to the day until when the funder 

remained involved in pursuing the lawsuit.  

 
Should funders have the right to be consulted or be otherwise allowed to be involved in 
managing the lawsuit?  
 
 

The answer to this question is yes. It can be reasoned that it is for the welfare of 

the plaintiff and the funder. The plaintiff would benefit from the experience of the funder 

and the funder could remain prepared for any upcoming additional costs or any potential 

adverse costs awarded. As far as the plaintiff remained independent to take decisions 

regarding the lawsuit and there was no sign of the lawsuit being controlled by the funder, 

there should be no issues. A follow up question could be asked now; shouldn’t consulting 

the funder be seen as intermeddling in the lawsuit? Well, to that point it can be contended 

 
552 [2009] CanLII 41540 (ON SC). 
553 Above at para [60]. 
554 Above. 
555 Above. 
556 [2011] ONSC 1785 at para [6]. 
557 Above. 
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that if the plaintiff’s matter could be helped by the funder’s experience and expertise of 

handling similar matters, there is no disadvantage in it as far as the final decision regarding 

the lawsuit was made by the plaintiff. In the Dugal case, as per the third-party litigation 

funding agreement, class counsel was required to advise CFI of any significant issue in 

the proceeding, including the prospects of success, strategy and quantum, and class 

counsel.558 They were also required to respond to any reasonable request by CFI for 

information about the proceedings.559 CFI also had to acknowledge that the representative 

plaintiffs were to instruct counsel and that counsel's duties were to the plaintiffs and not 

to CFI.560 These provisions were not objected to by the Court. 

 
Should there be a cap on funder!s compensation? 
 
 

This can be regarded as one of the worst fears and it can be said to be one of the 

key things that should be clearly addressed in the third-party litigation funding agreement. 

When a third-party litigation funding agreement is entered by a sophisticated party on a 

risk management basis, there would be a very little chance of the funder being over-

compensated. However, when it came to an impecunious client, due to the power 

imbalance the risk of the client being exploited and the funder being over compensated 

could not be ignored. In the Metzler case the Court asked whether the indemnification 

agreement was champertous.561 The Court found that in the indemnification agreement, 

that there was no relationship to the amount paid by CFI or the period of time during which 

those funds were outstanding, the degree of risk undertaken by CFI or the extent of its 

exposure to adverse costs.562 Also, there was no cap on the amount of compensation 

payable to CFI and the Court opined that it was difficult to conclude that the 

indemnification agreement would not amount to over-compensation which might be 

unreasonable and unfair to those who will bear that expenditure.563 For the reasons stated 

above, the Court held that it could not be declared that the indemnification agreement 

 
558 Above. 
559 Above. 
560 Above. 
561 [2009] CanLII 41540 (ON SC) at para [63]. 
562 Above at para [71]. 
563 Above at para [72]. 
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would not engage champerty and maintenance.564  In the Dugal case, as per the litigation 

funding agreement, the commission was subject to a "cap" of $5 million if the resolution 

occurred at any time prior to the filing of the plaintiffs' pre-trial conference brief and $10 

million if the resolution occurred at any time thereafter.565 Also, CFI was entitled to a 

commission of 7 per cent of the amount of any settlement or judgment, after deduction of 

the fees and disbursements of class counsel and administration expenses.566 Hence, it can 

be firmly argued that funders compensation should be determined in advance and any 

future conflict over funder’s compensation would also be nipped in the bud. 

 

Should third-party litigation funding agreements require court!s approval? 
 
 

In Canada the practice has been that third-party agreements should be approved 

by the court. On one hand it could be asked, where there is the freedom to enter contracts, 

why should court’s approval be sought? Wouldn’t it be against that basic principle? Well, 

it can be deliberated that stakes are high when it came to lawsuits, the stakeholders 

involved, and the possibility of the court system being adversely impacted by such third-

party litigation funding agreements. Also, for the benefit of the plaintiff and the funder, it 

could be regarded as something good as any trace of champerty and maintenance on the 

agreement could be identified by the courts and rectified even before the agreement came 

into effect. In Dugal, the plaintiffs entered into a litigation funding agreement with Claims 

Funding International, an Irish litigation funding company.567 As per the agreement, the 

funder would pay any adverse costs awarded against the plaintiffs, in lieu of a commission 

on the judgment or settlement in this lawsuit.568 The funding agreement was subject to 

court approval. There were 68 class members and not one of them opposed to the funding 

agreement.569 The Court approved the funding agreement with this clause being present.  

 
564 Above at para [73]. 
565 [2011] ONSC 1785 at para [6]. 
566 Above. 
567 [2009] O.J. No. 3315 at para [6]. 
568 Above. 
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Moreover, the Court in the Fehr case accepted that since it was early days for third 

party funding agreements, the court had little experience to give concrete guidance as to 

how the procedure should be shaped.570 Nonetheless, the Court advised the following 

procedure.571 Firstly, court approval must be obtained by the plaintiffs for a third-party 

funding agreement.572 Secondly, approval may be obtained by motion on notice to the 

defendant.573 Thirdly, if the plaintiffs wished to proceed with their motion for approval, a 

copy of the third-party funding agreement must be served covered by an affidavit from 

one or more of the plaintiffs setting out the reasons why the third-party funding should be 

approved. 574  Fourthly, the defendant could deliver an affidavit in support of or in 

opposition to the approval of the third-party funding agreement.575 Fifthly, without leave 

obtained from the Court obtained at a case management conference, there should be no 

examinations or cross examinations.576 Lastly, on the motion for third-party funding, both 

the parties would be required to deliver factums.577 

 

What have been the key considerations by the courts for approving third-party litigation 
funding agreements? 
 
 

We have already observed that third-party litigation funding is relatively new in 

Canada and the case law around it is evolving gradually. Let us now discuss what are the 

aspects that have been considered by the Canadian courts before approving third-party 

litigation funding agreements.  

 

In Dugal, the Court decided to approve the third-party litigation funding agreement 

for the following reasons.578 Firstly, the Court maintained that the funding agreement 

 
570 [2012] ONSC 2715 at para [163]. 
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helped to promote one of the key goals of the Ontario’s Class Proceedings Act, which was 

access to justice.579 The Court expressed that the same as contingency fee agreements, 

third-party litigation funding agreements helped to bring forward claims. 580  Such 

potentially meritorious claims would never have been brought forward as the claimants 

were unable to endure the risk of loss. Secondly, there was no evidence that CFI, the 

funder, stirred up, incited or provoked the lawsuit and did not qualify within the term 

‘move’ specified in the McIntyre judgment. 581  Thirdly, the Court observed that the 

indemnification agreement left the control of the lawsuit in the hands of the representative 

plaintiff and this measure avoided any officious intermeddling.582 The funder was still 

allowed to receive suitable information about the progress of the lawsuit and this was 

consistent with the funder’s need to manage its financial resources and post reserves.583 

Fourthly, the Court suggested that the commission payable to the third-party funder (7%) 

was reasonable and consistent with the rate charged (10%) by the only other available 

source, Ontario’s provincial Class Proceedings Fund.584 Fifthly, the Court maintained that 

the commission cap of $5 million prior to pre-trial and $10 million thereafter was also 

reasonable and was a fair reflection of the potential downside risk facing the funder which 

was $10 million in costs.585 The Court also critically observed that in the event of a 

substantial recovery after trial, it was quite possible that the commission payable to CFI 

would be significantly less than the commission that would be payable to the Ontario’s 

Class Proceedings Fund in comparable contexts.586 Sixthly, in this matter the commission 

payable to the funder was also acceptable to a large and representative cross section of 

class members.587 Seventhly, the Court acknowledged that it was difficult to say with 

certainty that there might be a windfall recovery to the funder resulting from the funding 

agreement.588 Furthermore, the court mentioned that the possibility of such a recovery, 

when balanced against the probability of prolonged litigation and an uncertain result, was 
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a factor that must be taken into account by a commercial funder when their compensation 

is determined. 589  Eighthly, having known that the defendants had the intention of 

mounting an aggressive defence, the Court assessed that the terms of the indemnification 

agreement justified the risk and reward.590  Ninthly, the Court held that the plaintiffs 

represented by experienced and reputed counsel, can be expected to have their duties 

discharged to the plaintiffs, the class and the court without any influence from the 

funder.591 Lastly, the Court pointed out that the parties would be supervised by the Court 

and this was also a validating factor for approving the third party funding agreement.592   

 

In the Bayens v Kinross Gold Corporation judgment the Court mainly followed 

the persuasive precedent of Dugal v Manulife Financial Corporation and was directed to 

the following principles of the developing case law in reaching the conclusion of 

approving the funding agreement.593 Firstly, third party litigation funding agreements 

should not per se be held illegal on the grounds of champerty and maintenance.594 

However, still some funding agreements might be champertous or could be held as illegal 

on other grounds. Secondly, court approval must be obtained by the plaintiffs to enter into 

third party funding agreements.595 Thirdly, the third-party funding agreement must be 

disclosed to the court promptly and the agreement could not come into force without the 

approval of the court.596 Additionally, the Court articulated that third-party funding of a 

class action lawsuit must be transparent and it must be reviewed in order to have ensured 

that there would be no abuses or interference with the administration of justice.597 Also, 

the third-party funding agreement in itself is not a privileged document.598 Fourthly, as 

found in the Fehr judgment, the Court had the jurisdiction to make an approval order of 

the third-party funding agreement. 599  Fifthly, to have had the third-party funding 
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agreement approved, the lawyer-client relationship must not be compromised or 

impaired.600 Also, a lawyer’s professional judgment and carriage of the litigation on behalf 

of the representative plaintiff or the class members should not be hampered by such 

funding agreements.601 Sixthly, to have the third-party funding agreement approved, the 

representative plaintiffs right to instruct and control the litigation should not be 

diminished.602 Seventhly, before approving the third-party funding agreement, the court 

must have been satisfied that the representative plaintiff would not become indifferent in 

giving instructions to the class counsel in the best interests of the class members.603 

Eighthly, before approving a third-party funding agreement, the court must have been 

content that the agreement was necessary so that the plaintiff and the class members would 

be provided access to justice.604 Ninthly, while seeking approval of a third party funding 

agreement, it was not necessary for the plaintiffs to have first applied to the Ontario’s 

Class Proceedings Fund.605 Nonetheless, the Court also mentioned that if approval from 

the Ontario’s Fund was sought and declined, nothing could be taken from the fact that the 

Class Proceedings Fund was not prepared to provide third party funding.606  Tenthly, 

before approving the third-party funding agreement, the Court must have been satisfied 

that the agreement was fair and reasonable to the class members.607 Furthermore, the court 

must have been satisfied that the access to justice facilitated by the third-party funding 

agreement remained essentially meaningful and that the representative plaintiff had not 

agreed to over-compensate the third-party funder for having assumed the risks of adverse 

costs award.608 Eleventhly, the Court held that to have the funding agreement approved, a 

term must be contained in the agreement that the funder would  be bound by the deemed 

undertaking and also be bound to keep secret any confidential and privileged 

information.609 Finally, the Court opined that it was an acceptable term of a third-party 

funding agreement that a third-party funder might be required to pay into court security 
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for costs.610 The Court clarified that with respect to security for costs, it had not been 

determined in any case law.611 

 
 In Metzler, with respect to the indemnification agreement, the Court held that it 

should not exercise its jurisdiction to make the declaration sought by the plaintiff binding 

upon the class members when the action was not certified.612 The class members would 

have had no opportunity to have had their views presented.613 The Court held the view 

that the indemnification agreement was significantly different from a fee agreement which 

would be ultimately governed by the provisions of s. 32 of the Class Proceedings Act.614 

The Court clarified that it was not an agreement between the representative counsel and 

the class counsel, nor was the commission payable to the funder CFI under the 

Indemnification Agreement, a disbursement incurred by class counsel.615 Therefore, if the 

proceeding was going to be certified as a class proceeding, the Court was not prepared to 

declare the indemnification agreement as it would bind the class members.616 In this case, 

the issue before the Court was also to consider whether the indemnification agreement 

should be approved between the plaintiff and CFI.617 The Court opined that access to 

justice could be facilitated to representative plaintiffs only due to the commercial 

funders.618 While deciding whether the indemnification agreement should be allowed, the 

Court considered two elements.619 Firstly, the involvement must be spurred by some 

improper motive and secondly, the result of the involvement must enable the third-party 

funder to possibly acquire some gain following the disposition of the lawsuit.620 In this 

judgment, the Court observed that the plaintiff was a sophisticated entity, and that the 

indemnification agreement was not necessarily required to ensure access to justice.621 The 
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agreement was rather used by the plaintiff as a risk management tool to handle exposure 

to costs.622 

 

In the Supreme Court of Canada case of 9354-9186 Quebec Inc. v Callidus Capital 

Corp (Bluberi), Bluberi filed an application and sought approval of a third-party litigation 

funding agreement with a third-party litigation funder, to fund its pursuit of the Retained 

Claims.623 Callidus and some of the unsecured creditors argued that the funding agreement 

was a plan of arrangement and, as such, had to be submitted to a creditors’ vote.624 

Callidus also filed an application to submit a plan of arrangement to a creditors’ vote. The 

supervising judge granted Bluberi's application and authorised Bluberi to enter into a 

litigation funding agreement with Bentham.625 The Court dismissed Callidus's application 

and declined to submit the proposed plan of arrangement to a creditors' vote. The 

supervising judge was determined that Callidus should not be permitted to vote on its own 

plan of arrangement because it was acting with an ‘improper purpose’, and therefore the 

plan had no reasonable prospect of success. 626  The Court of Appeal reversed both 

decisions, holding that the supervising judge erred in finding that Callidus had an improper 

purpose, and had ‘misconstrued in law the notion of interim financing and misapplied that 

notion to the factual circumstances of the case’.627 

 

In the Bluberi decision the Court pointed out that after reviewing the terms of the 

litigation funding agreement, the supervising judge found that it met the criteria for 

approval of third-party litigation funding agreement set out in the Bayens and Hayes v The 

City of Saint John 628  judgments. 629  The supervising judge particularly considered 

Bentham's percentage of return to be reasonable considering its level of investment and 
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risk.630  Moreover, the supervising judge rejected Callidus and the Creditors' Group's 

argument that the third-party litigation funding agreement gave too much discretion to 

Bentham.631 The supervising judge found that the third-party litigation funding agreement 

did not allow Bentham to exert undue influence on the litigation of the Retained Claims, 

noting that similarly broad clauses had been approved in the CCAA context in the past.632 

The breadth of a supervising judge's discretion to approve interim financing was apparent 

from the wording of s. 11.2(1) of the CCAA.633 The Court pointed out that the supervising 

judge was focused on the fairness at stake to all parties, the specific objectives of the 

CCAA, and the circumstances of this case.634 Moreover, the Court maintained that third-

party litigation funding agreements could constitute interim financing, and that the Court 

of Appeal was incorrect to have held approval of the third-party litigation funding 

agreement as interim financing ‘transcended the nature of such financing’.635 The Court 

also articulated that the third-party litigation funding agreement was not a plan of 

arrangement because it did not propose any compromise of the creditors' rights.636 The 

Court also held that third party litigation funding agreements may be approved as interim 

financing in CCAA matters when the supervising judge determines that doing so would 

be fair and appropriate with due regard to all the circumstances and objectives of the 

Act.637 

 

In this section it is noticed the key considerations held by the courts for approving 

third-party litigation funding agreements. The next section will discuss the common 

principles that could be distilled from the litigation funding agreements and what are some 

of the core elements which should be considered by the parties to pass the scrutiny of the 

courts. 

 

 
630 [2020] SCC 10. 
631 Above. 
632 Above. 
633 Above. 
634 Above. 
635 Above. 
636 Above. 
637 Above at para [97]. 



 

123 

Core elements to be considered while forming third-party litigation funding agreements 
 
  
 To have a third-party litigation funding agreement in place, scrutiny of the 

Canadian courts must be passed. The analysis of the third-party litigation funding 

agreements revealed that when agreements are entered, these core elements should be 

considered.  

 

1. It should be highlighted how access to justice would be facilitated. This might be 

easily established in class actions and instances where impecunious clients are 

involved. However, when sophisticated parties are involved, it would be observed 

by the courts whether the litigation funding agreement had been used to ensure 

access to justice or had been used as a risk management tool. This is important 

because in terms of maintenance and champerty it must be shown to the court that 

there is no abuse of the process. 

2. The motive and the desired result of the involvement of the third-party litigation 

funder should be specified. This pointer could also be used to highlight the access 

to justice concern sought by the courts. 

3. Regarding withdrawal clauses and its consequential results, mainly the 

defendant’s ability to recover costs if the case fails should be ensured and the 

funder should not have a say in the settlement negotiations or have a place at the 

table. The funder should still be allowed to exit the funding agreement for any 

breach of obligations by the plaintiff and potentially for the appointment of 

different lawyers. 

4. The desired conduct of the plaintiff should be specified so that unnecessary costs 

and delays could be avoided. 

5. With respect to the funder’s compensation, the agreement should reflect the 

investment amount, the period for which funds were invested, the degree of risk 

undertaken by the funder and the adverse costs exposure faced by the funder. A 
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cap on the amount payable to the funder is preferred so that it could be ensured 

that over-compensation would not occur. 

6. The funder should be given information regarding the prospects of success, 

strategy and quantum and the plaintiff’s lawyers should be required to respond to 

any reasonable request by the funder for information about the proceedings. This 

cannot be regarded as intermeddling in the lawsuit. This is in fact advantageous 

for the plaintiff so that the adequate funding could be ensured by the funder for 

smooth running of the lawsuit and valuable expertise could be shared with the 

plaintiff. Also, any potential adverse costs could be readied by the funder. 

7. The control of the lawsuit should be left in the hands of the plaintiff and through 

this measure any officious intermeddling by a third-party funder could be avoided. 

Noteworthily, a lot of third-party funded cases are settled out of court. Therefore, 

it could also be argued that with more control over the lawsuit, the plaintiff could 

be given more negotiating powers. This could encourage more creative solutions 

while the remedies through the court could be restricted to those permissible by 

the rule of law. More about the issue of control of the lawsuit can be found under 

the heading – What about the contentious issue of control of the lawsuit? in the 

subsequent section. 

8. The laws of the jurisdiction governing the third-party litigation funding agreement 

should be specified. As with any commercial agreements, it can be visualised that 

a dispute may arise between the plaintiff and the funder. It could be contended that 

there is always room for disagreements among the parties, and they might occur 

at any point. Therefore, for the welfare of both the parties it is better to be prepared 

than to have no method in place to deal with any disputes. Remarkably, the Code 

of Conduct in the UK provided that if there was a dispute between the Funder, the 

Funder’s Subsidiary or Associated Entity and the Funded Party about the 

settlement or about the termination of the third-party litigation funding agreement, 

a binding opinion shall be obtained from a Queen’s Counsel.638 They would be 

 
638 Association of Litigation Funders, ‘Code of conduct for Litigation Funders’ at [13.2] 2018 
https://associationoflitigationfunders.com/wp-content/uploads/2018/03/Code-Of-Conduct-for-Litigation-
Funders-at-Jan-2018-FINAL.pdf accessed 30th July 2021. 
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instructed jointly or nominated by the Chairman of the Bar Council.639 If Canada 

would ever come up with a similar Code, it could be suggested that direction could 

be obtained from the UK’s Code of Conduct. In the Dugal case the third-party 

litigation funding agreement specified that the agreement was to be governed by 

the laws of Ontario and Canada and was subject to the exclusive jurisdiction of the 

Ontario court. 640  Understandably, with third-party litigation funding being 

relatively new in Canada there has been no such standard dispute resolution 

method that has been observed other than what might have been agreed between 

the parties, as observed in Dugal.  

9. It should be specified if the funder would be liable for appeal costs. For example, 

in the Dugal case, the third-party litigation funding agreement clearly stated that 

CFI was not required to provide funding for any appeal unless it independently 

decided to fund the appeal. 

10. Regarding holding confidential information, as seen in Kinross, the third party 

funding agreement must contain a term through which the funder is bound to keep 

confidential any confidential and privileged information.  

11. The defendant should be given notice of the third-party funding motion and be 

allowed to participate in the hearing. It would be helpful if the motion for approval 

of the third-party litigation funding agreement may be served with an affidavit 

setting out the reasons why the third-party litigation funding agreement should be 

approved. 

12. In the third-party litigation funding agreement, any security for costs and potential 

adverse costs should be addressed adequately and clearly mentioned how they 

would be facilitated. For example, money directly paid to the court, through ATE 

insurance and secured assets etc. To emphasise, the more clarity the better.  

13. Finally, it should be stated that the agreement would not come into effect unless 

approved by the court. Given the fact that third-party litigation funding has been 

controversial and problematic, Canadian courts have preferred transparency. 
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Hence, to avoid any potential abuse of the justice system and in the absence of any 

regulations, third-party litigation funding agreements should not be allowed to 

operate secretively.  

 

Additionally, since third-party litigation funding agreements have been subject to 

the courts’ approval in Canada, any objection raised by the courts could be removed with 

their guidance and the agreement would be made to the satisfaction of the court. Also, 

even though this was an agreement between the funder and the claimant, the courts have 

maintained that since the defendant would be impacted by the third-party funding 

agreement, they should be notified about the third-party funding agreement hearing. That 

said, one should not be surprised if in the third-party litigation funding agreement, the 

defendant’s objections are also asked to be addressed by the court. At this point the reader 

of this thesis is informed that third-party litigation funding is an evolving area in Canada 

and the core elements mentioned above should not be considered as exhaustive. 

 

What about the contentious issue of control of the lawsuit? 
 
 
 

Third-party litigation funding is a relatively new topic in the Canadian civil justice 

system, and it can be justified in terms of access to justice. A contentious issue in third-

party litigation funding has been with the funder controlling the lawsuit where the funder 

is able to take or at least have a weighty influence on the major decisions made in the 

running of the case. In any instance of a third-party funded matter, the chances of the 

plaintiff’s control being undercut by the third-party funder cannot be denied. Why is it 

important who controls the lawsuit? From the access to justice perspective, the more 

control a funder has over a lawsuit, the more difficult it is to justify third party litigation 

funding in terms of access to justice, as opposed to an opportunity for a commercial funder 

to make further money.  This leads to abuse of the justice system. The risk posed by the 

funder’s control over the lawsuit is even higher when the funded party is a non-

sophisticated party, compared to a sophisticated party. This is due to the imbalance of 
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financial power, knowledge, and the claimant’s desperate need for funding. A 

sophisticated party, who is using third party litigation funding as a risk management tool, 

will use their own legal resources to prevent a funder from having undue control over a 

lawsuit. It can be regarded as the funder having excessive control over the lawsuit when 

the funder is able to dictate the following: 

 

1. Who the plaintiff’s lawyer will be?  

2. What litigation strategy will be adopted?  

3. Whether settlement offers are to be accepted 

4. When the threshold of withdrawal of funding clauses are set too low making 

withdrawal of funding relatively easy or without just cause 

5. When the funder might be able to lower the allocated budget at any point when the 

litigation is underway 

 

The doctrines of champerty and maintenance are all about avoiding the abuse of 

process. To avoid abuse of the justice system and to protect the claimant, the courts 

scrutinize litigation funding agreements. Taking control over the lawsuit is something 

closely monitored by the courts. Now, if the funder has control, how should it be seen 

under the doctrines of champerty and maintenance? Knowing the risk of exploitation of 

the lower and the middle class posed by the funder’s control, a relaxed application of the 

rules of champerty and maintenance, while dealing with control, cannot be supported. A 

somewhat relaxed application of the rules of champerty and maintenance can only be 

supported in situations where a person, who has no other means of solving the problem 

than to litigate, is afforded the opportunity to litigate. When it comes to the assignment of 

claim, control is not an issue because the funder becomes the owner of the lawsuit and 

thus, the funder is in total control. When a claim is assigned, with the money being paid 

upfront, we can justify it in terms of faster access to justice. Returning to the point of the 

issue of application of the doctrines of champerty and maintenance, common law courts 

using the doctrines have been able to take care of control issues successfully even though 
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the degree of tighter or relaxed application might vary. Canadian courts have also been 

very vigilant about any trace of champerty and maintenance. From a standpoint of real life 

practice of law, it is necessary to clarify that a litigation funding agreement might not be 

approved by Canadian courts if there are substantial control issues in it. This means all 

control issues end when a litigation funding agreement is approved by the court. However, 

it is crucial for the reader to understand some of the issues surrounding the issue of control. 

The next few paragraphs discuss this. 

 

From the funder’s perspective, should the investors who enable a case to be 

brought forward, be entitled to a major say in how the money is spent? In class actions the 

funder’s concern over the suitability and sophistication of the representative plaintiff is 

also valid. More on this issue has been discussed under the heading- Should funders have 

the right to be consulted or allowed to be involved in managing the lawsuit? on page 113 

of this chapter. To reiterate, permitting a funder to control the lawsuit is not allowed. 

However, consulting the funder would be to the claimant’s advantage due to the funder’s 

knowledge and expertise in dealing with similar matters. Now a question arises, could 

consulting the funder lead to influencing the client and consequently the funder indirectly 

controlling the lawsuit? There is a very fine line between the two. If the courts are not 

vigilant while approving the litigation funding agreement, the scope of consulting could 

lead to influencing the client’s decisions, thereby allowing the funder to have indirect 

control over the lawsuit. In terms of boundaries, this is something that must be clearly laid 

out on the litigation funding agreement. To that point, it is safe to say that it is up to the 

courts to decide what is acceptable in terms of consulting the funder without it leading to 

controlling the claimant’s decisions. It is also worth mentioning that even though we are 

inclined more towards protecting the autonomy of the claimant while entering into a 

funding agreement, the funder’s fears are also genuine. To allay these genuine fears, the 

funder can be encouraged to conduct more due diligence and if for some reason the funder 

is not confident going ahead with the funding arrangement, they can always decline to 

fund the lawsuit.  
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A third party litigation funder’s control over the lawsuit could also lead to a 

conflict between the plaintiff and their lawyer. It is always preferable that more control 

and responsibility should be retained by the client. On that note, to avoid any potential 

conflict between the plaintiff and their lawyer, the scope of the lawyer’s role in managing 

a funded lawsuit could be agreed between the lawyer and the client.641 At this point, it 

could also be questioned if there should be a tripartite agreement between the funder, 

client, and lawyer to set the boundaries of a funder’s interference? Not necessarily. In 

response, it could be contended that the funder’s interference could be dealt with in the 

litigation funding agreement between the client and the funder itself. The lawyer, other 

than representing the client and getting paid for his or her services, would have no other 

interest. For representing a client, the lawyer would not likely enter into a tripartite 

agreement with the funder and the client. Also, it is often seen that senior partners and 

other lawyers get involved as co-counsels on a larger file as it progresses. A tripartite 

agreement could mean that subsequent lawyers may have to enter into such tripartite 

agreements. This would lead to complicating the lawyer’s representation aspect. Also, 

even if all the lawyers on the file did not have to enter into such tripartite agreements, it 

might be hard to get a representative lawyer who would like to be bound by the terms of 

a tripartite agreement and put his professional liability insurance at stake twice. Firstly, 

for the client and secondly for the funder.  

 

From the defendant’s perspective, the defendant needs protection against 

irrecoverable costs orders. However, the defendant’s issue could be solved with third party 

costs order. Yet again, if the third-party funder behind the lawsuit is not known, how could 

unseen control over the lawsuit be known or how could third party costs order be 

enforced? In the context of this issue of funder’s control, it is important to remember the 

defendant’s rights. The defendant would not be sued without the funder’s support. 

Therefore, it is right that where the case fails the funder pays the costs the defendant cannot 

recover from the claimant. 

 
641 Canadian Judicial Council, Civil Law Handbook for Self-Represented Litigants, Canadian Judicial 
Council, 2021 CanLIIDocs 2337 https://canlii.ca/t/tcmr accessed on 15th October 2021. 
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We turn now to discuss how the Canadian courts dealt with the control issue. In 

Metzler 642  the Ontario Superior Court of Justice highlighted the provisions in the 

agreement that allowed the third-party funder to attend the settlement discussions and be 

able to one-sidedly withdraw from the lawsuit with 7 days’ notice. The Court maintained 

that with this provision the funder carried too much control over the lawsuit and declined 

to hold that the third party litigation funding agreement did not engage champerty and 

maintenance. The Court clearly wished to ensure that control of the litigation rested with 

the representative plaintiff, who would instruct the class action lawyer. In the subsequent 

case of Dugal, 643  the Ontario Superior Court of Justice required that the funding 

agreement had the provision stating that the control of the class action lawsuit remained 

with the representative plaintiff. In Dugal,644  the third party litigation was approved 

because no attempt was made by the funder to gain control over the litigation. The Court 

also held that the funders, at the most, had the right to be kept abreast of the advancement 

of the lawsuit. Metzler645 and Dugal646 have already been discussed in depth on pages 97 

and 98 respectively. The courts are seeking in approving a third party litigation funding 

agreement that the agreement must not diminish the representative plaintiff’s rights to 

instruct and control the litigation. Hence, with respect to concerns over control of the 

lawsuit it could be said that the courts in Ontario, where class actions and the third-party 

litigation funding are more prevalent, they demonstrated judicial vigilance is not likely to 

be lessened. This judicial vigilance does not seem to have deterred funders from funding 

class actions in Ontario, which is a positive development in terms of enhancing access to 

justice in the province.647 There is still a need to have rules against excessive control so 

that third party litigation funding remains a way for the claimant to get access to justice 

and does not become just a way for the funders to make money. Ideally, the position of 

the courts should be one of no oppression, no abuse of the system and where adverse costs 

are taken care of, control of the lawsuit should not be a major issue. Any remaining issues 

 
642 [2009] CanLII 41540 (ON SC). 
643 [2011] ONSC 1785. 
644 Above. 
645 [2009] CanLII 41540 (ON SC). 
646 [2011] ONSC 1785. 
647Charles Wright and Anthony O’Brien, ‘Third-Party Funding for Class Actions, and Control Over the 
Litigation’ [2014] 55 Canadian Business Law Journal 165. 
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over the control of the lawsuit could be regulated through a code like the one used by the 

Association of Litigation Funders, suitably adapted to meet Canadian conditions. 

 

Wright and O’Brien observed that Canadian case law showed the courts 

endeavouring to preclude the funder from interfering in the lawyer-client relationship.648 

The courts had only allowed the funder to assume the role of a passive investor. The 

authors also considered subsequent cases where the court was prepared to offer a degree 

of control to the funders. They concluded that although there were similarities between 

contingency fee agreements and third-party litigation funding, the conflicts of interests in 

the latter were more acute and significantly higher. Therefore, any liberalisation of rules 

around control of litigation would be unlikely. 649 Now it could be questioned whether 

funders having some control over the lawsuit should be accepted without having the 

lawyer-client relationship interfered with? In principle yes, the funder having a say in the 

major decisions for the benefit of the lawsuit is acceptable. However, as mentioned above, 

utmost care should be taken so that the lawyer-client relationship is not interfered with 

and the lawyer should have the freedom to advise the client about litigation strategy, 

settlement offers etc. 

 

O’Brien and Chettiar argued that it should be expected from the lawyers that a 

certain degree of control would be sought by third party funders over the plaintiff’s 

decision-making process.650 Even though courts in Ontario have addressed the risk of 

third-party litigation funders controlling the plaintiff and their lawsuits, lawyers should be 

vigilant of their client’s third-party litigation funding agreements.651 The lawyer is not a 

party to the third party litigation funding agreement. The question is, do lawyers still have 

a responsibility to protect their clients against any control issues that the clients might 

 
648 Above. 
649 Above. 
650 Craig O’Brien and Natasha Chettiar, ‘Third Party Litigation Funding: A Pathway to Access to Justice 
or a Wolf in Sheep’s Clothing? 2016 36th Annual Civil Litigation Conference 4 [2014] CanLIIDocs 4376, 
https://canlii.ca/t/srqm accessed on 14 October 2021. 
651 Above. 
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have not recognized?652 Yes, they do have a responsibility and the lawyers should always 

be aware of the litigation funding agreements their clients enter. This is because funders 

may be trying to protect their large investments by seeking to control the plaintiff and the 

outcome of the litigation process. This will remain a continuous risk. Also, such control 

could lead to litigation strategy being formed based on bottom line profit. Consequently, 

it might strain the lawyer’s overall ability to advise the client based on merit. In other 

instances when clients are fully funded and protected against adverse costs, they might 

not even accept reasonable offers of settlement and they could be more inclined towards 

pursuing trial. At this stage it could be argued that even though the lawsuit is controlled 

by the client, the trial itself is beyond anyone’s control, and it is still unpredictable. 

Returning to point of the lawyer responsibility towards the client and taking into 

consideration the problems mentioned in this paragraph, the lawyer must advise the client 

whether the third party litigation funding agreement is suitable for the client.  

 

The next section discusses the regulatory issues associated with third-party 

litigation funding. 

 

Should the funder be required to pay the costs of the successful defendant? 
 
 

A potential objection to third-party litigation funding has been that the funder 

could reap the benefits of successful litigation without having to pay the costs of the 

defendant if the case was lost. This problem could be solved by making the funder pay the 

costs of the winning party. Furthermore, it could be asked whether the funder should just 

put up an arbitrary sum for financial support or whether this sum may be limited by 

funding disbursements or some distinct part of the funding needs. This might be relevant 

to whether the funder should be required to pay all the defendant’s costs. After all, the 

litigation would not have progressed without the funder’s help. Therefore, some cost 

consequences should be mandated. It could also be plainly argued that if the litigation 

funding agreement between the claimant and the funder, provided that adverse costs will 

 
652 Above. 
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be paid to the successful defendant by the funder, the funder should be required to pay the 

costs of the successful defendant. Nonetheless, this is not simple and forthright. It could 

be questioned as to what extent should the funder be held liable, and should other 

considerations be deliberated by the court while deciding the funder’s liability? 

 

In the UK case of Arkin, the Court held that the funder’s liability towards adverse 

costs should be limited only to the extent of funding provided.653 This meant, if the funder 

supported the lawsuit providing £1 million, the funder could be held liable only to £1 

million in adverse costs.654 This is known as the ‘Arkin Cap’. However, in the subsequent 

case of Chapelgate v James, Jim & Dunbar Assets, the Court maintained that when the 

Arkin case was decided, third-party litigation funding was nascent and conditional fee 

agreements and ATE insurance were relatively new.655 The Court opined that in the Arkin 

matter it might have been desired that those commercial funders were not deterred by the 

fear of disproportionate cost consequences if the lawsuit supported by them did not 

succeed.656 The Court also observed that nowadays commercial funders, conditional fee 

agreements and ATE insurance were all well established.657 Additionally, now the funder 

or the claimant has the opportunity to protect themselves against disproportionate costs 

using ATE coverage.658 In Chapelgate the Court held that the Arkin approach was by no 

means redundant. It proposed that the Arkin solution will remain applicable to cases such 

as Burnden Holdings (UK) Ltd v Fielding,659 where the funder had provided the costs 

incurred by the claimant in instructing expert witnesses.  

 

Furthermore, in the Chapelgate judgment it was suggested that in instances where 

the funder funded only a specific portion of the claimant’s costs, the judge may decide 

that no larger sum should be paid towards the defendant’s costs.660 The judge might also 

consider, nonetheless, the funder’s potential return on investment to be of significance. 

 
653 [2005] EWCA Civ 655. 
654 Above. 
655 [2020] EWCA 246 at para [36]. 
656 Above. 
657 Above. 
658 Above. 
659 [2017] EWHC 2118 (Ch). 
660 [2020] EWCA 246 at para [38]. 
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This means, the more a funder stands to gain, the closer the funder might be thought to be 

the real party ordinarily ordered to pay the successful party’s costs.661 The guidance on 

awarding such costs can be seen in the Dymocks Franchise Systems (NSW) Pty Ltd v 

Todd662 judgment. The Dymocks judgment provided the following guidance:663 

 

1. 	Although costs orders against non-parties are to be regarded as "exceptional", 

exceptional in this context means no more than outside the ordinary run of cases 

where parties pursue or defend claims for their own benefit and at their own 

expense. The ultimate question in any such "exceptional" case is whether in all the 

circumstances it is just to make the order. It must be recognised that this is 

inevitably to some extent a fact-specific jurisdiction and that there will often be 

several different considerations in play, some militating in favour of an order, 

some against. 

2. Generally speaking, the discretion will not be exercised against ‘pure funders’, 

described in paragraph 40 of Hamilton v Al Fayed (No 2)664 as ‘those with no 

personal interest in the litigation, who do not stand to benefit from it, are not 

funding it as a matter of business, and in no way seeking to control its course’. In 

their case the court's usual approach was to give priority to the public interest in 

the funded party getting access to justice over that of the successful unfunded party 

recovering his costs and so not having to bear the expense of vindicating his rights.  

3. Where, however, the non-party not merely funds the proceedings but substantially 

also controls or at any rate is to benefit from them, justice will ordinarily require 

that if the proceedings fail, the non-party will pay the successful party's costs. The 

non-party in these cases is not so much facilitating access to justice for the party 

funded, but for himself to gain access to justice for his own purposes. He himself 

is ‘the real party’ to the litigation, a concept repeatedly invoked throughout the 

 
661 Above. 
662 [2004] UKPC 39. 
663 Above at para [25]. 
664 [2003] QB 1175, 1194. 
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jurisprudence.665 Nor, indeed, is it necessary that the non-party be "the only real 

party" to the litigation in the sense explained in Knight and Millett LJ's judgment 

in Metalloy Supplies Ltd (in liquidation) v MA (UK) Ltd, provided that he is "a real 

party in...very important and critical respects".666 Some reflection of this concept 

of "the real party" is to be found in CPR 25.13 (1) (f) which allows a security for 

a costs order to be made where "the claimant is acting as a nominal claimant". 

4. Perhaps the most difficult cases are those in which non-parties fund receivers or 

liquidators (or, indeed, financially insecure companies generally) in litigation 

designed to advance the funder's own financial interests. Since this difficulty may 

be thought to lie at the heart of the present case, it would be helpful to examine it 

in the light of several statements taken from the authorities. 

 

Moreover, in the Dymocks judgment it was also mentioned that:667 

 

‘Where a non-party promotes and funds proceedings by an insolvent company 

solely or substantially for his own financial benefit, he should be liable for the 

costs if his claim or defence or appeal fails. As explained in the cases, however, 

that is not to say that orders will invariably be made in such cases, particularly, 

say, where the non-party is himself a director or liquidator who can realistically be 

regarded as acting rather in the interests of the company (and more especially its 

shareholders and creditors) than in his own interests.’ 

 

In situations where the funder has funded the lion’s share in return for a lion’s 

share of the potential returns against various parties, it would not be surprising if the judge 

orders the funder to bear at least some of the lion’s share of the winner’s costs. This would 

be regardless of whether the funder’s outlay on the claimant’s costs was less.668  

 
665 See, for example, the judgments of the High Court of Australia in Knight and Millett LJ's judgment in 
Metalloy Supplies Ltd (in liquidation) v MA (UK) Ltd [1997] 1 WLR 1613. Consistently with this 
approach, Phillips LJ described the non-party underwriters in TGA Chapman Ltd v Christopher [1998] 1 
WLR 12 as "the defendants in all but name". 
666 See Arundel Chiropractic Centre Pty Ltd v Deputy Commissioner of Taxation (2001) 179 ALR 406. 
667 [2004] UKPC 39 at para [29]. 
668 [2020] EWCA 246 at para [38]. 
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While adverse costs are being decided by the courts, the ‘why’ behind the funding 

is likely to be considered. Therefore, two scenarios could be visualised. Firstly, if the 

funder funded the lawsuit solely for profit, adverse costs would be considered at a different 

level. In Canada the UK ‘Arkin Cap’ method could be followed in determining adverse 

costs liability of the funders. The other factors mentioned in this section could be 

considered along with the guidance provided in the Dymocks judgment. Secondly, there 

might also be many instances where the funder is not a commercial funder, but rather a 

social justice entity which may have funded a matter purely based on altruism. The 

purpose of such support is often aimed at achieving access to justice, having brought 

forward novel areas of law, and helping set up advantageous precedents. Thus, it could be 

argued that since awarding adverse costs is discretionary, the courts should also consider 

such factors and such altruistic funders should be protected from adverse costs exposure. 

Otherwise, access to justice would be hindered by punishing such altruistic funders.  

 

Moreover, a wider discretion is held by the courts when imposing any potential 

costs liability. Therefore, a general study on costs rules also revealed that cursors such as 

public interest would also be considered by the courts if these involved: a novel point of 

law, access to justice considerations, significance of the issues, the difficulty of the action, 

the conduct of the party, any non-compliance with rules of a court or an order, the result 

of the action and the degree of success of each party. 

  

What should be the base capital the funders must maintain?  
 
  

 In the UK, as per the Association of Litigation Funders’ Code of Conduct members 

are mandated to have £5 million capital or such other amount stipulated by the 

Association.669 Canada does not have a Code of Conduct like in the UK. Therefore, unless 

the major funders decided on their own to maintain a base capital, there is no mandatory 

base capital that must be maintained. However, even without any regulation, in the third-

 
669 Association of Litigation Funders, ‘Code of conduct for Litigation Funders’ at [9.4.2] 2018 
https://associationoflitigationfunders.com/wp-content/uploads/2018/03/Code-Of-Conduct-for-Litigation-
Funders-at-Jan-2018-FINAL.pdf accessed 30th July 2021. 
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party litigation funding agreement a minimum capital amount could be agreed between 

the parties through which assurance and commitment from the funder could be 

demonstrated. It could be argued that having a base capital amount stated in the agreement 

it could also make it easier to convince the court to approve the third-party litigation 

funding agreement. Furthermore, by having a base capital mentioned in the agreement it 

could also be established by the funder that they have the adequate funds to fund the 

lawsuit, handle any unforeseen costs, pay any premium to obtain adverse costs insurance 

and fulfil any adverse costs order. 

 

What about third-party litigation funding and solicitor-client privilege? 
 
 

In Canada the solicitor-client privilege is a constitutionally protected substantive 

rule of law. 670  In Fehr third-party litigation funding agreements and solicitor-client 

privilege were dealt with adequately.671 The Court articulated that the propriety of third-

party funding agreements was controversial and problematic. 672  The Court held the 

opinion that such agreements should not be allowed to operate clandestinely.673 The Court 

also maintained that the third-party funding agreement was of paramount importance 

because without the funding there would have been no resources to have the class action 

lawsuit pursued and thereby no access to justice.674 The plaintiff conceded that the class 

members would have been adversely affected by a third-party funding agreement that 

would have adversely affected the ability of the representative plaintiffs to control and 

direct the class.675 To this point, the Court suggested that this concern should be addressed 

as an aspect of the approval hearing.676 The Court observed that as seen in the Dugal 

judgment, the issues found in this case at the bar were largely antithetical to third-party 

litigation funding, however, it was conceivable that the defendant might support third-

 
670 See Canada v Solosky [1980] 1 S.C.R. 821, Descoteaux v Mierzwinski [1982] 1 S.C.R. 860, R. v 
McClure [2001] 1 S.C.R 445 and Lavelle, Rackel & Heintz v Canada [2002] SCC 61. 
671 [2012] ONSC 2715. 
672 Above at para [90]. 
673 Above. 
674 Above at para [93]. 
675 Above. 
676 Above. 
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party funding because they might be the ultimate beneficiary of the agreement.677 The 

Court suggested that while deciding on a third-party funding agreement, it would also be 

informative for the court to learn whether the funding agreement is supported by the 

defendant or not.678 Hence, in this case the Court maintained that unless the plaintiffs 

made out a case for protecting solicitor-client privilege or made out some other public 

policy argument, the defendant should be given notice of the third-party funding 

motion.679 The defendant should also be allowed to participate in the hearing.680 In the 

case at the bar, with respect to third party funding, the Court did not find any reasonable 

possibility that any genuinely privileged solicitor-client communication should need to be 

revealed as a part of the third-party funding agreement and thus, no privileged 

information.681 Furthermore, the Court clarified that since the defendant was affected by 

the third-party funding agreement, fairness demanded that any privilege associated with 

the agreement be waived.682 The Court also held that this was also consistent with the 

practice of disclosing the support of Class Proceedings Fund to the defendant.683 To 

clarify, this section could also be regarded as an answer to the question; should the 

defendant be informed about the presence of third-party litigation funding? – To reiterate, 

the answer is yes.  

 

What should be the potential liability for funders for funding bad cases? 
 
 
 Third party litigation funding providers are backed by profit driven entrepreneurs. 

When third party litigation funding is sought for any matter, such cases are evaluated 

considering various factors. Consequently, any decision is made mostly on the grounds 

such as commercial viability, capital requirement and the merit of the case. Therefore, the 

chances of bad cases being funded by professional funders could be regarded as next to 

nil as no such funder would be ready to lose money. Additionally, altruistic funding could 

 
677 Above at para [111]. 
678 Above. 
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680 Above at para [112]. 
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also be provided by social justice organisations whose motivation would not be to profit, 

however, mainly access to justice, and in rare instances aide setting helpful precedents. 

Even for such cash strapped altruistic organisations whose capital is derived from 

government grants and donations; it is highly unlikely that meritless cases would be 

funded by them. Furthermore, in Canada where there has been a practice of third-party 

litigation funding agreements being subject to approval of the court, the funder of any sort 

would be unlikely to face the wrath of the court for having funded a bad case. 

 

 However, can it be firmly said that bad cases do not get funded or will not get 

funded? The answer is no. For example, in the UK the case of Excalibur Ventures LLC v 

Texas Keystone Inc. Ors, Excalibur brought an action against Texas Keystone.684 The 

claim was for a specific performance of a collaboration agreement pursuant to which 

Excalibur claimed its entitlement to an interest in oil fields or to damages which as finally 

put, were said to be of US $1.6 billion.685 Excalibur had no assets, and their lawyers 

accepted a conditional fee agreement. The action would not have been pursued without 

third party litigation funding.686 There were four groups of funders who were not members 

of the Association of Litigation Funders either. The High Court observed that the claim 

was speculative and opportunistic.687 Also, that Excalibur’s claim was hopeless which 

required much time, labour, and expense to refute what was itself a ground for indemnity 

costs both against the litigant and the funder.688 Also, the amount of claim was grossly 

exaggerated. Given the circumstances, Excalibur was asked to provide security for costs 

which were never provided.689 The Court of Appeal maintained that the due diligence 

undertaken by the funders before agreeing to support Excalibur’s claim was inadequate.690 

The Court adopted Dymocks and held that the rationale for imposing costs upon a non-

party funder was that the funder had funded proceedings substantially for their own 

 
684 [2013] EWHC 4278. 
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financial benefit and had thereby become a ‘real party’ to the lawsuit.691 Hence, it should 

be made liable if the claim fails. In this case Arkin Cap was not followed and this judgment 

made a new rule in relation to Arkin Cap.692 The Court held that the cap should be 

measured by reference to both funds provided, and the amount provided to pay security 

for costs693. Furthermore, the Court opined that the funder was also unable to hide behind 

the advice of its own advisers.694 Thus, from this case it can be said that funders can be 

held responsible for funding bad cases irrespective of a lack of bad conduct on the funder’s 

part.  

 

Even though the next case was not a bad case, it raised questions regarding how 

third-party litigation finance could be used to harass others and how a lack of insight could 

even be more dangerous. In the US, Silicon Valley billionaire and co-founder of PayPal 

Peter Thiel secretly funded a successful lawsuit that threatened to undermine the media 

company’s finances.695 In this matter the entrepreneur instead of looking for profits, had 

a personal goal which was revenge against Gawker. Gawker owned a website and it outed 

Mr. Thiel and several of his friends as gay. The lawsuit was filed by retired wrestler Hulk 

Hogan and Mr Thiel financed it with about $10 million.696 The former wrestler sued 

Gawker for invasion of privacy after it published a video of Hulk Hogan having sex. A 

Florida jury awarded the plaintiff $140 million. This case had raised questions whether 

similar cases could be faced by media companies in the future. Moreover, the US 

commentators had claimed that even though third-party litigation finance was legal, the 

risk of such funders fuelling frivolous or just for revenge lawsuits had also increased.697 

 

 
691 Above at para [39]. 
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 Therefore, going forward it cannot be said that bad cases would never get funded. 

Also, in an unregulated third-party litigation funding market such as Canada, the risk 

could be visualised as even more. What if a bad case was funded by a group of bad lawyers 

or an unscrupulous law firm clandestinely? Should they be allowed to go scot-free? In 

such circumstances the third-party costs order should be the norm along with an 

exemplary penalty of some sort. Additionally, provincial court and the law society rules 

could be strengthened so that strict sanctions may be imposed on such lawyers and law 

firms. Again, what if the funder’s intention was genuine and the lawsuit appeared 

meritorious, however, the litigation went badly? Should the funder still be penalised? In 

this case, it could be considered whether the funder was helping someone gain access to 

justice in an altruistic manner or funding was provided to make a profit.698 It could be 

argued that the former should not be expected to foot the opponents’ bill, but to an extent 

the latter should be made accountable even though such risks could be managed with ATE 

insurance. At this point it questions whether it will prevent other forms of abuse of 

process? Even though third-party litigation finance helps the plaintiffs to take on deep-

pocketed defendants, equally the risk of abuse of the system cannot be nullified. 

Therefore, it could be said that developing a strong judicial oversight, stringent rules of 

civil procedures, building rules and regulations for the funders to abide by and awarding 

exemplary punishment against any abuse of the system should be the way forward. 

 

Should the third-party litigation funding industry be regulated? 
 
 

We now move on to discuss whether third party litigation funding in Canada 

should be allowed to operate without any regulations. Litigation funders in the UK who 

are members of the Association of Litigation Funders are required to adhere to the Code 

of Conduct published in 2011 by the Civil Justice Council, an agency of the UK’s Ministry 

of Justice. The Association of Litigation Funders Code of Conduct in the UK is designed 

to prevent members of the Association from controlling litigation and from getting 

involved in any unprofessional conduct. In contrast, there is no such code in Canada. 

 
698 Jason Rowley, ‘Germany v Flatman: Personal Injury – Civil Procedure – Legal Advice and Funding’ 
[2012] 1 JPI Law C47-C50. 
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Regarding the independence of lawyers and control of litigation, the courts in Canada have 

been vigilant. Noteworthily, in the Bayens judgment some critical observations were made 

by the Ontario Superior Court of Justice while considering the litigation funding 

agreement.699 The Court highlighted the fact that Harbour was a founding member of the 

Association of Litigation Funders of England and Wales, a regulatory body responsible 

for litigation funding in England and Wales. And those members of the Litigation Funding 

Association had adopted the Code of Conduct for litigation funders, which set out 

standards of best practice and behaviour for litigation funders in England and Wales.700 

Through the Code of Conduct it was ensured:701 

 

1. Non-interference in litigation 

2. Confidentiality 

3. Capital adequacy of litigation funders 

 

An unregulated litigation financing industry means the industry does not have to 

adhere to any code of conduct. The implications are also that such third parties do not 

have any fiduciary duties towards the clients, rather the only fiduciary duty owed is to 

their shareholders. This could also mean that litigators and financiers could be incentivised 

to plot with the defendants if the deal financially benefited them.702 Plaintiffs could be 

pressured to accept a settlement offer through questionable means and possibly funds 

could be misallocated so that the desired consensus could be achieved.703 Such adopted 

tactics could negatively deprive justice seekers. In real terms this is an example of how 

fund seekers could be exploited if litigation finance is allowed to operate without any 

regulations. It could also be argued that the real risk of having third party funding 

unregulated is that by having fully entered an unregulated market and been driven by its 

 
699 [2016] NBQB 125. 
700 Above. 
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702 Michael Molavi, ‘Law’s Financialization: Litigation Finance and Multilayer Access to Justice in 
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profit maximisation objective, third party litigation funding could lead to abuse of the 

justice system at the cost of justice seekers. This would prove to be working against 

providing access to justice. 

 

Having discussed things that could happen in an unregulated third-party litigation 

funding market, let us discuss some possible solutions. It could be suggested that imposing 

fiduciary duty and contractual duties on third party funders could be a way through which 

conflicts arising from profit maximisation intentions be minimised.704 Rather than making 

regulations to act as a moral statement or even worse, the purpose of any proposed 

regulations should be directed towards forming a litigation funding sector where potential 

abuses could be averted and at the same time the purpose of access to justice is served. 

This would leave it wide open to be influenced by only commercial factors.705  

 

Cameron and Kalajdzic identified that the regulation of third-party funding should 

have three attributes. 706  Firstly, any policy consideration should have considered 

consumer protection to justify any regulatory intervention mainly when it came to funders 

having sufficient capital, settlement, and termination clauses and how conflicts of interest 

would be dealt with.707 Nevertheless, it must be kept in mind that all customers are not the 

same. This means that sophisticated customers would need lower protection as compared 

to unsophisticated vulnerable litigants and any proposed regulation should be able to 

accommodate this difference.708 Secondly, a safeguard should also be offered by the 

courts.709 To clarify, proactive roles could be played by the courts in the disclosure of the 

funder’s involvement, the funding agreement and forming court rules through which 

funders could be compelled with a duty to assist the court. 710Thirdly, the authors proposed 

a boundary between the funders and the lawyers who owe fiduciary duties to their 

 
704 Maya Steinitz and Abigail Field, ‘A Model Litigation Finance Contract’ [2014] Iowa Law Review 99. 
705 Poonam Puri, ‘Financing of Litigation by Third Party Investors: A Share of Justice?’ [1998] 36 
Osgoode Hall Law Journal 3. 
706 Camille Cameron and Jasminka Kalajdzic, ‘Commercial Litigation Funding: Ethical, Regulatory and 
Comparative Perspectives’ [2014] 55 Canadian Business Law Journal 1. 
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clients.711 This is crucial from the point of funders control over the litigation. This could 

be done through federal and provincial court rules, provincial law societies’ codes of 

conduct or through the litigation funding agreements where the amount of funder’s control 

over the litigation could be prescribed. 

 

The Institute of Legal Reforms proposed that for a robust oversight a federal 

agency should be created and empowered to make rules and regulations for the litigation 

funding industry.712 This would be able to regulate, and to enforce rules and regulations.713 

This view has reflected the dangers of keeping the third party unregulated and that the 

third-party funders should not be kept in a position to self-regulate. The Law Society of 

Upper Canada has adopted a ‘wait and watch’ approach for regulating the third-party 

funding industry and this indirectly means having only judicial scrutiny on a case-by-case 

basis.714 The potential danger with this ‘wait and watch’ method could be that if most of 

the funded matters continue to settle out of court, the courts will have little or no 

information about when to intervene or take any steps through which judicial control could 

be reflected. 

 

Another perspective to this scenario could be related to the general Canadian 

financial market which is heavily regulated and monitored. It cannot be denied that third 

party litigation funding is a financial product. Therefore, on that basis it could be argued 

that the litigation funders should not be outside such regulations when dangers of keeping 

it unregulated are apparent. Additionally, with it being connected to the justice system, it 

should be under strong regulation and be paid greater attention to. However, it must be 

mentioned that strong regulations could prove counterproductive. This means that the 

Canadian litigation funding is at its nascent stage. It is too early to know how the industry 

 
711 Above. 
712 John Beisner and Gary Rubin, ‘Stopping the Sale of Lawsuits: A Proposal to Regulate Third Party 
Investments in Litigation [2012] US Chamber of Commerce, Institute for Legal Reform 
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party-investments-in-litigation/ accessed on 10th March 2021. 
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714 Michael Molavi, ‘Law’s Financialization: Litigation Finance and Multilayer Access to Justice in 
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will develop in the coming years and to what extent it should be regulated and how it 

should be regulated.  

 

Thus, from the discussion above it could be held that third party funding should 

be regulated in Canada in an informed manner with moderation which would encourage 

funders to remain in business and would cater to enhance access to justice. In this whole 

regulatory mechanism, a major role would have to be played by the courts as a guardian 

and protector of the legal system. It could also be said that a regulated third-party funding 

scenario would lead to increased investor confidence. Moreover, the litigants would also 

be more assured of the transparency and would be better informed about the functioning 

of the industry. It can be asserted that regulations would help the industry gain credibility, 

and the industry could aim for better sustainability. A regulated third-party funding 

industry would also create a more favourable system where litigants would have funding, 

and access to justice could be promoted as a fundamental human right and at the same 

time ensures that frivolous litigation could be avoided. Lastly, positive change should be 

facilitated by regulatory parameters and should not prevent the growth and functioning of 

the third-party funding industry which can be contended to have immense access to justice 

potential. 

 

Should the Canadian third-party litigation funding industry be self-regulated or regulated 
by an independent regulator? 
 
 
 Regarding the question whether the Canadian litigation funding industry should 

be self-regulated or by an independent regulator, it could be seen as a challenge for the 

courts and the legislators. The challenge is to strike a balance between procedural 

safeguards being made available to litigants and, on the other hand, providing a 

commercial environment which would support the managed growth of third-party funding 
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agreements. 715  Poori explored three methods for regulating third party financing in 

Canada.716  

 

Firstly, alike to contingency fee agreements, it could be possible to regulate 

through the lawyer-client relationship.717 Such a fiduciary relationship would be governed 

by the provincial law societies. A flaw of this system could be that consistent regulation 

of the industry spanning multiple provincial jurisdictions across Canada might not be 

possible.  

 

Secondly, as presently required in class actions, all third-party litigation funding 

agreements could be subjected to compulsory judicial review.718 In such an approach 

existing common law jurisprudence on champerty and maintenance and other doctrines 

that limit the freedom of contracts would be applied. This model of mandatory judicial 

review of third-party litigation funding agreements would be very resource intensive, it 

might clog up the court system further and hence, it could be argued as unsustainable.  

 

Thirdly, third party litigation funding could be regulated by statute and the 

development of standard contractual terms.719 Nonetheless, as stated before, the Canadian 

third-party litigation funding industry is at its nascent stage with not much case law. 

Therefore, it might be too early to regulate the industry through the legislature. Also, 

legislative reforms are politically contested and so is the entire access to justice topic. 

Additionally, it could be expected that bringing regulations forward would be a very time-

consuming process and the interim dilemma for all stakeholders might finally affect access 

to justice. Any regulations imposed on the third-party litigation funding industry by 

legislators who might have very little knowledge of the dynamics of the industry might 
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do more harm to the industry than any good. Also, it cannot be denied that any potential 

government regulation of the litigation funding industry would also depend on the view 

on the industry held by the government at that point. Let’s say if the third-party litigation 

funding industry is regarded as a legal entity and a tool for access to justice, it might be 

regulated in a different way. Otherwise, if the third-party litigation funder’s position is 

seen as something between financial markets and the courts, and at par with the banks, the 

industry could be expected to be regulated in a manner which would stop shocks in the 

financial markets from spreading into the justice system.720 

 

In contrast, the UK has adopted a less government-oriented answer and the third-

party litigation funding industry is self-regulated through the Association of Litigation 

Funders of England and Wales. They have developed a Code of Conduct721  for the 

litigation funders and the members are required to adhere to those rules. An agency of the 

UK’s Ministry of Justice, the Civil Justice Council, published the Code of Conduct in 

November 2011 and the Association of Litigation Funders have been given the 

responsibility of administering self-regulation of the industry in line with the Code of 

Conduct.722 The key focus areas of the Code of Conduct are capital adequacy for funders, 

termination and approval of settlements, and control of the lawsuit.723 The Court in the 

UK case of Tatiana highly regarded the third party funder Burford Capital for being 

committed to the Code of Conduct.724 Having considered that a prominent funder like 

Burford Capital would have much more to lose if they were involved in any unethical 

conduct, it could also be said the funder, being a member of the Association of Litigation 

Funders, helped to develop trust with the Court. 

 

 
720 Timothy Lou, ‘Into the Shadows; Shadow Banking and the Prudential Regulation of Litigation 
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Hence from the above discussion it could be deliberated that the best way forward 

for the Canadian litigation funding industry could be to self-regulate it with the minimum 

government approach and get any future Code of Conduct endorsed by the courts to 

provide the Code more teeth and authenticity. Additionally, such a self-regulated Code of 

Conduct could be developed using the UK regulatory model and as the industry matures 

in Canada, new learnings from the experiences could be added to strengthen it further. 

Such a Code of Conduct in Canada could also be expected to provide more credibility to 

the third-party litigation funding industry, leading to more acceptance among the litigants, 

their lawyers, courts and thereby more business could be expected for the funders. 

 

Could third-party litigation funding become a one-stop solution to address Canada!s 
access to justice problem? 
 
 
 Access to justice is a subject matter that the federal government should be 

concerned about. In the introduction we have observed that Canada’s Department of 

Justice’s research and findings mentioned that Canada’s access to justice problem could 

be mainly attributed to non-availability of resources, disability, geographic location, and 

non-availability of legal aid. The findings failed to highlight legal costs as the biggest 

barrier to access to justice. Therefore, without the costs problem being acknowledged, 

very little has been done to remove the costs barrier to access to justice. The Department 

of Justice’s report rightly held that the problem of access to justice has also been caused 

due to non-availability of legal aid. Again, the legal aid budget having been shrunk over 

the years and it being a constant ground of political tussle between the federal and the 

provincial governments, access to justice for the poor and the middle class can be expected 

to remain hindered. In simple terms, government funding to solve Canada’s access to 

justice problem cannot be relied on at all. Therefore, the only other funding option left is 

through private parties. 

 

This has brought us to the question, could third party litigation funding become a 

one stop solution to solve Canada’s access to justice problem? The answer to this question 

is not direct. It has been well known that private funders would be drawn only towards 
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high value cases and not towards cases where a poor or middle-class person might be 

requiring access to justice but have been unable to overcome the cost barrier. Also, the 

access to justice puzzle has had many pieces to it such as courts, clients, lawyers, and the 

government. Now let’s say all of them have acknowledged the positive impact of third-

party litigation funding on access to justice and agreed to use it extensively. Nonetheless, 

the missing piece is the funder. How could the funder be convinced to shift away from 

being profit driven to being access to justice oriented? This would not be easy nor feasible 

financially. Significantly and yet in simple terms, if money was not made in one case, the 

next case cannot be funded. Hence, it could be articulated that with third-party litigation 

funding, a market-based solution might help but would be insufficient on its own to solve 

Canada’s access to justice problem. Moreover, market-based solutions are recent to 

Canada. Although most courts and legislatures have allowed such solutions as a tool for 

promoting access to justice, it would be premature to predict to what extent Canada’s 

access to justice problem is by these market-based solutions. Finally, it only remains to be 

seen how such market-based solutions would influence the courts, society and the poor 

and the middle class for whom access to justice has never been within reach. 
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Conclusion 
 
Recommendations 
 

Lessons for Canada from the United Kingdom, Australia, and the United States 
 
 

As seen in the UK, a Code of Conduct could be developed and endorsed by the 

courts in Canada. That way third party litigation funding could be used to cater access to 

justice to more people without being constantly hindered about champerty and 

maintenance. Aided by the Code of Conduct, corruption of the justice system could also 

be prevented. Moreover, from the Tatiana judgment it can be seen how third-party 

litigation funding could also be applied to family law situations or in hybrid proceedings, 

possessing elements of civil claim and family proceedings.  

 

Australia has experienced a relaxed application of the ancient doctrines of 

champerty and maintenance. Canada could also benefit from such a relaxed application of 

the doctrines. Australia has also attempted to strike a balance between the interests of the 

funder and the funded. Like Australia, access to justice could also be advanced in Canada 

by focusing more on keeping costs reasonable based on risks undertaken, security for costs 

and the adverse costs exposure assumed by the funders.  

 
The US has presented a different picture. Champerty and maintenance has been 

treated unevenly across the multiple states. With multiple provinces in Canada a similar 

problem could be expected. In the US many states have done away with the ancient 

prohibitions of champerty and maintenance. Abolishing champerty and maintenance 

should not be supported in Canada because the current power held by the courts to nullify 

agreements based on those doctrines would be removed. Nonetheless, as seen in the US, 

judicial interpretations of these doctrines in line with social needs can surely be supported. 

The method adopted in the US of increased regulation could also be adopted in Canada.  
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Hence, learning from the best practices from the UK, the US and Australia, the 

problems caused by champerty and maintenance, the ethical concerns and the additional 

concerns in Canada could be allayed and resolved by rules and regulations.  

 

At the beginning of this thesis, it was discussed how access to justice is a problem 

in Canada, firstly, due to excessive costs of civil litigation and secondly, due to adverse 

costs that proved to be crippling factors for the lower and the middle class. Lawsuits 

simply could not be pursued without financial support in the absence of government 

funding. Now with the advent of third-party litigation funding, it has brought hope for 

when there is a strong case. Both the issues, costs of litigation and adverse costs, can be 

addressed through third-party litigation funding. Resultantly, money could no longer be 

regarded as a barrier. Although, it is to be acknowledged that third-party litigation funding 

has not been without problems. This thesis has demonstrated how the problems caused by 

champerty and maintenance and other regulatory issues could be overcome.  

 

Therefore, it could be asked with the problems of champerty and maintenance and 

other regulatory issues being taken care of, what will happen next? The answer is that 

third-party litigation funding could now be expanded into other areas of law beyond the 

traditional class actions and large-scale corporate-commercial claims. Any financially 

viable claim could be helped by a third-party litigation funder. The following types of 

cases are worth highlighting. For example: in personal injury claims where pay-day loan 

providers have been operating. Such pay-day loan providers claim themselves to be third-

party litigation funders, but they are in fact not.  Third-party litigation funders could help 

such victims of accidents to have their cases brought forward. These are the people who 

are genuinely in need of access to justice. At first glance, such cases may seem non-

profitable. However, they could be financially viable if they are funded using the portfolio 

financing method. Another prominent area could be family law. Often it is seen in family 

law circumstances that mainly women are financially disadvantaged to claim for their 

rights along with their children’s. Such disadvantaged people in family law circumstances 

could greatly benefit from a funder’s involvement. That said, would there be any ethical 
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difficulties about sharing a divorcing party’s entitlement with a funder? In response, it 

may be stated that no ethical issues would be seen in sharing a divorcing party’s 

entitlement. It is just one of the ways to pay for the support they received from the third-

party funder. Unless the funder was stirring the lawsuit, there is nothing wrong in the 

funder being paid. Additionally, such funding agreements would have to pass the scrutiny 

of the courts. If the client stood any chance of getting abused by the funder or there were 

any ethical issues, the court could eliminate them there and then. In the same way there 

would be nothing unethical about the funder being paid from the claimant’s damages in a 

personal injury case.  

 

Furthermore, estate litigation could be another area. For illustration: the parents 

could have left substantial assets and the estate matter could have ended in court. As a 

result, adult children with substantial financial resources may have bullied their non-

resourceful siblings. Often the costs of these proceedings come out of the estate. However, 

the court this award of costs at the end. Until then a litigant will not know if they would 

be covered against costs. In such cases a funder’s presence would be greatly appreciated.  

 

On this note, as discussed on page 79 under the heading - Is direct financial 

assistance always better than assignment of claims? it may also be said that in certain 

instances that the assignment of claims could be a better option to expand into other areas 

of law than just direct financial assistance. Thus, by expanding into a wider range of cases 

and trying out newer funding mechanisms, a greater contribution to addressing Canada’s 

access to justice problem could be made by the third-party litigation funders. To achieve 

this, a few additional issues need to be taken care of. The next section discusses how to 

do that. 

 

How to mitigate the problems through costs liability and rules? 
 
 

In this thesis it has been argued that even though third-party litigation funding is 

allowed in Canada, it is due to the end users’ lack of adequate knowledge of the 

functioning of the industry, that the perceived risk of being caught under champerty and 
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maintenance has been made bigger than what it is. Consequently, third-party litigation 

funding has not been used widely. At the same time, it must be acknowledged that usage 

of third-party litigation funding has not been without problems or controversies. The good 

news is that these concerns could be addressed through costs liability and rules. 

 

In this thesis we have observed that in Canada and other common law jurisdictions 

the courts have been very concerned with adverse costs. In instances where the plaintiff 

had no assets or the third-party litigation funder had a foreign headquarter where enforcing 

a costs order judgment would have been difficult, the courts have ordered security for 

costs. Canada is a loser pays jurisdiction. Now while making costs order decisions, two 

questions should be asked to find out ‘why’ the lawsuit was funded. Firstly, was the 

lawsuit funded for profit? If yes, a costs order should be made against the funder. 

Secondly, was the funder acting purely or mainly altruistically so that a case could be 

brought forward and helped, which would not have been possible otherwise without third-

litigation funding? If yes, costs orders are suggested not to be ordered. In such instances 

the funder might be bankrupted by a third party costs order. As a result, people who need 

help might find there were fewer sources of it and access to justice would be obstructed 

even more. It should be noted that in both instances, general rules regarding costs orders 

would still be applied by the courts. This means, as stated previously, public interest, 

whether the action involved a novel point of law, access to justice considerations, 

important issues, complex actions, conduct of the parties or any non-compliance with rules 

of the court or an order, the result of the action and degree of success of each party would 

be taken into consideration in making the costs order. The reader is referred to the 

discussion on costs order guidance in Chapter 3 under the heading - Should the funder be 

required to pay the costs of the successful defendant? 

 

Let us now question, how should other issues such as control over the lawsuit, 

funders involvement in settlements, sharing of litigation information with the funder, 

disclosure of the third-party litigation funding agreement with the defendant, funder’s 

capital requirement, ethical issues, conduct of both the funder and the funded party, funder 

and party dispute resolution, withdrawal clauses, and the extent of remuneration etc. be 
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dealt with? The answer is all those issues could be dealt with through regulations. 

Furthermore, it is proposed through this thesis that the industry should be self-regulated. 

The arguments on why it should be self-regulated can be found in Chapter 3 under the 

heading: Should Canadian third-party litigation funding industry be self-regulated or by 

an independent regulator? Also, since the UK has found success using their Association 

of Litigation Funders’ Code of Conduct, it can be contended that a similar code be adopted 

in Canada. Having the Canadian litigation funding industry regulated would also give the 

industry credibility and the stamp of trust leading to more acceptability and wider usage.  

 

How to reduce third-party litigation funding costs to acceptable levels? 
 

 

Third party litigation funding is useful because of its ability to help with litigation 

costs. Nonetheless, it would be counterproductive if the costs of obtaining third party 

litigation funding itself are prohibitive. During the writing of this thesis, the overall cost 

of obtaining funding and the rate of interest charged by the funders were not found readily 

available. This means for an average middle-class funding seeker the absence of this 

information may be a problem. Therefore, if the cost of applying for funding and the rate 

of interest charged by the funders were required to be published, this would be helpful for 

fund seekers. Nevertheless, funding provided, the risk undertaken by the funder and the 

rate of interest charged are all interlinked, and cases vary. Hence, even though a tentative 

idea of costs of obtaining funding could be given in terms of application costs etc., 

releasing the rate of interest charged to individual clients would not be possible due to 

privacy reasons. Additionally, if an ongoing relationship as a preferred partner could be 

developed between the funders and the lawyers/law firms, clients could be benefited with 

better financing rates and attractive third-party litigation funding terms. 

 

Moreover, increased competition from new funders might be able to bring down 

the costs of obtaining third party litigation finance. Otherwise, funders could be forced to 

reduce their costs through regulations. Nevertheless, this would not be ideal as the 

government might not be aware of the industry dynamics. Regulatory steps taken by the 
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government to reduce costs might not be helpful or sustainable for the industry and its 

stakeholders. Therefore, the reduction of costs through competition is preferable.725 In 

order to have third party litigation funding costs reduced, government intervention could 

still be helpful by adjusting the capital adequacy requirements and managing prudential 

supervision. Entry barriers could be reduced, and competition encouraged amongst the 

funders thereby reducing costs for fund seekers.  

 
Can low value lawsuits which the bigger funders won’t fund be funded in a different 
way? 
 
  

Through this research it was observed that low value lawsuits are not funded by 

bigger and established funders. In the interest of the stakeholders and from a profitability 

standpoint, the bigger funders appeared to have a minimum investment amount and as a 

result many smaller and meritorious lawsuits do not get the funding they deserve. Now let 

us explore a hypothetical question: why not launch a funding company with a maximum 

investment amount and not a minimum investment amount, and enter the lower spectrum 

of the market to fund only the lesser value lawsuits such as personal injury? This proposal 

is also based on the thought, why fill the coffers of the venture capitalists who have 

nothing to do with access to justice or the legal community at large? The new funding 

company does not need to be a brick-and-mortar company with a lot of overheads. To 

keep costs low, it can exist in the form of a special-purpose-vehicle (SPV) from which 

funds can be drawn as and when required once the lawsuit is approved for funding after 

eligibility review. The legal community and organizations such as the Canadian Bar 

Association could be the initial and continued investors. This way the flow of money will 

remain within the legal community. In principle there is nothing wrong with setting up 

such a fund. Even though litigation is unpredictable, it is already established that 

investment in litigation is much more secure than investments linked to the stock market. 

To build trust, this new company could voluntarily follow the UK’s Code of Conduct or 

follow the code of the new International Legal Finance Association when it is laid out. 

 
725 Camille Cameron and Jasminka Kalajdzic, ‘Commercial Litigation Funding: Ethical, Regulatory and 
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Once this hypothetical funding company gets bigger and sustainable, the maximum 

investment amount can be raised to fund other meritorious lawsuits and novel areas of 

law. As a corporate social responsibility, a portion of the profit can also be utilized to 

target real access to justice issues purely on an altruistic basis.  

  

However, there is more to this than what meets the eye. While delving deep in this 

research and through informal conversations with stakeholders it was found that a 

considerable underground market of informal litigation funding already exists for low 

value lawsuits, primarily personal injury. Rich lawyers may fund cases of their lawyer 

friends’ clients, and these may happen without any formal third-party litigation funding 

agreements. Now the question is: should they not let the court know about such funding 

arrangements? The counter argument to this is how the lawyer earns, how the law firm 

earns, how they financially help their clients and what additional source of income a 

lawyer might have, is not the court’s business. Again, disclosure is clearly the expectation 

now and disclosure rules should equally apply to all. If the hypothetical new fund is 

launched too, there would hardly be any investors from the legal community. The simple 

reason being, when most of such lawyers and law firms have their own sweet 

arrangements for funding low value lawsuits, why would they prefer to come under the 

formal umbrella?  

 

Moreover, it can be assumed that if such underground funders are made to fund 

low value lawsuits using proper channels and procedures, their possible income tax 

concerns cannot be ignored. What is happening now is off the radar of the court and the 

tax authorities. This again takes us back to the importance of regulating third party 

litigation funding. Only if they put a legislative ban (which is unlikely to happen in the 

near future when minor court reforms and changes to the rules of civil procedure itself 

take ages) on off the radar funding practices, only then there might be room for the 

hypothetical funding company to fund low value lawsuits. Yet again one should 

understand the bitter truth that in the name of formalizing this informal funding sector, a 

potential ban on the underground funding for low value cases might shrink the market 
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abruptly. As a result, this will deprive the poor people who are currently provided for of 

at least some access to justice. Another concern is, how can the government be expected 

to ban something which is not improper in principle and where there is no concrete 

evidence of who is and how much funding is going on behind the scenes. Additionally, 

when the court system is already overburdened and clogged, investigating what is going 

on behind each case would simply not be possible. Lastly, in terms of adverse costs there 

is no doubt that such funding arrangements also put the defendant in an unfair position 

with nothing to go after. To conclude this section, the answer to the hypothetical question 

posed above is, under the current Canadian third-party litigation funding eco-system, 

launching a funding company to fund low value lawsuits in the interests of poor people 

genuinely in need of access to justice, does not appear to be particularly promising at 

present. 

 
How can third-party litigation funding be used to help Canada!s access to justice 
problems? 
 
 

A key standpoint on third party litigation funding and access to justice is that when 

funding is provided towards lawsuits, regular cash flow problems could be resolved for 

law firms and for lawyers who take matters on a contingency basis. Even though some 

have raised the issue of frivolous litigation being funded through third party litigation 

funding, there was no evidence found of such claims in Canadian literature and case 

law.726  

 

As mentioned in the introduction under the heading ‘Access to Justice in Canada’, 

third party litigation funding would also be immensely helpful in protecting constitutional 

and Charter rights of the lower and the middle class. They are currently unable to pay for 

legal services when they are faced with a legal problem involving basic entitlements such 

as social services, housing, and employment insurance. Hence, if third party litigation 

funding could be used in constitutional and Charter litigation, it would raise access to 

 
726 Arnold Ceballos, ‘Third Party Litigation Funding: Will it Increase Access to Justice in Canada?’ [2008] 
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justice standards in Canada, and significantly avoid more people being pushed into 

poverty. With third party litigation funding being very new to Canada, constitutional and 

Charter litigation may not appear lucrative enough for the funders to support. However, 

as will be shown in the later paragraphs of this section, once third party litigation funding 

matures in Canada, one can expect to see the funders presence in constitutional and 

Charter litigation as well.  

 

Now considering that access to justice is afforded by third party litigation funding, 

to what extent is access increased at the cost of justice? To clarify, to what extent is 

procedural access (such as, a day in the court) given priority over substantive justice (such 

as, an equitable and fair recovery).727 Given the fact that third party litigation finance is 

drawn towards high value cases with predictable rates of success, it might be thought that 

access to justice has been moving towards substantive justice.728 Therefore, at this point, 

it would be important to consider how substantive justice could be further impacted by 

this kind of financialization. It has also been argued that the multi-layered access to justice 

system in Canada could be driven and corrupted by profit maximisation rather than the 

promotion of access to justice.729 The broader concern for this is that courts could be 

turned into financial markets and civil justice could be impacted by market factors.  

 

Despite the challenges, through such third-party litigation funding, lawyers and 

law firms are permitted to pursue lawsuits and have their clients represented, which would 

not have been possible otherwise. Also, funders want to be paid. Hence, they would back 

cases only with good prospects of recovery. Third party litigation funding is also feared 

by the defendants as they are no longer able to bully plaintiffs into low settlements. Even 

though key concerns remain that those settlements could be manipulated, and privileged 

lawyer-client communications could be given to the third-party funders, these and others 

concerns mentioned in the previous paragraph could be efficiently addressed though 

 
727 Michael Molavi, ‘Law’s Financialization: Litigation Finance and Multilayer Access to Justice in 
Canada’ [2018] 33 Canadian Journal of Law and Society 425. 
728 Above. 
729 Above. 



 

159 

judicial supervision and regulatory methods.730 On that note, it could be contended that as 

far as hidden risks are concerned, challenges and apprehensions linked to third party 

litigation funding can be addressed promoting transparency, and using judicial oversight 

and regulatory methods, third party litigation funding could be used to alleviate Canada’s 

access to justice problems. 

 

Types of matters suitable/unsuitable for third-party litigation funding 
 
  
 When litigation loans first started in Canada, loan providers targeted mostly 

claimants in personal injury lawsuits, wrongful dismissals, breach of contracts and other 

small civil disputes. Such informal lending rarely caught the attention of the courts.731 

Such loan providers were not found in large corporate-commercial claims and class 

actions. Very recently, from the cases involving formal third party litigation funding it 

was observed that funders have mostly concentrated in large corporate-commercial claims 

and class actions.732 With the increased usage of third-party litigation funding in class 

actions, the potential of such funding in affording access to justice to the people who 

cannot really afford access to justice cannot be denied. However, a third party litigation 

funder’s presence is rarely found in the other areas identified in the beginning of this 

paragraph. The literature failed to identify matters where third party litigation funding 

might be unsuitable in Canada. The decision to have a case funded through third party 

litigation funding would be mainly based on commercial viability, confidence in counsel 

and merit of the case. Also, transparency and judicial oversight are favoured by the 

Canadian courts.733 Therefore, if these criteria are met, matters could be funded. Still, it 

was worth mentioning two of the contentious areas. 

 

 
730 Above. 
731 Jasminka Kalajdzic, Peter Cashman, and Alana Longmore, ‘Justice for Profit: A Comparative Analysis 
of Australian, Canadian and US Third Party Litigation Funding’ [2013] 61(1) American Journal of 
Comparative Law 93. 
732 Above. 
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In personal injury claims, there are funders who claim themselves to be third party 

litigation funding companies. The truth is they are not. In simple terms such funders are 

basically payday loan providers where the money must be returned irrespective of the 

outcome of the lawsuit, nor do they protect the litigant against adverse costs. In some rare 

cases, help might also be extended to personal injury claimants by their lawyers, and in 

Canada it is commonly referred to as ‘compassionate lending’. Again, this is only to help 

the claimants with sudden personal expenses and does not cover any of the legal costs. 

This money must also be returned with or without interest on the settlement of the lawsuit. 

Hence, third party litigation funding could be regarded as the only alternative left for 

personal injury plaintiffs who otherwise could not afford to pay their lawyers. Also, since 

third party litigation funding in its both forms cover adverse costs, an additional barrier to 

access to justice could be removed for low and middle-class Canadians.734 That said, with 

respect to personal injury claims, the current problem is unregulated funders who are 

taking advantage of vulnerable litigants. Therefore, the need to regulate the industry is 

much more so that such rogue ‘cowboy lenders’ could be regulated out of existence. 

 

Regarding family law matters, in the Ontario case of Jackson v Stephen Durbin 

and Associates the Court of Appeal held that the description of contingency fee 

agreements found in McIntyre predated the statutory provisions in issue and that at the 

time of the McIntyre judgment the Solicitors Act was significantly different.735  The 

legislature excluded family law matters from contingency fee agreements on public policy 

grounds and there was no reason to limit that exclusion just to agreements tied to monetary 

results.736 The Court of Appeal distinguished McIntyre and held that the agreement was a 

contingency fee agreement forbidden by the Solicitors Act.737 Now the question is, since 

the McIntyre judgment allowed contingency fee agreements and consequentially third-

party litigation funding agreements, should third party litigation funding be barred from 

family law matters? Should third-litigation funding be allowed in hybrid matters that also 

 
734 Above. 
735 [2018] ONCA 424. 
736 Above. 
737 Above. 
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involve family law? Also, in the UK contingency fee agreements were prohibited in family 

law circumstances and the government articulated those concerns regarding a contingency 

fee which was also relevant to third party litigation funding in family law proceedings.738 

Nonetheless, an interesting perspective could be found in the UK case of Tatiana. The 

High Court held that even though the matter involved family law proceedings, they were 

enforcement proceedings, so fair distribution of finite matrimonial assets could be 

achieved. The Court opined that just because contingency fee agreements are prohibited 

in family law matters, did not necessarily mean third party litigation funding in family law 

was misplaced.739 The Court explained that the analogy was misplaced because different 

treatment afforded by courts to contracts with lawyers was obvious.740 Additionally, the 

court accepted the concern that a person’s lawyer having a financial interest in the result 

of the proceedings might influence both the advice and representation given. 741 

Nevertheless, the Court pointed out that such concerns did not arise in third party litigation 

funding where the lawyers conducting the lawsuit have no interest in the outcome.742 The 

Court also emphasized that without third-party litigation funding, Tatiana would have lost 

access to justice and the chance of recovering the settlement owed to her.743 Hence, the 

example of the Tatiana judgment could also be followed in Canada. 

 

Further scope of development of third-party litigation funding in Canada 
 
 

Regarding third party litigation funding, this thesis identified that Canada’s 

problem is not champerty and maintenance, but rather, a perception that resulted in an 

adversarial stand towards third party litigation funding. To clarify, champerty and 

maintenance should not be magnified as the villain. Also, third party litigation funding 

does not automatically mean champerty and maintenance. Third party litigation funding 

only enables someone to bring forward a case which would not have been possible 

otherwise. With third party litigation funding being relatively new in Canada, this industry 

 
738 [2020] EWHC 1526 (Fam) at para [68]. 
739 Above at para [70]. 
740 Above. 
741 Above. 
742 Above. 
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would need to become acceptable and sustainable and to drive any desired change it would 

need to spread awareness and showcase their positive impact. At the same time the 

industry would also be required to transparently demonstrate how some of the 

apprehensions linked to third party litigation funding could be allayed.  

 

            Now let’s say the lawyers and law firms, the courts, and the litigants are ready to 

embrace third party litigation funding and regulations are in place to facilitate third party 

litigation funding. The consequent questions are: Firstly, what can be done to convince 

the funders to fund cases which might be more inclined towards providing access to justice 

rather than being commercially beneficial? The funders could be encouraged to fund 

access to justice cases as a part of their corporate social responsibility. Also, any future 

Code of Conduct in Canada could lay out a regulation mandating that a certain percentage 

of the funder’s income be allocated towards funding access to justice. Secondly, what 

would it take for the funders in Canada to diversify beyond class actions and high value 

corporate commercial claims and fund low value cases, for example, personal injury 

lawsuits? Rome was not built in a day. It could be expected that as the Canadian third-

party litigation funding market matures, the funders would take small steps and be able to 

diversify with experience and develop procedures. Also, when the funding of smaller 

cases may not be commercially viable, the funders might opt to fund such cases using 

portfolio funding, which would mean business by volume. What about novel areas of law 

that might require funding? It could be proposed that instead of backing cases only for 

commercial viability, funders should allocate a certain amount of money that could be 

used to finance novel areas of law. Additionally, since a wider discretion is carried by the 

courts regarding adverse costs, when a novel area of law is tried and it is a third party 

funded matter, the court might choose not to award adverse costs. That said, cooperation 

from the defendant would also be required. 

 

With respect to direct financial assistance, it is already available in Canada, but 

the assignment of claims in Canada has been rare. Now it could be questioned from a 

futuristic standpoint; would an assignment be a better way of funding a lawsuit? The 
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answer at this point cannot be given definitively. Nonetheless, it could still be considered 

by the funders and other stakeholders. If an assignment of claims were to be popular, that 

might mean that funders would have to constantly solicit for lawsuits to fund. While this 

might seem like trafficking in litigation, this should not necessarily be regarded as 

objectionable.  

 

To clarify on the issue on trafficking in litigation, here is an example involving 

assignment of claim from the UK. In Massai Aviation Services & Anor v The Attorney 

General & Anor (The Bahamas),744 the government invited tenders for the monopoly 

provision of fixed base operation (FBO) services and Clear Air Aviation Services Ltd 

(CAASL) was one of the bidders. Subsequently all bids were rejected, and the government 

then invited various parties including CAASL to identify sites for non-monopoly FBO 

facilities. 745  CAASL identified an 11 acre site and signed a 21 year lease with the 

government. However, on the site were a large hangar and store building occupied by 

Bahamasair, ultimately owned by the government. Emptying that place was not prompt 

and CAASL claimed that this significant delay led to the collapse of their business.746 

CAASL then sued the government for damages for loss of profits caused by the delay 

while competitors were able to establish theirs and for the loss of value of the user of the 

property for which CAASL was deprived. 747  After the proceedings had begun, the 

shareholders decided to sell the business for whatever they could get, however, decided 

to retain the lawsuit.748 From what is known, the purchasers may have been unwilling to 

buy the business which included what the shareholders believed the lawsuit is worth.749 

Eventually another company named Aerostar was formed and it acquired all share capital 

in CAASL and CAASL assigned its entire interest in the lawsuit to Aerostar for a nominal 

$10.750 Now was the assignment void as per the doctrines of champerty and maintenance? 

 
744 [2007] UKPC 12. 
745 Above at para [2]. 
746 Above at para [4]. 
747 Above at para [6]. 
748 Above at para [7]. 
749 Above. 
750 Above at para [8]. 
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The Privy Council held that buying and selling of choses in action is commonplace.751 

Debts are regularly traded at a discount so that the creditor can obtain some of what he is 

entitled to while passing the risk of litigation to others.752 The Privy Council observed that 

sale of the claim to Aerostar for $10 further raised eyebrows and this began to look like a 

very substantial profit or ‘trafficking’ in litigation.753 However, the Privy Council held 

that ‘trafficking’ is a pejorative term which means trading in something (be it drugs or 

people) in which it is not permissible to trade.754 In order to decide whether the particular 

transaction is permissible, it is essential to look at the entire transaction and to ask whether 

there is anything contrary to public policy. The Privy Council held that when this 

particular transaction was seen as a whole, nothing was found objectionable.755  This 

means, if the traded item is not illicit or banned, there is nothing wrong with trafficking in 

litigation. 

 

Let us now consider, instead of funders soliciting cases to invest, what if the 

plaintiffs were to approach the funders seeking to sell their lawsuit? Then it will not be 

against the doctrines of champerty and maintenance. From the funder’s perspective, if 

lawsuits were bought as a preferred method, it might even be a better way because they 

would be able to control the lawsuit as they wish and with their own lawyers. In the 

assignment of claims, it must not be forgotten that lawsuits are purchased at a much lower 

value than the potential worth. This value is low mainly for two reasons, firstly, litigation 

is highly uncertain and secondly, due to the risk undertaken by the funder despite knowing 

the uncertainty element. Again, if the lawsuit is not assigned the assignor is not guaranteed 

to get anything. Now the assignor can get some money sooner only with an assignment of 

the claim, which can again be regarded as quicker access to justice.  

 

 
751 Above at para [18]. 
752 Above. 
753 Above. 
754 Above at para [19]. 
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Another problem that can be foreseen with the assignment of lawsuits is the aspect 

of continued cooperation required from the claimant regarding discovery, court 

appearances etc. What if the funder lacked cooperation from the plaintiff after having 

received the entire sale proceeds upfront? How could this issue be mitigated? Well, if 

payments to the plaintiff were made in stages as the lawsuit progressed and upon 

continued cooperation, this problem could be resolved. After all, this would be a regular 

purchase contract. If such a contract were designed with a final payment clause requiring 

cooperation from the plaintiff until the closure of the file, the problem stated above would 

be addressed. Yet, again for any violations of such agreements common law has other 

remedies and courts also have wider discretions that could be accessed to resolve such 

problems. Regarding the plaintiff getting paid in stages, another issue could be 

deliberated. If the plaintiff needs to wait until the end of the lawsuit to get fully paid, 

would the purpose of getting paid upfront not get defeated? Thus, this could be a ‘double 

whammy’. That is in the sense, firstly, the plaintiff might get paid less as compared to 

direct financial assistance. Secondly, the plaintiff might have to wait for months or years 

to get the final payment which would be only after the litigation is completed and nothing 

at all if the case if lost. In most of these situations everything depends on the precise terms 

agreed between the litigation funder and plaintiff. With direct financial assistance, there 

is no guarantee of getting anything. Nonetheless, with the assignment there is more 

guarantee and security for the plaintiff in being paid. Again, how much and when the 

plaintiff would get paid would depend on the terms agreed. The more the price is deferred 

to the end of the litigation or made conditional upon the success in the litigation, the closer 

to direct financial assistance this would be. However, terms agreed between the funder 

and the plaintiff might be that the plaintiff would get paid for giving evidence at the trial 

and not be conditional upon a successful outcome. It should also be remembered that more 

cases settle without a trial than get tried. As of now the assignment of claims might not 

seem a widely feasible nor a preferred option. Hence, this is something that should be 

considered, and experience might also demonstrate that it works.  

 

The whole Canadian legal market is new to third party litigation funding and the 

future cannot be accurately predicted. But it should be borne in mind that before 
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the McIntyre judgment, third party litigation funding in the form of direct financial 

assistance was also not allowed in Canada. Subsequently, it became a possibility. 

Likewise, the assignment of claims becoming popular, or a preferred method of financing 

lawsuits should not be ruled out. After all, it is only one of the ways through which access 

to justice could be afforded. Lastly, when access to justice and legal costs are considered, 

the first thought is often about the regular court system and not ADR. ADR options are 

no different, however, they are slightly less expensive than a matter being litigated in 

court. Although third party litigation funding is currently prevalent in arbitration, beyond 

financing general lawsuits, we can also visualize third party litigation funding expanding 

into various ADR methods including aboriginal ADR methods. The reader is informed 

that probable issues and solutions highlighted in this section are not exhaustive as anything 

to do with the future cannot be accurately predicted. Also, it should be naturally expected 

that with changing social demands and with improved methods of avoiding abuse of the 

justice system, ways of affording access to justice will also change.  
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