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Joint Bank Accounts and Survivorship 
 
 

Dr David Capper, Queen’s University Belfast 
 
 

Introduction 
 
 

This article considers the following scenario, from the particular perspective of an elderly 
person or someone on the cusp of capacity.  A deposits money in a bank account with bank 
C.  Either at the same time as opening the account or later, A takes steps to have B named as 
a person entitled to benefit from the account by way of survivorship.  This means that the 
survivor of A or B, who will more often than not be B if A is an elderly person, will be entitled 
to the balance standing to the credit of the account on the passing of the other party.  This 
may mean that B becomes entitled to a very substantial sum of money, most if not all of which 
came from A, on A’s passing.  There is also the possibility that if B is given the right to make 
withdrawals from the account on a personal basis, i.e., not simply as the agent of A and for 
A’s benefit alone, that B could exhaust or significantly deplete the account before A’s passing, 
perhaps depriving A of much needed cash during A’s final years. 
 
Joint bank accounts where A contributes all the money and B takes by survivorship have 
enjoyed an almost hallowed status in Irish history.1  Usually these have been deposit accounts, 
but the same legal analysis would apply to joint current accounts.  Regarding the latter B may 
be making more withdrawals and even paying into the account but ultimately taking by 
survivorship a lot of money that came from A.  So, in this article no distinction will be drawn 
between joint deposit accounts and joint current accounts.  The issues the article is dealing 
with are where A makes a substantial deposit in a bank account and B acquires a right to 
benefit from that account by right of survivorship and also during A’s lifetime. 
 
It may be asked why A should want to enter into a transaction like this.  If the ultimate 
intention is that B takes the credit balance of the account on A’s death, would it not be better 
for A to leave the account to B by will?  This would obviate the risk that B drains the account 
of money A needs for necessaries during A’s lifetime.2  One reason for adding B to the account 
may be to obtain B’s assistance in the management of money, such as by allowing a younger 
relative or friend to pay for those necessaries by drawing upon the account.  But this does not 
require B taking the credit balance by survivorship after there is no need to pay for those 
necessaries any longer.  A may want to make a gift to B without the publicity that can 
accompany the reading of a will and could also avoid inheritance tax on the account and its 
effect upon A’s estate.3  In some cases B has acquired an eyebrow raising sum of money on 

 
1 On this see D. Capper, ‘Survivorship Rights in Joint Deposit Accounts’ (1996) 47 N.I.L.Q 281. 
2 A lifetime transfer of land at a grave undervalue was set aside in Rooney v Conway [1982] 5 N.I.J.B, in part 
because the 82-year-old transferor’s understandable wish to acknowledge the help and support received from 
the much younger transferee, could have been met more satisfactorily through a testamentary gift.   
3 In this context it is worth noting the decision of the Supreme Court of Ireland in Lynch v Burke [1995] 2 I.R. 159, 
overruling the decision of the Supreme Court of the Irish Free State in Owens v Greene [1932] I.R. 225 that the 
right of survivorship was void as a nuncupative will. 



A’s death.4  The consequences of opening a joint account with survivorship rights are 
significant enough to require procedures capable of protecting A from exploitation, A’s 
beneficiaries from the loss of their rightful inheritance, and the state from the loss of revenue 
that legislation has decreed is its due.  Even where A loses nothing during his or her lifetime 
and A’s beneficiaries do not have the strongest moral claim on the estate, the frequently 
casual way in which B acquires a very large sum of money should not be treated as an 
insignificance.            
 
 

How Should a Joint Account with Survivorship Rights be Set Up? 
 
 

The issues relating to joint bank accounts and the right of survivorship, in the context of 
elderly persons and others on the cusp of capacity, will be examined through the Privy Council 
decision in Whitlock v Moree.5  This decision, technically not binding on the courts in Northern 
Ireland, adopts a radically new approach to determining whether B is entitled to take the 
balance of the account on A’s death by right of survivorship.  In order to explain the 
significance of this new approach some explanation of fundamental principles and the 
previous approach is required. 
 
Providing B with a right of survivorship cannot be achieved just by A placing money in a bank 
account in the joint names of A and B.  Decisions from Australia,6 Canada,7 England,8 and 
Singapore,9 have adopted a resulting trust approach to this question.  They have rationalised 
the deposit of money in the account by A as a gift of the legal title to the deposit by A to A 
and B.  Assuming no presumption of advancement from A to B, on A’s death B would hold the 
balance of the account on resulting trust for A’s estate.  It seems eminently plausible and 
intuitively right, but there is a flaw in the analysis as several commentators have pointed 
out.10  
 

 
4 In Whitlock v Moree [2017] UKPC 44, the case extensively analysed in this article, B obtained the sum of 
$190,000 in addition to testamentary gifts from A. 
5 Whitlock v Moree [2017] UKPC 44.  For commentary see M. Baldock, ‘Case Note – Whitlock v Moree [2017] 
UKPC 44’ (2018) 24(5) Trusts and Trustees 456; D. Capper, ‘Survivorship Rights in Joint Deposit Accounts – a 
Matter of Construction?’ (2018) The Conveyancer 395; S. Hunter, ‘Joint accounts – what’s yours is mine and 
mine is yours?’ (2018) Private Client Business 103, contains some useful material on the lower court judgments.  
6 Russell v Scott [1936] 55 C.L.R 440 (HCA). 
7 Niles v Lake [1947] S.C.R 291 (SC); Pecore v Pecore [2007] 1 S.C.R 795 (SC); Madsen Estate v Saylor [2007] 1 
S.C.R 838 (SC). 
8 Aroso v Coutts & Co [2002] 1 All E.R (Comm) 241 (Ch.D); Re Northall [2010] EWHC 1448 (Ch); Drakeford v Cotton 
[2012] EWHC 1414 (Ch), [2012] 3 All ER 1138. 
9 Low Gim Siah v Low Geok Khim [2006] SGCA 45; Lim Chen Yeow Kelvin v Goh Chin Peng [2008] SGHC 119, [2008] 
4 S.L.R 783. 
10 J. Willis, ‘The Nature of a Joint Account’ (1936) 14 Can. B. Rev 457; M.C. Cullity, ‘Joint Bank Accounts with 
Volunteers’ (1969) 85 L.Q.R 530; J.C. Brady, ‘Succession – The Adequacy of Joint Deposit Accounts as Will 
Substitutes’ (1990) 12 D.U.L.J 155; D. Capper, ‘Survivorship Rights in Joint Deposit Accounts’ (1996) 47 N.I.L.Q 
281; U. Woods, ‘Joint Deposit Accounts and the Conditional Gift Theory’ (2002) 37 Ir. Jur 281; J. Lau Jia Jun, ‘Legal 
and Beneficial Entitlement to Joint Bank Accounts with Volunteers’ (2018) 33(3) Banking and Finance Law Review 
345. 



The mere deposit of money in a bank account by A creates a debtor and creditor relationship 
between the bank (C) and A.  A has loaned money to C, which C must repay and otherwise 
deal with in accordance with the banking contract between A and C.  C assumes no obligations 
to B in the absence of a contractual relationship with B, which the mere depositing of money 
by A cannot create.  B cannot be a creditor of C as B loaned no money to C.  Courts have 
shown reluctance to allow legal theory to scupper apparently useful banking transactions that 
give effect to the intentions of the parties but this approach, with respect, is rather 
dangerous.  Fundamental legal concepts like debt, obligation, property and trust, should not 
just be bent and stretched to ensure a desired result.  If courts do that, they blur the meaning 
and effect of these concepts, causing uncertainty and diminishing the effectiveness of these 
concepts when applied in other contexts.   
 
To effect a transfer of the bank account from A to A and B the transfer has to be a separate 
act on A’s part.  The resulting trust analysis can be applied if A first makes the deposit with C 
in A’s own name, and then later effects a transfer to A and B.  So if A were to decide to make 
a gift of the beneficial interest in the account in favour of B, A could do this with an account 
that was already in existence.  Absent advancement the presumption of resulting trust in 
favour of A’s estate would arise but B could rebut this on proof that A intended to make a gift 
to B.  How the presumption of resulting trust can be rebutted will be returned to below but 
for now it can be said that the difficulties involved in rebutting the presumption assist the 
case for the more contractual approach to this problem that Whitlock v Moree adopted.   
 
 
The decision in Whitlock v Moree 
 
A, a man named Francis Lennard, was a widower in his mid-90s when the events the subject 
of this case occurred.  He had been a successful businessman and had enjoyed a long-standing 
friendship with B, a man named David Moree who was in his mid-60s.  By A’s will dated 19 
October 2009, he left his home in Nassau, Bahamas and a pecuniary legacy of $55,000 to B.  
Pecuniary legacies of $75,000 were also left to the Bahamian Salvation Army and the Bahamas 
Humane Society.  The residue of A’s estate was divided between B and the appellants 
(Dorothy Jack and Norman Whitlock).  B and a lawyer named Mr Pinder were named as 
executors. 
 
The opening of the joint bank account occurred on 20 November 2009.  A and B visited C (the 
First Caribbean International Bank (Bahamas) Ltd) for the purpose of joining B to A’s existing 
bank accounts.  The credit balances on all A’s existing accounts were consolidated into one 
account in the joint names of A and B.  The banking agreement relating to this account, signed 
by both A and B, was recorded in a document headed “Personal Account and Services 
Application”.  The first page of this document contained several printed boxes in which the 
name and certain other details relating to the “First/Sole Applicant” (A) were entered in 
handwriting.  In another box on this page headed “State purpose of account” an unidentified 
bank official had written “to pay utilities”.  The second page of the document contained some 
details about the “First Joint Applicant” (B).  The next page and a half contained 23 printed 
terms covering matters like “1. Basic Terms”, “4. Security”, “9. Overdraft and Credit Limit”, 
and “23. Jurisdiction”, most of which had little or no significance to A or B.  The one that did 
was clause 20 which provided thus: - 



 
“JOINT TENANCY: Unless otherwise agreed in writing, all money which is now or may 
later be credited to the Account (including all interest) is our joint property with the 
right of survivorship.  That means that if one of us dies, all money in the Account 
automatically becomes the property of the other account holder(s).  In order to make 
this legally effective, we each assign such money to the other account holder (or the 
others jointly if there is more than one other account holder).” 

 
There was no other documentary evidence relating to the account and no bank official gave 
evidence about its creation.  B’s evidence that it was explained to both account holders that 
A’s personal account was converted into a joint account so that B would succeed to the credit 
balance on A’s death, was rejected by the trial judge as self-serving.  It may be observed at 
this stage that had A’s existing accounts been transferred into the joint names of A and B this 
would have been effective to pass the legal title to the account to A and B, subject to a 
rebuttably presumed resulting trust for A or A’s estate. 
 
A executed a codicil to his will on 12 January 2010 revoking the legacies in favour of the 
Salvation Army and the Humane Society.  This increased the amount in residue to the 
advantage of both B and the appellants.  A died on 18 February 2010, when the credit balance 
on the joint account stood at $190,000, all contributed by A.  B attended the bank on 11 March 
2010 and reconstituted the joint account into the joint names of himself and his wife. 
 
The issue before the courts in this case was whether B was beneficially entitled to the balance 
of the account on A’s death or held a bare legal title only with the beneficial interest held on 
trust for A’s estate.  The lower courts followed the conventional resulting trust analysis 
explained above.  The trial judge held that B had not rebutted the applicable presumption, 
but the Court of Appeal held that he had.  The issue before the Privy Council was the 
appropriateness of the Court of Appeal overturning the trial judge’s decision on an essentially 
factual question.  Had the Board confined itself to this question it seems likely that the trial 
judge’s decision would have been restored.  It could also have found for the appellants on the 
ground that there had been no effective transfer of the account from A to A and B because of 
the absence of any separate act of transfer, but as will now be explained it took a much more 
radical approach to deciding the appeal. 
 
The Privy Council unanimously rejected the resulting trust test in favour of one involving 
simply the interpretation of the contractual documents.  In this case that meant the “Personal 
Account and Services Application” form signed by A and B on 20 November 2009.  The 
unanimity in approach, however, did not extend to the interpretation of this document.  The 
majority (Lord Briggs, with whom Lady Hale and Lord Sumption agreed) held that B was 
entitled to the balance of the account by survivorship, while the minority (Lord Carnwath, 
with whom Lord Wilson agreed) held that the document did not bear this meaning. 
 
Lord Briggs’ approach to interpretation drew heavily upon the decision of the House of Lords 
in Stack v Dowden11 in relation to beneficial interests in family property.  Beneficial interests 
reflected the legal title unless there was clear evidence that the parties intended something 

 
11 [2007] UKHL 17, [2007] 2 A.C 432. 



different.  Lord Briggs regarded the meaning of clause 20 above as perfectly clear.  The words 
“JOINT TENANCY”, “our property with the right of survivorship”, and “if one of us dies, all 
money in the Account automatically becomes the property of the other account holder(s)” 
would, he argued, be understood by any ordinary Bahamian private bank customer as having 
the effect of passing the beneficial interest in the account to the survivor on the death of the 
other account holder.12   
 
Lord Carnwath attached greater weight to the nature of the document itself.  It was a standard 
form banking document intended principally to regulate the relationship between the bank 
and its customer(s).  Its principal purpose was not to determine who became entitled to the 
balance of the account on the passing of one of the joint account holders.  The bank would 
want to know to whom the balance on the account should be paid on the death of one of the 
account holders but other than that it would not have been interested in where the beneficial 
interests lay.13  Looking at the lay out of the document and its wording clause 20 was to be 
found in a one and a half page section containing several other provisions that had nothing 
to do with the account holders’ beneficial interests.14  He doubted whether ordinary people 
would regard the language of clause 20 as suitable for making a large personal gift.15  The 
handwritten words of the bank official “to pay utilities” certainly pointed away from this 
construction.16 
 
 
Discussion of Whitlock v Moree 
 
Making the survivorship question a matter of contractual interpretation is a huge 
improvement on the resulting trust test.  The theoretical flaws with this, at least so far as 
putting a new bank account into joint names is concerned, have already been pointed out.  
Adding B to an already existing account can be understood as a transfer of the chose in action 
from A to A and B but the practical problems involved in trying to rebut the presumption of 
resulting trust apply with equal force here. 
 
To rebut the presumption of resulting trust a potentially wide-ranging enquiry might have to 
be embarked upon.  Evidence of anything A said to bank officials or to others about his or her 
intentions in opening the joint account would be sought.  A is dead by this stage of the enquiry 
so cannot provide any direct assistance and evidence from B will often be treated with the 
same scepticism shown by the trial judge in Whitlock v Moree itself.  Evidence of any 
explanation A was given about the effect of opening the joint account would certainly be 
informative but if the account was opened a long time ago there may be nobody who can 
provide this evidence.  Enquiries might have to be made as to why A might want to benefit B 
in this way, particularly in the context of the provision made by A for B and others in A’s will.  
These enquiries do not always yield particularly informative evidence and they can obviously 
involve significant expense.  Readers of this journal will be aware of legal proceedings that 
cost more than the value of the estate in question.   

 
12 Whitlock v Moree [2017] UKPC 44, at [47]. 
13 Whitlock v Moree [2017] UKPC 44, at [55]. 
14 Whitlock v Moree [2017] UKPC 44, at [84]. 
15 Whitlock v Moree [2017] UKPC 44, at [86]. 
16 Whitlock v Moree [2017] UKPC 44, at [89]. 



 
The contract interpretation approach would render pre-contract statements made by the 
parties inadmissible in accordance with the decision of the House of Lords in Chartbrook Ltd 
v Persimmon Homes Ltd.17  Evidence about any explanation the account holders received 
about the effect of the transaction would be irrelevant in relation to interpretation.18  More 
objective evidence of surrounding circumstances or the objectives of the transaction might 
be admissible under the contextual approach to interpretation developed in Investors 
Compensation Scheme v West Bromwich Building Society19 and subsequent cases.  It seems 
tolerably clear that this approach to determining survivorship issues will be much cheaper 
and simpler than the resulting trust approach followed previously.  The Board’s advice does 
not in terms abolish the resulting trust test in cases where B is added to an existing account 
in A’s name, but it would seem to make sense to follow the same approach in all cases.     
 
With respect to the interpretation of the “Personal Account and Services Application” it is 
considered that the minority judgment presents the stronger argument.  In agreement with 
Mark Baldock20 there was insufficient clarity in the language of the bank account opening 
document to justify the conclusion that Mr Lennard intended to make such a very large gift 
to Mr Moree, who was already handsomely benefitting from Mr Lennard’s testamentary 
provision for him.  In agreement with Lord Carnwath this was a very different kind of 
document than one stating who the legal owners of residential property are.  When people 
are buying a house they know that the title documents are of direct relevance to the division 
of property interests.  They do not make the same assumption in opening a joint bank 
account.  It must also be remembered that this was really the first case in which an apex court 
anywhere in the common law world took this approach to the determination of the 
survivorship question.  Assuming, as presumably we must, that this transaction was entered 
into in accordance with the law as it was understood to be at that time, nobody would have 
thought that the “Personal Account and Services Application” would be afforded the 
significance the Board attached to it.  The trial judge and the Court of Appeal proceeded to 
analyse the entitlement to the balance of the account in accordance with the law of trusts.  If 
the Privy Council wanted to signal a new approach it should have made clear that great care 
would have to be taken in future to ensure that the bank account opening documents 
specified precisely where the beneficial interest in the joint account was to go on the passing 
of the first of the joint account holders.  The process followed in Whitlock v Moree was simply 
far too casual.  
 
 
 
 
 
 

 
17 Chartbrook Ltd v Persimmon Homes Ltd [2009] UKHL 38, [2009] 1 A.C 1101; Whitlock v Moree [2017] UKPC 44, 
at [29].  
18 Whitlock v Moree [2017] UKPC 44, at [30].  This might be relevant if it were argued that the document was 
vitiated by mistake, non est factum, fraud, duress, undue influence, or misrepresentation, or if rectification was 
claimed. 
19 Investors Compensation Scheme v West Bromwich Building Society [1998] 1 W.L.R 896, [1998] 1 All E.R 98 (HL). 
20 Mark Baldock, ‘Case Note – Whitlock v Moree [2017] UKPC 44’ (2018) 24(5) Trusts and Trustees 456. 



The Way Forward 
 
If the bank account opening document, or the document transferring an existing account from 
A to A and B, is to be dispositive of the beneficial interest in a joint account then the procedure 
for executing these documents will have to be tightened considerably. 
 
To begin with some comment should be made about the document itself.  Its purpose must 
be clear, that it is much more than just a document regulating the banker-customer 
relationship.  It must be explicit that an essential purpose of the document is to provide that 
the survivor of the joint account holders is to be entitled to the entirety of the beneficial 
interest in the account.  This cannot be done if the main dispositive clause is number 20 and 
surrounded by a host of other clauses dealing with entirely different issues.  This dispositive 
clause must be elevated to the top of the document and be prominently displayed so that 
everyone knows what the document is for.  Then there is the language of the document itself.  
The language must be understood as entitling the survivor to the beneficial interest in the 
account.  In arguing that clause 20 would be understood by any Bahamian private bank 
customer as passing the beneficial interest in the joint account Lord Briggs appears to have 
suggested that private individuals would not distinguish between legal and beneficial 
interests.21  Whatever the truth of this statement the consequences are just too drastic for it 
to be accepted.  In Whitlock v Moree Lord Carnwath referred to the decision of the High Court 
of Singapore in Lim Chen Yeow Kelvin v Goh Chin Peng22 where the agreement read: “In the 
event of death of a joint account holder … the amount standing to the credit of the joint 
account shall be held for the benefit and to the order of the survivor(s).” (emphasis added).  
This is much clearer although it could, and preferably should, be made clearer still. 
 
Then there is the procedure to be adopted in the execution of these joint accounts.  It should 
be remembered that a gift of the size Mr Lennard was held to have made to Mr Moree is 
capable of emptying or at least drastically changing the complexion of a testamentary estate 
for which a will complying with the formalities of the Wills Act was made.  The casual way in 
which Mr Moree was able to augment handsomely the already generous provision Mr 
Lennard had made for him in his will has to cause concern.  There is considerable risk that an 
elderly person who thinks they are getting a friend’s help to pay the bills will disinherit their 
relatives and confer a staggering windfall benefit upon the friend without understanding that 
this might happen.  There is also the risk that B will empty or deplete the account during A's 
lifetime, depriving A of money the latter needs to live on and obtaining the survivorship right 
in advance.  Undue influence by B is a clear and obvious risk.  There is a real need to design a 
suitable procedure for the protection of vulnerable persons in A’s position.  The analogy with 
the procedure designed in the O’Brien23 and Etridge24 cases for the protection of vulnerable 
sureties comes to mind.  The state’s entitlement to inheritance tax should not be avoided in 
this extremely casual manner.  
 

 
21 See Mark Baldock, ‘Case Note – Whitlock v Moree [2017] UKPC 44’ (2018) 24(5) Trusts and Trustees 456, on 
this point. 
22 Lim Chen Yeow Kelvin v Goh Chin Peng [2008] SGHC 119, [2008] 4 S.L.R 783, referred to in Whitlock v Moree 
[2017] UKPC 44, at [77]. 
23 Barclays Bank Plc v O’Brien [1994] 1 A.C 180 (HL). 
24 Royal Bank of Scotland v Etridge (No 2) [2001] UKHL 44, [2002] 2 A.C 773 (HL). 



However, the difficulty here is how to generate the right cases to enable the courts to lay 
down the legal doctrine required.  Banks have no security interests to enforce so lack obvious 
incentive to bring cases to court and have law ‘made’ to regulate the making of these 
transactions.  It seems like the kind of litigation that would most likely clarify what needs to 
be done would be challenges by personal representatives and beneficiaries to B’s right of 
survivorship.  If we focus on the kind of discussion that takes place between A, B, and C at the 
bank when the joint account is opened, can it be said that the bank assumes any legal 
responsibility to A?  The bank’s standard form contract will be used so the bank will have to 
give accurate advice and information about its effect.  A duty of care would arise and 
inaccurate statements would constitute a breach of duty.  The bank is a party to the contract 
so inaccurate statements could also be misrepresentations allowing A’s estate potentially to 
seek rescission of the banking contract or a damages remedy under section 2(1) of the 
Misrepresentation Act (NI) 1967.  It does not seem appropriate to fix the bank with liability 
for B’s undue influence.  The situation is very different from O’Brien and Etridge because the 
bank derives no benefit, such as a mortgage or charge, from the transaction.  So, to challenge 
the gift to B, personal representatives and beneficiaries would have to bring proceedings 
against B to require the latter to re-transfer any sums received from the joint account on the 
ground of B’s undue influence.25 
 
To obviate the risk of misunderstanding about the effect of the transaction being entered into 
a detailed record of the explanation provided to joint account holders about the meaning and 
effect of the transaction they are executing, would be needed.  Banks were reluctant to 
provide this kind of explanation in O’Brien and Etridge suretyship transactions, so the task 
was farmed out to solicitors.  If this were to be the practice for joint bank accounts, the cost 
involved in opening one of them would definitely rise.  But less is at stake here for banks than 
in suretyship transactions so it may be that they would be willing to assume this responsibility, 
passing on the cost in higher banking charges for opening and maintaining the account.    
 
    

Conclusion 
 
 

Whitlock v Moree is a useful step forward in the quest for a better way of regulating joint 
accounts with a right of survivorship.  The theoretically flawed and practically problematic 
resulting trust framework of analysis seems to be on the way out.  Treating these bank 
account opening documents as contracts is a much more satisfactory way of ascertaining the 
existence of a right of survivorship.  But for this new approach to work properly the account 
opening document must be drafted in such a way as to make it obvious that disposing of the 
beneficial interest in the balance of the account on the death of one joint account holder is 
what the document is intended to do.  In addition, there needs to be a proper procedure for 
entering into these transactions, so that everybody understands what is being done and the 
risk of a younger person acquiring a windfall benefit at the expense of the deceased’s testate 
or intestate beneficiaries is avoided.  The risk of A being deprived of money needed for living 

 
25 In this connection see Hammond v Osborn [2002] EWCA Civ 885 where an elderly pensioner first allowed the 
defendant to make withdrawals from his bank account to buy necessaries for him and then signed over the 
account to her.  His personal representatives succeeded in requiring the defendant to return the money on the 
ground of undue influence. 



expenses and the casual avoidance of inheritance tax should also be borne in mind.  Although 
the law is in a better place than where it was before Whitlock v Moree, much work remains 
to be done to address the new problems this generally helpful decision gives rise to.  
 
    

 
 

 


