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Human Rights in Northern Ireland 2011

PROFESSOR BRICE DICKSON*

INTRODUCTION

2011 was a relatively quiet year in Northern Ireland as far as developments in human rights
law are concerned. The Northern Ireland Assembly did enact at least five Acts that have a

human rights dimension to them, but there was little UK-wide legislation to speak of.
Conversely, there were very few court decisions within Northern Ireland of any significance,
whereas at the level of the UK Supreme Court there were at least 20 decisions that impacted on
the protection of human rights in some way. Little emerged from the European Court of
Human Rights that directly affected the law within Northern Ireland, and not much was said
about Northern Ireland by UN or Council of Europe treaty-monitoring bodies.

On the research and investigation front, several useful reports were issued by watchdog
bodies such as the Criminal Justice Inspectorate, the Equality Commission for Northern
Ireland, the Northern Ireland Human Rights Commission and the Prisoner Ombudsman. The
Police Service and the bodies that monitor its performance (the Policing Board and the Police
Ombudsman), as well as the reviewers of anti-terrorism legislation, produced valuable
analyses which touch upon human rights issues. How to deal with the past (i.e. the years of
conflict) was a constant concern, while by way of contrast there was virtually no further debate
about whether there should be a Bill of Rights for Northern Ireland.

TERRORISM AND ORGANISED CRIME1

W hat the police call 'security-related incidents' (i.e. those with some connection to 'the
troubles' in Northern Ireland) were less common in 2011 than in 2010. There were 60

shooting incidents (compared with 81 the previous year) 2 and 67 bombing or incendiary
incidents (compared with 90 in 2010). There was one fatality (Constable Ronan Kerr) and 83
other casualties, compared with two and 116 respectively in 2010, but these figures include the
76 victims of paramilitary punishment attacks (94 in 2010). There was also a drop in the
number of people arrested on suspicion of involvement in terrorism (151 compared with 205 in
2010) and likewise in the number of such persons who were charged with an offence (32 as
opposed to 48). On the other hand, more firearms were found in searches than in any year
since 2005 (160) and more explosives than since 2007 (33 kgs). Most of the attacks on the

* Queen's University Belfast
The statistics cited in this section, unless otherwise indicated, are taken from those compiled by the Police Service

of Northern Ireland: see www.psni.police.uk (under Security Situation Statistics).

2These include paramilitary 'punishment' attacks where firearms were fired, and also incidents where shots were
heard and later confirmed.



security forces were perpetrated by so-called dissident republican groups, that is, people who
disagree with the peace settlement reached in the Belfast (Good Friday) Agreement of 1998.

The International Monitoring Commission, which was created in 2004 to monitor
continuing paramilitary activities and the UK government's commitment to normalisation
measures, was wound up in March 2011, but in its final report to the UK Parliament it noted
that:

Paramilitary violence is still a real issue. Dissident republicans are an active and serious
threat, especially at the moment against members of the [police]. They apparently seek
to undermine community policing. Loyalists, though they have decommissioned and
with varying degrees of success have led members away from crime, have yet to
inspire confidence that they are capable of finally going away as paramilitary
organisations, as [the IRA] has.3

The Department of Justice's Organised Crime Task Force confirmed the view that some
members or former members of paramilitary groups remain heavily involved in organised
crime, even if on the surface they claim to be opposed to it. Dissident republicans were said to
be 'prolific smugglers of fuel and tobacco products into Northern Ireland' and to be involved
in extortion, tiger kidnappings, weapons procurement and armed robberies. 4 In his fourth
annual report the independent reviewer of the Justice and Security (NI) Act 2007, Robert
Whalley, reported that from August 2010 to July 2011 '[o]verall there was no lessening of the
security threat and in the view of some people it got worse. The formal assessment of the
threat by the Security Service has remained at "Severe", the second highest in the tiered level
of threats, throughout the period under review'.' An unpublished report by Lord Carlile of
Berriew QC into the operation of the arrangements for handling national security matters in
Northern Ireland found that 'there are no difficulties of any significance in the inter-operability
between the Police Service of Northern Ireland and the Security Service' and that there was a
commendably sound working partnership between the two organisations.6

More detailed statistics on the treatment of terrorist suspects are available only on a
financial year basis. From April 2010 to March 2011, 195 persons were arrested in Northern
Ireland on suspicion of involvement in terrorism, 8 only 17 of whom (9%) were detained for
longer than 48 hours. All but eight of the persons arrested requested access to a solicitor and all
of these requests were immediately granted. Forty-one of the persons arrested (21%) were
charged with offences. These included two charges of murder, 45 firearms offences, 17
explosives offences, eight offences of possessing items for terrorist purposes, six offences of
collecting information useful to terrorists and three offences of belonging to a banned
organisation. 9 Under the power to stop and search conferred by section 44 of the Terrorism Act
2000 (which was discontinued in July 2010) there were as many as 11,262 vehicles and 9,156
persons stopped. Robert Whalley reports that in the year August 2010 to July 2011 the number

'HC 1149 (4 July 2011), para 15.2.

4 Annual Report and Threat Assessment: Organised Crime in Northern Ireland, 2011, p 16.

Paras 76-7. The UK government published a new version of its counter-terrorism strategy (CONTEST) in 2011, but
this said little that was specific to Northern Ireland. It did note, however, that the threat from Northern Ireland-
related terrorism had grown, particularly in Great Britain (para 1.10).

6 Press Release by the Northern Ireland Office, 19 December 2011.

7 The latest being the Northern Ireland Terrorism Legislation: Annual Statistics 2010/11, published by the Northern
Ireland Office in November 2011.

'Under the Terrorism Act 2000, s 41.

'According to the PSNI's statistics there was a total of 1,243 'offences against the State' recorded in Northern Ireland
during this period.



of stops in relation to the security situation in Northern Ireland fell by 49%, but that there was
a steep rise of 158% in the use of the power to stop and search under the Justice and Security
(NI) Act 2007. A 35% fall in the number of people being stopped and questioned was heavily
outweighed by a 12-fold increase in the number of stops and searches of people, premises and
vehicles. 10 Amendments to the counter-terrorism stop and search powers applicable in
Northern Ireland have since been made by the Protection of Freedoms Act 2012.11

Regarding case law in this area, the most significant decisions were probably those by the
UK Supreme Court relating to the use of a 'closed material procedure' in cases raising national
security concerns. In Al-Rawi v Security Services12 the 8-judge bench held that courts had no
common law power to use such a procedure during the trial of a civil claim for damages.
Unless Parliament chooses to change the system, all the courts can do is consider an
application for public interest immunity in the public interest. But in a case heard by the same
judges immediately after Al-Rawi, Tariq v Home Office, 13 it was held (with Lord Kerr dissenting
in part) that in employment tribunals a claimant can be excluded from aspects of the
proceedings, together with his or her legal representatives, on grounds of national security.
The Court of Appeal had required the Home Office to provide the 'gist' of its case to Mr Tariq,
but the Supreme Court said that was unnecessary. They did not think that a closed material
procedure in an employment tribunal was incompatible with either Article 6 of the European
Convention on Human Rights or with EU Law. At the time of writing, at the end of 2012, the
UK government's proposals to permit closed material procedures in civil cases are being
considered by Parliament in the Justice and Security Bill.14

In other notable court cases, a court in Lithuania convicted a dissident Irish republican,
Michael Campbell, of attempted weapons smuggling for the Real IRA and sentenced him to 12
years in prison.15 In February 2011, Gerry McGeough, a former member of the IRA, was
convicted in Belfast of the attempted murder of a part-time member of the Ulster Defence
Regiment in 1981 and was sentenced to 20 years in prison.16 As a result of the provisions in the
Northern Ireland (Sentences) Act 1998, enacted in the wake of the Good Friday Agreement, he
will be required to serve just two years, but there has been a campaign to have him released
before then.17 In July 2011 two dissident republicans, Michael McKevitt and Liam Campbell,
lost their appeal against a judge's ruling in 2009 that they were responsible in civil law for the
bomb in Omagh in 1998, which killed 29 people, and that they should pay damages of £1.6
million to relatives of the victims. 18 Two other appellants won their appeals, although one of
them, Colm Murphy, was ordered to face a retrial of the civil claim against him. In March the
Divisional Court in Belfast rejected an application by Colin Duffy and others for a declaration
that the pre-charge detention provisions in the Terrorism Act 2000, which at that time allowed
for extensions of the detention up to a total of 28 days, were incompatible with the right to
liberty protected by Article 5 of the European Convention on Human Rights. 19 Fourteen

Note 5 above, para 397; see too paras 122-151, 198-236 and App B.

ss59-63.

12 [2011] UKSC 34, [2012] 1 AC 531. Lord Rodger had also been scheduled to hear the appeal but died before it was
concluded.

13 [2011] UKSC 35, [2012] 1 AC 452.

14 Currently clauses 6-12.

www.bbc.co.uk/news/uk-northern-ireland-15388614.

6 R v McGeough [2011] NICC 7 and [2011] NICC 16.

17 www.freegerry.com.

8 Breslin et al v McKevitt et al [2011] NICA 33.

o Duffy's Application for Judicial Review (No 2) [2011] NIQB 16; see too B Dickson, 'Article 5 of the ECHR and 28-day

pre-charge detention of terrorist suspects' (2009) 60 NILQ 231.



loyalists, allegedly connected to the Ulster Volunteer Force, were tried in Belfast during the
closing months of 2011 for a range of offences going back a decade or more, including murder.
It was the first 'supergrass' trial for 25 years, prosecution evidence being provided by brothers
David and Robert Stewart who, because they were 'assisting offenders', 20 had previously
received sentences of just three years for their part in a murder. 21 In February 2012, after a 71-
day trial, the judge acquitted all but one of the 14 defendants and branded the evidence from
the Stewart bothers as unreliable and 'infected with lies'. 22 It is likely that the whole experience
has made the police and prosecution services more wary about using such a trial technique in
the future.

Dealing with the past

Throughout 2011 debate continued intermittently on what further steps should be taken to
deal with the past in Northern Ireland, but nothing was done by the UK or Northern Ireland
governments to put concrete measures in place. Following the UK government's
announcement that it accepted there was collusion in the murder of the solicitor Patrick
Finucane in 1989 and that it was asking Sir Desmond De Silva QC to review all of the papers
relating to the murder,2 3 the Northern Ireland Human Rights Commission issued a statement
calling for a full public inquiry.24 The final report of the public inquiry into the murder of
another solicitor, Rosemary Nelson, in 1999, made it quite clear that the police had failed to
pass on warnings they had received that Mrs Nelson's life was in danger from loyalist
paramilitaries.5 The findings suggest that the police's failure to respond to the real and
immediate threat to Mrs Nelson's life was a violation of Article 2 of the European Convention
on Human Rights, although no such claim has been brought to the courts. The final report of
the Hamill Inquiry was put on hold in 2011 because of pending criminal prosecutions of a
former police officer. Calls were again made for an inquiry into killings perpetrated by
members of the British army's Parachute Regiment in the Ballymurhy area of Belfast in 1971;
British Irish Rights Watch has been particularly active on this issue.

In the Supreme Court there was a significant volte-face by the Justices in In re
McCaughey.2 Departing from the precedent set in Re McKerr,28 they ruled that the duty to
thoroughly investigate suspicious killings extended to those deaths occurring before the
commencement of the Human Rights Act, provided significant steps in the investigation
remained to be taken at that date. In so deciding the Justices applied a decision of the Grand
Chamber of the European Court of Human Rights in Silih v Slovenia,29 itself an indication
that the UK's top court is prepared to reverse its own position if Strasbourg considers it to
be out of line with what the European Convention requires. A further dimension to dealing
with the past was addressed by the Supreme Court in R (Adams) v Secretary of State for

20 Under the Serious Organised Crime and Police Act 2005, ss 71-75.

2 [2010] NICC 8.

22 R v Haddock et al [2012] NICC 5.

23 HC Debs, vol 533, col 335, 12 October 2011 (per Owen Paterson, Secretary of State for Northern Ireland).

24 Press Release, 8 February 2011.

25 The Rosemary Nelson Inquiry Report, HC 947, 23 May 2011.

26 See the Annual Report of British Irish Rights Watch 2011, p 15.

27 [2011] UKSC 20, [2012] 1 AC 725.

28 [2004] UKHL 12, [2004] 1 WLR 807.

21 (2009) 49 EHRR 996.



Justice,3° where Raymond McCartney and Eamonn MacDermott, who had both been
convicted in Northern Ireland's Diplock Courts in 1979, succeeded in obtaining recognition
that they had suffered a miscarriage of justice which qualified for compensation under the
Criminal Justice Act 1988.31 The Justices held by five to four that the doubt cast on the
police's credibility at the time of the defendants' interrogation meant that there was a new
fact which so undermined the evidence against them that no conviction could possibly be
based on it. 32 This opens the door to many more compensation claims by persons who
challenge their convictions in Diplock Courts.

Controversy plagued the Office of the Police Ombudsman throughout the year, the main
allegations being that the Police Ombudsman was not adequately ensuring the independence
of his office and that investigations of 'historical' complaints were not being dealt with as well
as they might have been. The Office's Chief Executive, Sam Pollock, resigned in April 2011 and
later publically accused the Ombudsman of compromising the office's independence. In June a
report by an independent reviewer concluded that there was weak leadership in the office.33

The Ombudsman himself, Al Hutchinson, asked the Criminal Justice Inspector to investigate
whether there was the proper degree of independence between his office and the police, and in
September 2011 the Inspector reported that, while there were no major worries about the
Ombudsman's handling of current cases, there were significant concerns around how
'sensitive, complex and high profile historical cases' were being handled.34 According to the
report, there were serious divisions within the senior management of the organisation which
had created a dysfunctional environment and impacted negatively on staff morale, and the
office's reports had been 'heavily influenced and buffeted by feedback from non-governmental
organisations, families, their legal representatives and the Police Service'. 35 Mr Hutchinson
announced that he was accepting the recommendation that his office should cease working on
historical cases until a better system for handling them could be devised and he said that he
would step down early from his position, which he did in January 2012. Six months later he
was succeeded in the post by Michael Maguire, who had previously been the Chief Inspector
of Criminal Justice.

Notwithstanding the Northern Ireland Executive's antipathy to further expensive public
inquiries into past atrocities, it did agree to set up an inquiry into historical institutional child
abuse,36 largely on the back of the Ryan Commission in the Republic of Ireland. In 2011 the US
Congress seriously considered ending its financial support for the International Fund for
Ireland because, while it recognised that more still needed to be done to preserve the peace in
Northern Ireland, enough had already been achieved to allow the Fund to be wound down.
Eventually, however, the US administration allocated $2.5 million to the Fund.3 8

30 [2011] UKSC 18, [2012] 1 AC 48.

31 s133.

32 Lord Kerr, a former Lord Chief Justice of Northern Ireland, was one of the five Justices who held in favour of the
appellants.

33 www.bbc.co.uk/news/uk-northern-ireland-13978341. The review was conducted by Tony McCusker, Chairman
of the Community Relations Council.

4 An Inspection in to the Independence of the Office of the Police Ombudsman for Northern Ireland.

5 Press release by the Criminal Justice Inspectorate, 5 September 2011.

36 For the terms of reference see www.northernireland.gov.uk/statement-to-assembly-hia-inquiry-tor.

37 The Commission to Inquire into Child Abuse (2009).

38 See Kristin Archick, Northern Ireland: The Peace Process, Congressional Research Service, Washington
DC, 6 March 2012. For the US Department of State report on human rights in the UK in 2011, including Northern
Ireland, see www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper.



Criminal law and policing

The Supreme Court sent further messages to all three jurisdictions in the United Kingdom
when it held in Fraser v HM Advocate that the prosecution's failure to disclose certain evidence
to the defence team in a Scottish murder trial meant that the defendant's trial had been unfair
under Article 6 of the European Convention and that his conviction should be quashed.3 9 In a
later case from Scotland raising a devolution issue, Ambrose v Harris, the Supreme Court ruled
that evidence obtained from answers given by a suspect prior to being questioned at a police
station in the presence of a solicitor was admissible in two appeals but not in the third. Only
Lord Kerr was prepared to hold that Article 6(3)(c) of the Convention meant that if a suspect
was liable to incriminate himself at any time when he or she was questioned by the police, a
lawyer's presence was required. Lord Kerr again dissented in a comparable case considered by
the Supreme Court a few months later, McGowan v B,41 where the Lord Advocate wanted to
rely upon answers given by a suspect in police custody who, before being interviewed, had
been informed of his right to legal advice but had waived it. In yet another Scottish case, heard
alongside Ambrose v Harris, the Supreme Court ruled in HM Advocate v P (this time with Lord
Kerr's concurrence) 42 that the rule requiring a suspect in police custody to have access to a
solicitor before his or her answers to questions are admissible as evidence does not extend to
evidence obtained indirectly as a result of what he or she said and which has an independent
existence. So in that case the Crown was permitted to rely on P's friend's evidence about a
conversation he had had with P, even though the friend was only contacted by the police
because P had said (in the absence of a solicitor) that his friend could back up his statement. In
one further Article 6 case reaching the Supreme Court, Serious Organised Crime Agency v Gale,43

the Justices unanimously ruled that there was no violation of the European Convention on
Human Rights when the civil rather than the criminal standard of proof was applied to the
question whether the appellants could be required to give up property to the value of £2
million,44 even though they had not been convicted of the criminal activity from which the
property was allegedly derived. This is a ruling which could potentially play a significant role
in the police's pursuit of ill-gotten gains in Northern Ireland, although it does seem to
somewhat blur the line between criminal and civil justice systems.

That line was further blurred by the introduction of an offender levy by the Justice Act (NI)
2011, 4' the first piece of legislation on criminal justice issued by the Northern Ireland Assembly
since the historic devolution of power in that field in 2010. The levy means that adults who are
convicted of a crime must pay between £5 and £50 to a Victims of Crime Fund which will be
used to improve support services for victims, thereby helping to promote the right of such
victims to an effective remedy for the human rights violation which they have suffered
through a third party's criminal conduct. The same Act expands the 'special measures' that can
be taken to facilitate the giving of evidence by vulnerable and intimidated witnesses.46 The
Criminal Justice Inspectorate produced a report on the care and treatment of victims and
witnesses in December 2011. At the strategic level, this called for case management to be

31 [2011] UKSC 24.

40 [2011] UKSC 43, [2011] 1 WLR 2435.

41 [2011] UKSC 54. [2011] 1 WLR 3121.

42 [2011] UKSC 44, [2011] 1 WLR 2497.

[2011] UKSC 49, [2011] 1 WLR 2760.

4 Under the Proceeds of Crime Act 2002, Pt 5.

45 ss1 -6.

46 ss7-13.

47 The Care and Treatment of Victims and Witnesses in the Criminal Justice System in Northern Ireland.



placed on a statutory footing to help avoid delays, for 'victims' champions' to be appointed
within the Police Service, the Prosecution Service, the Courts Service and the Probation Board,
and for the establishment of coordinated Witness Care Units across Northern Ireland. The
Inspectorate noted that, according to a recent survey, 23 per cent of respondents were
dissatisfied with their overall contact with criminal justice agencies, a figure which needed to
be significantly reduced.

Two important amendments were made to the law on bail during 2011. By section 91 of the
Justice Act (NI) 2011 the power to grant compassionate bail to persons who have been
remanded in custody was extended to magistrates' courts (previously only the Crown Court
and High Court could grant it). Furthermore, by section 92 a person who has been refused bail
by a magistrates' court can now make a repeat application to the Crown Court even though
there has been no change to his or her circumstances. However, no alteration was made to the
legislation concerning the time during which a person can be remanded on police bail. In
Connelly's Application for Judicial Review48 the Divisional Court refused to follow the High
Court of England and Wales in this respect,49 holding instead that the current legislation was
compatible with Article 5 of the European Convention on Human Rights. In England and
Wales emergency legislation was rushed through Parliament, and with retrospective effect.50

On the policing front, the Justice Act (NI) 2011 increased the accountability mechanisms for
the Police Service of Northern Ireland by providing for the amalgamation of previously
separate bodies into combined Policing and Community Safety Partnerships. 1 These groups
will assist the Northern Ireland Policing Board to ensure that the Police Service adheres to its
policing plans. If they work effectively the new partnerships will improve community-police
relationships and help to reduce crime rates. In May 2011 the Criminal Justice Inspectorate for
Northern Ireland issued a generally positive report on the way in which the Police Service
understands what is required from a customer perspective regarding the accessibility of
services, standards for service delivery and achievement of better outcomes. 2 The Inspector
called for better co-ordination of projects within the Police Service to ensure greater
consistency of service across Northern Ireland and he confirmed the view that the police
needed to reduce the abstraction of neighbourhood police officers from their main task (80 per
cent of their time should be spent on neighbourhood policing).

The Northern Ireland Policing Board issued a thematic review on policing with children
and young people 3 and also a 140-page annual report (its seventh) on the Police Service's
compliance with the Human Rights Act 1998. 54 As well as comprehensively reviewing the
extent to which the Police Service has implemented the Board's previous recommend-ations,
the 2011 report makes 16 additional recommendations. 6 These include that the Police Service
should consider how to make better use of expertise in the community when delivering
specialist training packages, that it should provide an analysis of how it is dealing with
applications to have fingerprints and DNA profiles and samples destroyed, that it should
review and report on its intelligence policies and procedures, and that it should develop a hate

48 [2011] NIQB 62.

41 In R (Chief Constable of Great Manchester Police) v Salford Magistrates' Court and Paul Hookway [2011] EWHC 1578

(Admin).

" Through the Police (Detention and Bail) Act 2011.

51 ss20-34.

52 Police Service of Northern Ireland Customer Service.

5 Your Say on Policing.

4 Human Rights Annual Report 2011.

See Appendix 2 of the report.

56See Appendix 1 of the report.



crime strategy. Since these annual reports began in 2005, the Police Service has implemented
176 recommendations.

In March 2011 the Northern Ireland Office brought to an end the 10-year-old practice
whereby 50 per cent of positions as new police officers were reserved for applicants from a
Catholic background. The percentage of Catholic officers in the Police Service had by then
reached 29.76 per cent, far short of the 45 per cent in the population as a whole, but enough of
an improvement on the pre-2001 figure to justify removal of the positive discrimination
measure. Both nationalist and republican politicians condemned the removal of the 50:50 rule
as premature; they would have liked it to remain in place until at least 40 per cent of the police
were from a Catholic background. 8

Prisons

Throughout 2011 a row rumbled on concerning the strip searching of dissident republican
prisoners at Maghaberry Prison. The prisoners resented the frequency of the searches but the
Prison Service insisted they were necessary for security reasons. Several dissident republicans
conducted a dirty protest at the prison. 9 By the end of the year the Minister for Justice was still
deliberating on whether to install full body scanners, which have the potential to make strip-
searching virtually redundant. An application for judicial review of the policy of routine full
body searching of prisoners on entering and leaving Maghaberry Prison was unsuccessful.60

Republican and loyalist prisoners are still held in separate parts of the prison, away from each
other and from other prisoners. This is an expensive policy, but one that may be necessary,
given the risks to life which requiring a more integrated system might engender.

More generally, the Minister for Justice continued his efforts to reform the Prison Service,
prompted by two hard-hitting reports from a Prison Review Team, an interim one in February
and a final one in October.6 1 These painted a picture of a somewhat outmoded and
dysfunctional organisation, with too many of the staff displaying a mindset more suitable to
the dark days of the troubles than to the post-Good Friday Agreement situation. A severance
scheme was offered to encourage long-standing staff to leave with a generous financial
package. The plan is to greatly reduce the size of the Prison Service and to divest it of a
mindset overly fixated on security rather than on rehabilitation.

In June 2011 the Criminal Justice Inspectorate published a report on the way reports are
compiled by probation officers for use by courts when they are considering how to sentence
people who have been convicted of crimes. 62 About 6,000 of these pre-sentence reports are
produced each year. The Inspectorate praised the high quality of the reports and noted the
high level of satisfaction on the part of the judges who make use of them. It recommended that
greater use should be made of 'specific sentence reports' to help district judges in magistrates'
courts decide whether to punish someone with a community service order or a probation
order. More research also needs to be done to see if sentencing decisions taken by judges
correlate with the sentencing options outlined in pre-sentence reports.

The Inspectorate also published reports on inspections of three places of detention in
Northern Ireland. The report on Woodlands Juvenile Justice Centre was very positive. 63 It

17 Northern Ireland Office, Press Release, 22 March 2011.

"See the summary of party positions at www.agendani.com/party-policy-summary-2.

9 See the Annual Report of British Irish Rights Watch 2011, p 11.

60 Brendan Conway's Applicationfor Judicial Review [2011] NIQB 40.

6 Review of the Northern Ireland Prison Service: www.prisonreviewni.gov.uk/final-prison-review-octll.pdf.

62 Pre-Sentence Reports.

3 An Announced Inspection of Woodlands Juvenile Justice Centre, November 2011.



found that children were being given high levels of care and control and that standards of
healthcare and education were also high. Overall the Centre was recognised as 'a model of
good practice'. The report on Ash House (Hydebank Wood Women's Prison) noted some
improvement since the last inspection in 2007 but concluded that the women's needs regarding
exercise, education, training and healthcare would never be properly met until the Prison
Service created a separate and dedicated women's establishment.6 4 The creation of
collaborative partnerships with external education and training providers was called for as a
matter of urgency. The report on Hydebank Wood Young Offenders Centre was the least
complimentary." The institution displayed many of the faults apparent in the women's prison,
including bullying, and was said to be a fundamentally unsuitable place in which to hold
children under the age of 18. While excellent new safeguarding procedures had been
introduced, they were not being effectively implemented; discipline processes were not age-
appropriate and the quality of education and training was far short of what was required. The
recommendation was repeated that 17-year-old children should be held at the Juvenile Justice
Centre, not at the Young Offenders Centre.

To complete the picture, the Criminal Justice Inspectorate also issued reports on the systems
in place to manage the resettlement of prisoners and on the arrangements for protecting the
public against potentially dangerous prisoners once they have been released from prison. The
former noted that the Prison Service had benefited from the resources allocated to it to provide
offending behaviour programmes so that prisoners could demonstrate to the Parole
Commissioners that they were safe to be released.66 Additional staff had been appointed, co-
located offender management teams were working well together, and there was a better
environment for some life sentence prisoners, better engagement with the voluntary and
community sector and greater effort to address the resettlement needs of short-term and
remand prisoners. 6 7 The report on public protection arrangements was equally reassuring,
given that they concern the management within the community of serious offenders, including
sex offenders. The inspection found that all the justice organisations participating in the
arrangements had improved their performance: they were communicating better, especially
with social services, and a new assessment process was providing greater consistency. Again,
the picture compared favourably with those in Great Britain and the Republic of Ireland.

Sadly, during 2011 there were four deaths amongst prisoners in Northern Ireland, two at
Maghaberry and two at Hydebank Wood (one each at the Women's Prison and the Young
Offenders Centre). In 2011-12 the Prisoner Ombudsman issued reports into six deaths and
received 373 complaints from prisoners, a 14 per cent increase on the previous year. In 2010-11
she had made 230 recommendations for improvements in the Prison Service; her report for
2011-12 announced that 90 per cent of these had been accepted by the Service. The Minister for
Justice is committed to placing the Prisoner Ombudsman's office on a statutory footing, but
even by the end of 2012 this had not yet occurred.

In the wake of the UK's ratification of the Optional Protocol to the UN Convention Against
Torture, which requires national preventive mechanisms to be established to ensure that ill-
treatment does not occur in places of detention, the report on the first year of the UK's
mechanism was published in February 2011.69 As far as Northern Ireland is concerned, the four
bodies which conduct the monitoring are the Policing Board's independent custody visitors
(who visit police stations), the Independent Monitoring Boards (whose members visit prisons),

Report on an unannounced short follow-up inspection of Hydebank Wood Women's Prison, March 2011.

Report of an unannounced short follow-up inspection of Hydebank Wood Young Offenders Centre, March 2011.

66 As required by the Criminal Justice (NI) Order 2008.

67 An inspection of prisoner resettlement by the Northern Ireland Prison Service, October 2011, v.

68 An inspection of public protection arrangements in Northern Ireland, June 2011.

Monitoring Places of Detention: First Annual Report of the UK's National Preventive Mechanism, February 2011, Cm
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the Criminal Justice Inspectorate, and the Regulation and Quality Improvement Authority
(which inspects the provision of health and social care in places of detention). Some of the key
concerns already emerging from the collective work of these bodies (and the 14 associate
bodies in Great Britain) are the way in which the mental health needs of those in custody are
dealt with and the special needs of other vulnerable groups such as women and young people.
The National Preventive Mechanism's second report, covering the period April 2010 to March
2011, shows that the rate of imprisonment in Northern Ireland in 2011 was 93 per 100,000,
while in England and Wales it was 152, and in Scotland 153. 70 Amongst the concerns raised by
the Independent Monitoring Boards were the availability of drugs in prisons, the limited time
prisoners were allowed to out of their cells, the insufficient quantity and range of purposeful
activity, and overcrowding.

As regards judicial decisions, prisoners in Northern Ireland may one day benefit from the
clarity brought by two decisions of the Supreme Court to the rules of public law relating to the
detention of foreigners. In R (Lumba) v Secretary of State for the Home Department the Court held,
by six to three, that the Home Secretary's failure to publish a change of government policy
relating to the deportation of foreign national prisoners made their continued detention under
the new policy unlawful. 71 Similarly, in R (SK (Zimbabwe)) v Secretary of State for the Home
Department the Supreme Court ruled that the Home Secretary's failure to conduct regular
reviews of the detention of a foreign national, as required by the government's published
policy, made that person's continued detention unlawful. 72 As in the Lumba case, however,
there was no clear decision that the illegality should be remedied by anything other than an
award of nominal damages. The Supreme Court's decision in R v Smith (Nicholas) was not such
good news for prisoners: it means that a sentence of imprisonment for public protection can
lawfully be imposed on aperson recalled to prison who had previously been released from a
life sentence on licence. The Justices said that the legislation in question required the
sentencing judge to immediately impose such a sentence if there was a significant harm to the
public.74 On the exercise of discretion, although it was not sensible to impose imprisonment for
public protection in circumstances where it would achieve no benefit, in this case the
sentencing court was able to express its clear finding that Mr Smith did in fact satisfy the
dangerousness provisions of the 2003 Act.7-

In Irwin's Application for Judicial Review Treacy J rejected the claim that it was unlawful for
prison wardens at Magilligan Prison to carry out routine headcounts and body checks of
prisoners in their cells on a two-hourly basis between approximately 10.00pm and 7.00am each
night. 76 In Reilly's Application for Judicial Review, however, the Court of Appeal reversed Treacy
J and held that on the facts of that case the applicant had no right to an oral hearing when the
Parole Board was considering whether he should be released from prison.

7 Monitoring Places of Detention: Second Annual Report of the UK's National Preventive Mechanism, February 2012, Cm
8282. The figure for the Republic of Ireland seems to be 98: see
en.wikipedia.org/wiki/List-of countriesby-incarceration_rate (last accessed 2 January 2013).

71 [2011] UKSC 12, [2012] 1 AC 245.

2 [2011] UKSC 23, [2011] 1 WLR 1299. This too was a split decision, by three to two. Lords Rodger and Brown
dissented in both Lumba and this case.

[2011] UKSC 37, [2011] 1 WLR 1795.

Under the Criminal Justice Act 2003, s 225(1)(b).

[2011] UKSC 37, [2011] 1 WLR 1795.

76 [2011] NIQB 107.
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Private and family life

The Justice Act (NI) 2011 relaxed slightly the restrictions placed on the disclosure of
information relating to family proceedings held in private. 8 This might mean, for example,
that the Northern Ireland Commissioner for Children and Young People may in future be able
to make use of such information for campaigning or investigative purposes.

Several UK Supreme Court decisions during the year upheld in novel circumstances the
concept of family life under Article 8 of the European Convention on Human Rights. In ZH
(Tanzania) v Secretary of State for the Home Department the Court ruled that removing a mother
from the United Kingdom as an illegal immigrant would, on the facts, constitute a
disproportionate interference with her right to respect for her family life because it would
mean overriding the best interests of her child, who was entitled to stay in the United
Kingdom: the child's interests were allowed to trump the State's interest in maintaining its
immigration policy.79 Likewise, in R (Aguilar Quila) Secretary of State for the Home Department
Article 8 was held to be an insuperable obstacle to the imposition of a ban on the entry for
settlement in the United Kingdom of foreign spouses or civil partners unless both parties were
aged 21 or more.s ° In Hounslow LBC v Powell the Supreme Court followed its ruling of the
previous year in Manchester City Council v Pinnock81 and held that Article 8 must at least be
considered when a local housing authority applies to a court to obtain possession of properties
let on an 'introductory tenancy' basis or to people who are homeless: in such circumstances,
when considering whether it would be proportionate to award possession to the housing
authority, the court must give a reasoned decision as to whether a fair balance would thereby
be struck between the authority's property rights and the occupier's Article 8 rights. 8 2 Finally,
in R (GC) v Commissioner of Police of the Metropolis the Supreme Court held that the police's
statutory discretion to retain biometric data obtained from criminal suspects who were not
subsequently proceeded against or were acquitted could be exercised in a rational and
proportionate manner which did not involve the type of blanket retention of data which the
European Court had previously condemned in S and Marper v UK.s3 On the other hand, in the
tug-of-love case of In re E (Children) (Abduction: Custody Appeal)8 4 the Supreme Court dismissed
the mother's appeal against a ruling that she must return her two young daughters to Norway,
from where she had abducted them. Baroness Hale stressed that the best interests of the child
are already at the centre of the whole process laid down by the Hague Convention on the Civil
Aspects of International Child Abduction 1980.

In the courts of Northern Ireland, Weatherup J had to decide in King v Sunday Newspapers
Ltd what damages should be awarded to a plaintiff who had successfully argued that a
newspaper had misused private information. The information comprised the plaintiff's
(incorrect) address, details of his partner's identity, a photograph of him and his partner,

78 s95.

- [2011] UKSC 4, [2011] 2 AC 166.

80 [2011] UKSC 45, [2012] 1 AC 621. The ban had been imposed by para 277 of the Immigration Rules (with effect
from 27 November 2008) and was intended to deter forced marriages. Lord Brown dissented, saying that this was a
matter better left to elected politicians and that disapplying the Immigration Rule went beyond what was required
by the European Court's case law to date.

81 [2010] UKSC 45, [2011] 2 AC 104.

82 [2011] UKSC 8, [2011] 2 AC 186.
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details of his partner's family, and information about his child. Having reviewed the level of
damages awarded in comparable English cases, the judge held that £1,000 would suffice as
compensation, a sum based mainly on the fact that the newspaper had published information
about the plaintiff's child.

Social and economic rights

In the continuing absence of any Bill of Rights-based protection of social and economic rights
in Northern Ireland, courts continued to consider such claims through the law on judicial
review. Thus, in McClean's Application for Judicial Review McCloskey J issued a declaration that
the Western Health and Social Care Trust, in withdrawing the applicant's domiciliary cleaning
service and failing to reinstate it, had acted unlawfully by failing to ensure that all material
information and considerations were taken into account and by impermissibly taking into
account the applicant's disability-related benefits. 86 Likewise, in PF and JF's Application for
Judicial Review Girvan LJ held that the South Eastern Health and Social Care Trust should
reconsider its decisions relating to the level of direct payments for care being provided to PF.8

In Yemshaw v Hounslow London Borough Council the UK Supreme Court extended the protection
of the homelessness legislation to victims of domestic violence who had not actually been
struck by their partner but had been otherwise abused.88 But in R (McDonald) v Royal Borough
of Kensington and Chelsea, where the issue was whether the Borough had acted unlawfully by
amending the appellant's care package so as to provide her with incontinence pads or
absorbent sheets (even though she was not in fact incontinent) rather than with a night-time
carer, the Supreme Court ruled that it had not.89

In R (G) v Governors of X School scant regard was paid to a teaching assistant's right to work
when, during a disciplinary hearing before a school's governors, he was not permitted to have
legal representation at the hearing even though the governors were bound to report their
decision to dismiss him so that the Secretary of State could consider including his name on the
list of persons deemed unsuitable to work with children: Article 6 of the European Convention
had apparently not been breached. 90 In Secretary of State for Children, Schools and Families v
Fletcher the rule limiting the term of employment of teachers in 'European schools' to nine
years was held to be justifiable under the Fixed-Term Employees (Prevention of Less
Favourable Treatment) Regulations 2002.91 However, the teachers did succeed in establishing
that their employment had a sufficient connection with the United Kingdom to allow them to
bring an unfair dismissal claim in a UK employment tribunal. 2 In the Supreme Court the
Justices let it be known that discrimination on the basis of nationality can sometimes be
permitted, even in the context of EU law.93

The Northern Ireland Assembly was unusually productive during 2011, issuing more Acts
(29) than even the Parliament at Westminster (25). Amongst those affecting socio-economic
rights were the Autism Act (NI) 2011, the Damages (Asbestos-related Conditions) Act (NI)
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88 [2011] UKSC 3, [2011] 1 WLR 433.

89 [2011] UKSC 33. Baroness Hale dissented.
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2011, the Commissioner for Older People Act (NI) 2011 and the Safeguarding Board Act (NI)
2011. Each in their own way has the potential to enhance the protection of human rights in
Northern Ireland, although a lot will depend on the dedication of those charged with their
implementation. In October 2011 Claire Keatinge was appointed as the first Commissioner for
Older People. Amongst other things, she can assist older people with their complaints and
launch formal investigations.

More broadly, there was little progress on the equality law front in Northern Ireland during
2011. The Equality Commission continued to publish useful guides, reports and codes of
practice, notably a report setting out the history of inequalities in the education sector in
Northern Ireland.94 However, the Northern Ireland Executive made no further commitment to
a Single Equality Bill, which had been promised years earlier, thereby keeping Northern
Ireland behind the rest of the United Kingdom, which now has the Equality Act 2010. The UK
government also continued to ignore calls for a Bill of Rights for Northern Ireland, but the
Northern Ireland Human Rights Commission, which has been pressing for such a Bill since
2000, joined its counterpart in the Republic of Ireland in issuing an interesting document on a
Charter of Rights for the island of Ireland as a whole.95 The UK government set up a
Commission to consider whether there should be a Bill of Rights for the United Kingdom,
which many commentators viewed as a thinly-disguised attempt to downgrade the Human
Rights Act 1998. That Commission is not due to report until the end of 2012. How its
recommendations will affect the prospects of a separate Bill of Rights for Northern Ireland will
be of great interest to those who have campaigned for such a document for so long.

The Northern Ireland Human Rights Commission accuired full 'A' status at the
international association of national human rights institutions, and issued (together with the
Law Centre (NI)) an online guide to migrants' rights.97 It also commented on the Northern
Ireland Executive's much-delayed Programme for Government 2011-15, pointing out that in an
age of austerity special consideration needs to be given to vulnerable groups such as victims of
crime, members of the travelling community and the poor.98 In December 2011, the NIHRC
submitted a report to the UN's Human Rights Council prior to that body's consideration of the
Universal Periodic Review of the UK's human rights record in 2012.99 The three issues
highlighted were the failure of the Northern Ireland Executive to get involved in implementing
human rights treaties to the full extent necessary, the need for the Executive to counter the
political discourse and media coverage in Northern Ireland which fuels a negative perception
of human rights and diminishes public confidence in the concept, and the failure of both the
UK government and the Northern Ireland Executive to put in place a comprehensive
framework for transitional justice in Northern Ireland. Just prior to the submission of that
report the UN Deputy High Commissioner for Human Rights, Kyung-wha Kang of South
Korea, visited Northern Ireland, and a few weeks later the Council of Europe's Commissioner
for Human Rights, Thomas Hammerberg, also visited, making the protection of the rights of
Travellers and people with disability the main focus of his attention

4 Inequalities in Education: Facts and Trends 1998-2008. See too its Fair Employment Monitoring Report No 21.

05 The Advice of the Joint Committee on a Charter of Rights for the Island of Ireland, available at
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